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opposition to the death penalty.

M CHAEL A. LaMAY
Hormer, Al aska
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BARBARA BRI NK

Anchor age, Al aska

PCSI TI ON  STATEMENT: Provided coments during discussion of
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ACTI ON NARRATI VE

1:08: 54 PM

CHAIR JAY RAMRAS called the House Judiciary Standing Conmttee
neeting to order at 1:08 p.m Representatives Ranras, Lynn,
Gruenberg, Hol nes, Dahlstrom Coghill, and Gatto were present at

the call to order.

HB 9 - CAPI TAL PUNI SHMVENT

1: 09: 06 PM

CHAI R RAMRAS announced that the only order of business would be
HOUSE BILL NO 9, "An Act relating to murder; authorizing
capi tal punishment, classifying nurder in the first degree as a
capital felony, and allowing the inposition of the death penalty
for certain murders; establishing sentencing procedures for
capital felonies; and amending Rules 32, 32.1, and 32.3, Al aska
Rules of Crimnal Procedure, and Rules 204, 209, 210, and 212,
Al aska Rules of Appellate Procedure.” [Included in nenbers’
packets was a proposed commttee substitute (CS) for HB 9,
Ver si on 26-LS0036\ E, Luckhaupt, 2/18/009.]

1:14:01 PM
REPRESENTATI VE M KE CHENAULT, Al aska State Legislature, relayed
that the inpetus for HB 9 stens from what he views as society's

inability to reform or rehabilitate certain crimnals. Peopl e
who commt the nost nonstrous of crines wll not have the
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opportunity to reoffend if capital punishnment is carried out.
Thirty-six states currently have the death penalty on their
books, whether they use it or not, and while he doesn't believe
the death penalty is a deterrent to crinme, he added, he does
believe that it should be an option for the justice system to
brandi sh agai nst the nobst heinous, unrenorseful crimnals in
soci ety. And al though the npbst comon argunent against capita
puni shment is that it mght result in the execution of an
i nnocent person, he is of the belief, he said, that the death
penalty should only be used in cases where there is no question
of guilt or innocence - no one supports innocent people being
put to death for crines they did not commit. Advances in
technol ogy, however, continue to meke it nore difficult for
crimnals to hide their offenses, and safeguards within HB 9
will help ensure that those who are wongfully convicted won't
be sentenced to death

REPRESENTATI VE CHENAULT noted that the Alaska Territoria
Legi slature abolished the death penalty in Alaska in 1957, but
offered his belief that it is now tine to reexam ne the issue
di scuss advancenents made in the judicial system and once again
consi der how society can nost effectively dispense justice. In
conclusion, he said, "I want this legislation to give Al askans
the confidence that we have a system of justice that they can
rely on to handl e the nost hei nous nenbers of our society.”

1:18: 11 PM

REPRESENTATI VE DAHLSTROM noved to adopt the proposed comittee
substitute (CS) for HB 9, Version 26-LS0036\E, Luckhaupt,
2/ 18/ 09, as the work draft. There being no objection, Version E
was before the conmttee.

1: 18: 48 PM

TOM  WRI GHT, Staff, House Majority Ofice, Al aska State
Legislature, on behalf of +the sponsor, Representative M ke
Chenaul t, noted that the sectional analysis included in nenbers

packets pertains to Version E He offered his understanding
that Sections 1-20 of Version E only nmke conform ng changes
regarding capital felony crinmes, whereas Section 21 is the main
portion of the bill, adding a new [Chapter 58] regarding capita

puni shmrent to Title 12. Version E is meant to address concerns
expressed by the Departnent of Law (DOL) and the drafter, wth
the goal being to come up with a bill that provides safeguards
agai nst sentencing a wongfully convicted person to death.
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MR. VWRIGHT, referring to Section 21, explained that proposed AS
12.58.010 - wunder Article 1, Election to Seek Death Penalty -
outlines the procedure by which the attorney general can seek
the death penalty, stipulating that the district attorney shal
provide notice of that election as well as applicable
aggravating factors to the court, the defendant, and his/her
attorney within 120 days of arraignnent on the capital felony
indictment or within 120 days of arraignment if the indictnent
has been waived. He noted that the original bill authorized the
district attorney to seek the death penalty, and contained a
shorter notice period.

[Chair Ranras turned the gavel over to Vice Chair Dahl strom]

1:22:29 PM
MR, WRIGHT explained that proposed AS 12.58.020 - under
Article 2, Inposition of Sentence - stipulates that if a

defendant is convicted of a capital felony, the court shall
conduct a separate sentencing proceeding before the jury to
consider inposition of the death penalty, and that aggravating
and mtigating factors my be presented regardless of the
adm ssibility of evidence under the Al aska Rules of Evidence as
long as the introduction of the evidence is not in violation of
either the U S. Constitution or the Al aska State Constitution.
After hearing the evidence, the jury shall deliberate and
recoomend a sentence that nust include a witten finding of
whether the jury agrees that at |east one aggravating factor
exi sts beyond a reasonable doubt and outweighs any mitigating
factors existing by a preponderance of the evidence and whet her
death is the appropriate sentence for the defendant. He noted
that the original bill provided for two separate juries, but now
the sentencing procedure would occur before the sane jury that
determ ned whet her the defendant commtted the crine.

MR. WRI GHT expl ained that proposed AS 12.58.030 - also under
Article 2 - provides that unless the defendant is found by the
court to be nentally retarded as outlined under proposed AS
12.58.060, the court may inpose a sentence of death if the jury
recoomends it after finding that there is no reasonabl e doubt
that at |east one aggravating factor exists which is not
outwei ghed by any mtigating factors; a death sentence nmay not
be inposed if the defendant is found to be nentally retarded.
Furt hernore, under proposed AS 12.58.030, when the court enters
a death sentence, the court is to state in witing the jury's
findings of aggravating factors and mtigating factors
considered but found insufficient to outweigh the aggravating
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factors. The sentence of death is subject to automatic review
by the Al aska Suprene Court.

MR. VRI GHT expl ained that proposed AS 12.58.040 and proposed AS
12.58.050 - both under Article 2 - list the aggravating factors
and mtigating factors, respectively, that a jury may consider
when determ ning whether a sentence of death should be inposed.
Proposed AS 12.58.060 - wunder Article 2 - stipulates that if a
sentence of death is recomended, the court shall determne
whet her the defendant was nentally retarded at the time the
crime was commtted, and outlines the procedure for a finding of
mental retardation

1: 25: 12 PM

MR. WRI GHT expl ained that proposed AS 12.58.100 - under Article
3, Sentence Review - provides that the Al aska Suprene Court
shall review a sentence of death within 60 days after inposition
of the sentence, that this tinme limt nay be extended by the
court for good cause, and that this review has priority over al
other cases, and outlines the review process that nust be
undertaken by the Al aska Suprene Court. Proposed AS 12.58.110 -
under Article 3 - provides that if the Al aska Suprenme Court
uphol ds the sentence of death, it shall issue a death warrant
that specifies the date of execution, which nust be no |less than
30 days and no nore than 60 days after the date of the warrant,
and that the warrant nust be delivered to the conm ssioner of
t he Departnent of Corrections (DOC).

[Vice Chair Dahlstromreturned the gavel to Chair Ranras.]
1:26: 05 PM

MR WRIGHT - referring to Article 4, Adm nistration of the Death
Penalty - explained that proposed AS 12.58.200 stipulates that
the procedure of execution shall be established by the
commi ssioner of the DOC, that proposed AS 12.58.210 stipul ates
that after receiving the death warrant, the comm ssioner of the
DOC shall specify the tinme and place of execution; that proposed
AS 12.58.220 stipulates that the punishnent of death is to be
inflicted by a lethal dose of a substance or substances unti
death is pronounced by a licensed physician, and is to be
carried out within a state correctional facility; and that
proposed AS 12.58.230 stipulates that the conm ssioner of the
DOC is to return the death warrant to the Al aska Suprene Court
specifying the tinme and place in which the defendant was
execut ed.
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MR WRIGHT - referring to Article 5, Stay of Execution -
explained that proposed AS 12.58.300 stipulates that if the
commi ssioner of the DOC has reason to believe that a defendant
sentenced to death has becone inconpetent to proceed with the
execution or is pregnant, the comm ssioner shall give witten
notice to the court in which the sentence of death was inposed,
the prosecuting attorney, and counsel for the defense, and that

the execution shall be stayed pending further order of the
court. Proposed AS 12.58.310 and proposed AS 12.58.320 - both
under Article 5 - outline, respectively, the procedures

pertaining to an exam nation into conpetency and disposition
pendi ng pregnancy. Proposed AS 12.58.900 - wunder Article 6,
General Provisions - defines the terns "conmssioner" and
"departnent” as they apply to AS 12.58.

MR WRIGHT indicated that Section 22 proposes to anmend AS
22.07.020(a) such that the Al aska Court of Appeals wouldn't have
jurisdiction over prosecutions of capital felonies for which
death sentences are inposed; and that Section 23 proposes to
anend AS 22.07.020(b) such that the Al aska Court of Appeals
woul dn't have jurisdiction over appeals of death sentences.
Section 24 proposes to anend AS 47.12.030(a) such that capita

felony would be added to the list of crimes for which a 16-year-
old may be tried as an adult. Section 25 proposes to anmend AS
47.12.100(c) such that capital felony would be added to the I|ist
of crimes for which a mnor is rebuttably presuned to not be
anenable to treatnent. Section 26 - by anending the uncodified
| aw of Alaska - provides for indirect court rule anendnments to
the Alaska Rules of Crimnal Procedure and the Al aska Rules of
Appel | ate Procedure. Section 27 - by anending the uncodified
|aw of Alaska - provides for a review by the Al aska Suprene
Court regarding whether a sentence of death is excessive
conpared to the penalty inposed in simlar cases, and provides
that under that review such a sentence my not be found
excessive based on the fact that a sentence of death has not
previ ously been authorized as a penalty in Al aska.

1: 30: 07 PM

REPRESENTATI VE HOLMES questioned the sponsor regarding his use
of the term "nobst heinous" in his opening remnarks.

REPRESENTATI VE CHENAULT offered the nane of serial killer Robert
Hansen as an exanpl e, adding that although there are a nunber of
ot her offenders whom he feels should be subject to the death
penalty, they wouldn't be under the proposed |egislation. In
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response to questions, he said that the bill would not apply to
those who conmt the crinme of sexual abuse of a mnor, and that
the bill doesn't contain any reference to deoxyribonucleic acid
(DNA) evi dence.

VR. VRl GHT, in response to a question, reiterated his
understanding that the changes being proposed via Sections 1-20
are sinply conform ng changes.

CHAIR RAMRAS |isted other nurders the perpetrators of which
m ght have been subject to the death penalty as proposed by the
bill. He opined that there are just sonme instances for which
consideration of the death penalty is appropriate.

REPRESENTATI VE COGHI LL expressed i nt erest in recei ving
statistical information regarding how many people who were
actually innocent were originally found to be guilty of a crine.
Mentioning that he's known famly nenbers of nurdered people
who've been willing to forgive the perpetrators, and that he
holds simlar beliefs, acknowl edged that the governnment has a
di fferent role to play wth —regard to holding people
account abl e.

CHAI R RAMRAS offered his understanding that post-conviction DNA
testing is not required under current statute, and recounted
that recent discussions with various departnments have indicated
that having sufficient resources to enforce such a requirenent
m ght be problematic at this tine.

1: 40: 39 PM
[Chair Ranras turned the gavel over to Vice Chair Dahl strom]

SUSAN S. MLEAN, Acting Deputy Attorney General, Crimnal
Di vision, Departnent of Law (DOL), in response to a question,
and after relaying that her normal duties involve supervising
the Ofice of Special Prosecutions & Appeals as the chief
assistant attorney general, explained that Section 9 proposes to
change the classification of the crinme of nurder such that it
woul d be classified as a capital offense.

REPRESENTATI VE HOLMES surm sed, then, that under the bill, any
crinme that's currently classified as nurder in the first degree
could be tried as a capital offense.

M5. MLEAN indicated that that would be the case provided that
there was at | east one aggravating factor.
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REPRESENTATI VE HOLMES observed that under current statute, a | ot
of behavior could warrant a charge of nurder in the first
degr ee.

M5. MLEAN concurred that anything that's defined as nurder in
the first degree [except the crine of nurder of an unborn child]
could qualify as a capital offense under the bill as it's
currently witten.

REPRESENTATI VE COGHI LL asked how many people have received the
99-year maxi mum sentence currently authorized by statute.

[Vice Chair Dahl stromreturned the gavel to Chair Ranras.]
1:45: 08 PM

M5. MLEAN, noting that she didn't have those statistics wth
her, said that froma practical standpoint, as with every crine,
the prosecution determnes at the outset of the case what |eve
of offense to charge the defendant. Many crinmes of murder in
the first degree, for exanple, are actually charged as nurder in
the first degree, but not all of them are.

REPRESENTATI VE COGHI LL expressed interest in receiving that
statistical infornation.

M5. MLEAN nentioned that the DO.'s fiscal note offers an
educated estinmate of how many cases of nurder in the first
degree would actually go forward as capital offense cases under
the bill.

REPRESENTATI VE COGHI LL expressed interest in investigating
possi ble constitutional issues that mght arise wth the
enact nent of a death penalty.

REPRESENTATI VE HOLMES agreed, and offered her concern that a
nunber of provisions in HB 9 mght be unconstitutional. For
exanple, she said it appears that the bill would allow for the
execution of a 16-year-old, but such would not be allowed by the
U.S. Constitution. She then asked whether there is currently
anything in statute regarding cl enency.

M5. MLEAN said the governor would retain the right of granting
cl enency.
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REPRESENTATI VE HOLMES asked whether it would be possible for
certain cases - such as those involving physical abuse of a
child that results in the death of that child - to fall under
the provisions of the bill.

M5. McLEAN explained that in order for it to do so, that crine -
whi ch would be defined as nmurder in the first degree - plus an
aggravating factor would have to be proven beyond a reasonable
doubt to a jury. Furthernore, the prosecutor's decision to seek
the death penalty in such a case would have had to have been
made | ong in advance of the case ever being tried. In response
to a question regarding whether the bill conplies with the
ruling in the U S Suprene Court case, Blakely v. Wshington,
124 S. . 2531 (U.S., 2004), said it does because, since that
decision canme out, the existence of aggravating factors for
purposes of sentencing are considered by the sanme jury
i medi ately after the trial in which guilt was determ ned.

1:55:12 PM

QU NLAN G STEINER, Director, Central Ofice, Public Defender
Agency (PDA), Departnent of Adm nistration (DOA), in response to
guestions, said he doesn't have statistics regarding how many
99-year sentences have been handed down, but he did use certain
assunptions when conpiling the PDA's fiscal note. Those
assunptions were based on information provided in the DO.'s
fiscal note. For approximtely seventeen cases of nurder in the
first degree, six would be pursued as death penalty cases, and
four out of those six cases would be handled by the PDA - wth
the remaining two cases being handled by the Ofice of Public
Advocacy (OPA); up to 20 new positions would be needed to neet
t he chal | enge of handling those four cases.

REPRESENTATI VE COGHI LL questi oned whether the PDA would be able
to provide as good a defense conpared to what m ght be provided
by private attorneys.

MR. STEINER said he's not done such a conparison. The fisca
note he's prepared, he explained, assunmes an idealized set of
ci rcunstances and what would be necessary to take four cases
review them and prepare, really, only two of those cases for
trial. Furthernore, in an ideal set of circunstances, such
cases woul d progress quickly and efficiently and nothing in them
woul d be so unique as to require additional resources. However,
he added, he considers such a scenario to be sonmewhat unlikely;
the resources estimated in the PDA's fiscal note are really just
meant to get the review process for such cases started, wth
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specific questions to be answered on a case-by-case basis as
t hey cone up. In response to a question, he clarified that the
fiscal note estimates that 10 new positions will be necessary
the first year, building up to the aforenmentioned 20 new
positions in follow ng years.

MR. STEINER explained that death penalty cases, due to their
nature, require at |least two attorneys, a mtigation specialist,
and an investigator. The PDA's fiscal note accounts for two
trial teans and two appellate teans to review and handl e death
penalty cases, and out of the aforenentioned 20 new positions, 9
woul d be attorney positions and the rest would be support staff
positions of various types. In response to a question, he
remarked that it would be hard for himto conment on what crines
woul d be considered "heinous," since that termis not currently
defined in the |aw, he agrees, however, with the DOL, that if a
crime fits within the statute pertaining to the crinme of nurder
in the first degree and involves an aggravating factor, it could
be charged, pursued, and convicted as a death penalty case.

REPRESENTATI VE HOLMES noted that that statute doesn't require a
mens rea of prenmeditation or even intent to conmmt nurder

MR. STEINER said that's correct for sone provisions of that
statute. In response to a question, he indicated that the
standard of proving sonmething beyond a reasonable doubt is hard
to define, and that the instructions on that standard are
subject to sone litigation. Nonetheless, it is often noted that
provi ng sonething beyond a reasonable doubt does not require

that sonething be proven beyond all doubt. So some doubt can
remain, and the question then beconmes whether that doubt is
r easonabl e. The standard of proving sonmething beyond a

reasonabl e doubt is the highest standard [in crimnal cases].
In response to a coment, he agreed to provide the commttee
with the Alaska Crimnal Pattern Jury Instructions pertaining to
t hat standard.

2:02: 28 PM

RACHEL LEVITT, Director, Anchorage Ofice, Ofice of Public
Advocacy (OPA), Departnent of Adm nistration (DOA), in response
to questions, relayed that the OPA handles crimnal case
defenses via a conbination of staff and outside contractors;
that although there are currently 45 attorneys on staff at the
OPA, not all of them handle crimnal cases; that the OPA
anticipates that it would receive two capital felony cases per
year; that in order to address those case in the first year, the
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OPA would need one trial team conposed of two attorneys, an
investigator, a mtigation specialist, and one Ilaw office
assistant; that in the second year the OPA anticipates adding
two attorneys to handle the direct appeals of those [first] two
cases; and that in subsequent years the OPA would need an
additional team to handle the post-conviction relief cases
[associated with its capital felony cases].

M5. LEVITT explained that the OPA also anticipates having to
handle nearly all of the post-conviction relief cases.
Currently the OPA contracts with separate private law firnms so
as to address potential conflicts of interest. Ther ef or e,
should HB 9 be enacted, the OPA would establish one unit - or
law firm - to handle capital felony cases in the trial stage and
di rect appeal stage, and would establish a separate unit - or
law firm - to handle the post-conviction relief cases. One
variable that the OPA will have to contend with, therefore, is
what the cost would be for contracting with outside counsel;
currently the OPA's fiscal note provides information related to
experiences in the federal system and the State of WAshington
regarding the nunmber of hours that private attorneys would put
into death penalty cases at the trial level, and the costs
associated with those private attorneys. She pointed out,
t hough, that in considering such small nunbers of possible death
penalty cases, it is difficult to estimte how many such cases
[ woul d have to be handl ed by outside counsel].

CHAIR RAMRAS surmsed that one could ultimately expect a 15
percent growh rate for the OPA [as a result of HB 9 being
enact ed] .

MS. LEVITT concurred.

REPRESENTATI VE COGHI LL asked how many cases of mnurder in the
first degree the OPA has had to defend.

M5. LEVITT agreed to get that information to the commttee.
2:09:19 PM

RON ADLER, Director/CEQ, Alaska Psychiatric Institute (API),
Division of Behavioral Health (DBH), Departnent of Health and
Social Services (DHSS), in response to a question, indicated
that proposed AS 12.58.060 - Finding of nental retardation - has
caused him confusion. He offered his belief that there is a
long-term vision for the API, as the only "24/7" |ocked facility
under the purview of the DHSS, to becone the "catchall" for a
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variety of problematic adults. In the long run, though, it
woul d be prudent to quantify the population that will need to be
institutionalized for |I|ife, to have the public discussion
regardi ng where those who are found to be not conpetent to face
the death penalty are going to reside; for exanple, should such
perpetrators be housed in a state psychiatric facility or in a
secure, locked facility - which has yet to be devel oped.

REPRESENTATI VE COGHI LL asked whether proposed AS 12.58.060
accurately defines nmental retardation.

MR. ADLER said he would research that point. In response to
anot her question, he explained that with regard to capital
puni shnent, the first question to be addressed is whether the

defendant is conpetent to stand trial - in other words, does the
def endant understand the charges and their consequences. [If the
defendant is found to be conpetent to stand trial, and is then
found to be gquilty, he/she wll be given another test to

determ ne whether he/she is conpetent to face a death penalty.
He indicated that he is not sure how these determ nations fit in

with the bill's provisions pertaining to nental retardation. 1In
response to comments, he explained that nost of the tine a
nmentally ill person can be restored to conpetency, whereas such

is not the case with nental retardation
2:17: 47 PM

CGERALD LUCKHAUPT, Att or ney, Legi sl ative Legal Counsel
Legislative Legal and Research Services, Legislative Affairs
Agency (LAA), in response to a question, and speaking as the
drafter, explained that proposed AS 12.58.060 regarding nental
retardation was inserted to conply with a U S. Suprene Court
ruling from a few years ago which said that states cannot
execute a nentally retarded person. The issue of nental
retardation, he pointed out, has nothing to do with the issue of
mental conpetency; they are conpletely separate issues, and
existing statutes already deal wth the 1issue of nenta
conpetency and with the issues of determ ning conpetency both
before and after trial, and the US. Suprene Court has also
ruled that states are precluded from executing a person who is
found to be inconpetent at the time of execution, and the bil
conplies with that ruling.

MR. LUCKHAUPT, with regard to the issue of nental retardation

predicted that what will occur is that there will be testinony
by experts regardi ng  whet her the defendant i's at a
"significantly subaverage general intell ectual functioni ng"
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| evel . And even if a person is found to be nentally retarded
he pointed out, that doesn't nean the person isn't responsible

for the act, it just neans that he/she cannot be executed for
commtting it; that person can still be convicted of the crine
of nmurder and still be sentenced to a term of inprisonnent in a
correctional facility. Such a person would not need to be

incarcerated in a psychiatric hospital

CHAI R RAMRAS asked whether the term "nental retardation" is a
legal termof art.

MR. ADLER said he would research that issue.

MR.  LUCKHAUPT explained that it's the term the U S. Suprene
Court used, as does nedical literature; again, the |anguage of
proposed AS 12.58.060 was included in the bill in order to
conply with the aforenentioned U.S. Suprenme Court ruling.

REPRESENTATI VE COGHI LL suggested to the sponsor that he research
how the standard outlined in proposed AS 12.58.060 has been
applied in other jurisdictions.

2:22:42 PM

REPRESENTATI VE GRUENBERG noted that wunder the bill, a person
sentenced to execution would not have the right to appeal that
sentence before the Al aska Court of Appeals. He asked whet her
such a provision would be unconstitutional.

MR. LUCKHAUPT said he didn't see that it would be. The |anguage
of that provision is fairly comon in those states that have a
death penalty; those states bypass their internmediate court of
appeals - who's decision is not binding upon their suprene court
- and take the issue directly to their state supreme court. I n
response to a question, he said he not aware of any instance in
whi ch that issue has been addressed by the U S. Suprene Court.
In response to another question, he said he doesn't know of any
way to protect an executed defendant from future changes in the
| aw.

REPRESENTATI VE HOLMES questioned whether HB 9 would allow a 16-
year-old to be executed.

[Chair Ranras turned the gavel over to Vice Chair Dahl strom]

MR. LUCKHAUPT clarified that a person under the age of 18 cannot
be executed, though the U S. Suprene Court has not addressed the
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i ssue of whether a person over the age of 18 can be executed for
a crinme he/she commtted while over the age of 16 but before
he/ she turned 18. The DOL, however, is aware that it would not
be able to seek the death penalty for a person who is under the
age of 18; this is basically a jurisdictional limtation that
the DOL is aware of. In response to another question, he
assured the conmmttee that he drafted HB 9 such that it would
conply with all current court decisions. For exanple, because
the U S. Suprene Court has recently ruled that a person who does
not cause the death of another person could not be executed, the
bill does not include the crine of sexual abuse of a m nor under
the age of 12 as a crinme for which the death penalty could be
i nposed.

VI CE CHAI R DAHLSTROM ret urned the gavel to Chair Ranras.
2:30: 30 PM

PHL SMTH, after relaying that he is against HB 9, said he can
remenber that when the Alaska Territorial Legislature abolished
the death penalty on the eve of statehood, his parents were
thrilled and delighted that that enlightened step had been
t aken. He said he would consider it a tragedy to "give
ourselves a birthday present” of what he characterized as the
bar barous inposition of the death penalty. He then recounted a
personal experience in which a recently retired judge once
rel ayed that he was opposed to the death penalty because he felt
t hat judges nmake too many m st akes.

2:33: 51 PM

DOUGLAS MERTZ, Cderk, Al aska Friends Conference, after noting
that the Alaska Friends Conference is the statew de organization

of Quaker neetings, said that Quakers believe that life is
sacred and should not be taken by others except for only the
nost conpelling of reasons such as to save other |ives. | f

there is a viable way to keep a person in prison for life, then
there is nothing to be gained by killing that person. He then
noted that he once worked as a prosecutor for the attorney
general's office, and has watched carefully the devel opnents in
DNA testing and the work of the Innocence Project, which, he
proffered, has proven beyond any doubt that many, many innocent
peopl e have been convicted and executed or convicted, sentenced
to die, and only released just short of execution. If HB 9
passes, he predicted, the State of Alaska wll convict and
execut e i nnocent people, regardless that that nunber may be kept
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to a mnimum that fact alone nmandates that HB 9 should be
rej ected now.

2:35:54 PM

Bl LL PELKE, Board Menber, Al askans Against the Death Penalty
(AADP); President, Journey of Hope...From Violence to Healing
Aut hor, Journey of Hope...From Violence to Healing, after
listing several other organizations to which he Dbelongs,
expl ai ned that Journey of Hope...From Violence to Healing is an
organi zation led by nurder-victinms' famly nenbers who are
opposed to the death penalty in all situations and believe that
the death penalty does nothing to heal them and only continues
the cycle of violence. Since 1976, he relayed, over 130 people

have been sentenced to die for crines they didn't conmt. As
| ong as the decisions regardi ng who should be sentenced to death
are being nmade by human beings, he opined, there wll be

m st akes, and when it comes to the death penalty, there is
absol utely no room for m stakes.

MR. PELKE shared that his grandnother was nurdered in 1985 by
four teenage girls, and one of the girls was then sentenced to
di e. Al though he'd originally supported that sentence, he
rel ayed, he cane to believe that his grandnother would have been
appal l ed by such a sentence, and he knew then that he could no
| onger support a sentence of death for the nurder of his
grandnother. A lot of people support the death penalty as a way
of achieving revenge, but revenge is never the answer, he
opi ned; instead, |ove and conpassion for all of humanity is the
answer . In conclusion, he noted that a woman who'd had her 7-
year-ol d daughter kidnapped and nurdered has said, "No anmount of
retaliatory deaths will nake up for Suzie's nurder; to say the
death penalty of one malfunctioning individual wll repay the
i nestimable value of ny little girl is insulting.”

MR. PELKE, in response to a question, offered his understanding
that it's generally poor people on death row, and that 80
percent of the victinse of those sentenced to death row were
white and people of inportance. Wth regard to the term
"hei nous", he pointed out that having a |loved one nurdered is a
hei nous cri ne.

2:41: 26 PM
FRANK W TURNEY characterized HB 9 as |ong overdue, and said he

supports the death penalty. He relayed that he's served tine in
prison and afterwards served as a prison advocate, and that of
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those killers and pedophiles he becane famliar with, nmany of
t hem never showed any renorse and never faced the death penalty.
If there is clear evidence before a jury that a crinme is heinous
and the standard pertaining to aggravating factors is net, he
opined, then let the jury decide the fate [of the nurderer].
Wth regard to the issue of cost, he suggested that the use of a
firing squad would be cost effective and that volunteers for
such a squad could be easily found. He opined that serving life
sentences or sentences of 99 years is the easy way out for
of fenders, particularly those who conmit hei nous crines.

MR. TURNEY said given that DNA evi dence can be used to exonerate
the innocent and convict killers, he believes that jurors are
capable of determning whether a crine is heinous, and then
nmeting out the death penalty when the statutory standards for

doing so are satisfied. Some of the people he's served in
prison with, he elaborated, spoke about their crinmes over and
over again, relishing the details. He surm sed that in Al aska

there are many perpetrators of heinous crinmes who' ve been
allowed to plea bargain the charge down to nurder in the second

degree or mansl| aught er. In conclusion, he expressed
appreciation for the introduction of HB 9, and offered his hope
that any errors in the bill will be found and corrected so that

it can continue to nove forward through the process.
2:44:15 PM

DARRELL NELSON said he is against the death penalty for a nunber
of reasons. By the tinme a person is arrested [for a capita
of fense] and then goes through the appeal process, it can take
20 to 30 years before he/she is actually executed. Furthernore,
the cost of expert testinony regarding whether a perpetrator is
conpetent to stand trial, as well as the cost of incarcerating
himher for all that tinme will be borne by the State. He said
he doesn't see how the State will be saving noney by instituting
a death penalty, and predicted that the State will instead be
spending nore noney than it is now He said he doesn't see that
the death penalty will be any help at all, and offered his
understanding that in the 1980s, forner Senator Jan Fai ks and
former Senator Rick Halford were opposed to the death penalty
because of the anobunt of noney that would be spent on it.

2:47: 22 PM
PETER STANTON, noting that Article I, Section 1, of the Al aska
State Constitution, says in part, "This constitution is

dedicated to the principles that all persons have a natural
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right to life, liberty, the pursuit of happiness ...", he opined
that these natural rights are not forfeit for commtting certain
acts, but are instead absolute rights. For the State to
threaten this right to life, he also opined, is an absolute
insult to the ideals enbodied in both the U S. Constitution and
the Alaska State Constitution, and in the mnds of enlightened
human beings. In response to a question, he further opined that
to give the State of Alaska, or any governnment, the right to
take away life is to justify the kind of action that nurderers
have taken in the first place; society opposes nurder so greatly
because humans have an absolute right to their own lives, and
there is an inherent hypocrisy in giving governnment the right to
take away |ives.

2:49: 33 PM
LOREN K. STANTON, Attorney at Law, after relaying that he knows

of several reasons to not institute the death penalty in Al aska,
said he is absolutely opposed to the institution of the death

penal ty. He relayed that he is now and has been a trial
attorney for 15 years. Referring to the Innocence Project, he
offered his understanding that there are hundreds of thousands
of pages of evidence illustrating that the death penalty is of
no use - in any way, shape, or form- to society, that the death
penalty has no deterrent value. Institution of the death

penalty would give a weapon to the attorney general's office and
the district attorney's office. What currently happens is that
prosecutors either over charge defendants or threaten to do so
in order to encourage defendants to plead guilty, even to crines
t hey haven't comm tted.

MR. LOREN STANTON predicted that with the adoption of a death
penalty, a prosecutor could threaten to charge sonmeone with a
capital felony and a sentence of death in order to get that
person to instead plead guilty to the crime of second degree
murder and a prison sentence of 40 years, with the result being

that the vast mmjority of defendants wll choose the 40-year
sent ence. He recounted that he's had clients who' ve chosen a
sentence of 5-10 years when threatened wth a sentence of 40
years. If HB 9 passes, it wll enable prosecutors to force
people to plead guilty to crines they didn't commt; handing
prosecutors such a weapon is not a good thing, he opined. I n

conclusion, he comented on the lack of state funding for
rehabilitation prograns.

2:53:32 PM
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AMANDA SCOTT said she is very opposed to the death penalty.
Al t hough other states in the Lower 48 do have a death penalty,
she said she doesn't see how it would apply in Al aska, or how
executing someone is anything other than what Hitler did. It is
not the duty of Alaskans to take the lives of other people -
humans nmake m stakes, and others should not have to pay the
price of those mstakes - nor is it the duty of Al askans to ask

another person to take the lives of other people. Woever
beconmes the executioner would suffer nental [and enotional]
scarring for the rest of his/her life. In conclusion, renmarking

that she doesn't approve of abortion, she cautioned that a woman
who does choose to have an abortion shouldn't have to face the
deat h penalty because of that choice.

CHAI R RAMRAS turned the gavel over to Vice Chair Dahl strom

2:56: 34 PM

M CHAEL A. LaMAY said he is against HB 9. Noting that he
operates a small business, opined that it would be bad business

for Alaska to involve itself wth capital punishnment. He
offered his recollection that in 1995 it was estimated that the
State of Alaska would have to invest $50 million in order to put

in place what he called the "state-sponsored machi nery of death”
- $50 mllion would have to be spent before a single person
woul d ever be executed. In short, he opined, that would be a
very bad business decision for Alaska. To enact a death penalty
bill would be fiscally irresponsible, given the many unnet needs
al ready existing statew de. The death penalty does not deter
other nurderers, and it discrimnates against the poor and
[racial] mnorities. "And why would we kill people,” he asked,
"to show that killing people is wong?"

MR. LaMAY pointed out that bills have been introduced in the
states of Nebr aska, Col or ado, New Mexi co, Mont ana, New
Hanpshire, Maryland, Washington, and Kansas to elimnate their

capi tal punishnent statutes. Wiy would the state of Alaska go
in the wong direction now? To enact HB 9, he opined, would be
an insult to Alaska's first 50 years of statehood. Not since
territorial days has anyone been "State executed w thin our
borders, and why would we start now," he asked. Al aska' s
courts, with sone frequency, already sentence convicted felons
to very long sentences - in some cases W thout possibility of
parole - thus ensuring the protection Al aska's communities
deserve; don't try to fix sonething that isn't broken, he
advi sed. In conclusion, he thanked Senator Gary Stevens and

Representative Paul Seaton for opposing HB 9, and offered his
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hope that all other legislators would also follow "the better
angel s" of their nature.

MR. LaMAY, in response to a question, remarked that with regard
to capital punishnment, if one doesn't have the capital, one
receives the punishnent.

3:00: 01 PM

TOM LAKCSH said he is opposed to the death penalty for severa
reasons, primarily because it is unconstitutional and violates
rights of free speech and due process. He offered his
understanding that under the constitution, the legislative
process requires a fair legislative investigation, but in order
for that to occur in a situation in which the death of Al askan
citizens would be required, the legislature would first have to

fully investigate all 130 of the aforenentioned Innocence
Project cases to ensure that simlarly innocent persons would
not be executed under HB 9. The question then inherently
beconmes, can the legislature ensure that only the [qguilty] wll
be put to death. If not, then the legislature is guilty of the

very crinme it is attenpting to punish, and any |egislator who
votes for HB 9 is consciously performng a preneditated act to
kill someone - perhaps even an innocent person - and so would be
subject to the sane proposed | aw.

MR. LAKCOSH indicated that the death penalty violates the right
of free speech because the speech of those who were convicted
and sentenced to death but were later found to be innocent after

they were executed could no |onger be heard. Wth regard to
executing sonmeone, he opined that it is inherently wong, it is
not fair, it is barbaric, and it violates the basic principles

of civility. A person convicted of a crine can instead sinply
be incarcerated in such a way as to protect everybody else; for
exanple, a horrific nurderer could be severely isol ated. In
conclusion, he offered his belief that there will be a lot of
repercussions [for enacting a death penalty], and that HB 9
needs a lot nmore work to ensure that innocent people are not
executed, particularly given that the court systemis subject to
corruption and given that everyone nmakes mi stakes; t he
[judicial] systemis not capable of accurately judgi ng whether a
person's |life should be taken.

3:04:45 PM

BARBARA BRINK, noting that she was a public defender for the
State of Alaska for 23 years, opined that [instituting] the
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death penalty would constitute a terrible practical public-
pol i cy deci sion. For 9 years, she relayed, her duties with the
State involved adm nistering the PDA' s budget and |ooking at the
big picture of crimnal justice in Al aska. In response to a
guestion posed earlier, she said Al aska does not have a system
of justice that can be relied upon. As others have testified

she remarked, if the death penalty is instituted in Al aska, the
State will wind up killing innocent people, though not from a
lack of trying, it's just that it's a human system and therefore
a fallible system in all aspects, from eyew tness accounts, to
i nvestigations, to defense work, to prosecutions, to judging -
human beings nake nistakes and innocent people have been
convicted, both in Al aska and throughout the country.

M5. BRINK explained that at least 8 wongfully convicted people
have been executed since 1972, and that 124 death row inmates
have been conpletely exonerated in 25 different states; nobody
has figured out how to have a perfect system Last week, the
Nat i onal Acadeny of Sciences issued a report indicating that all
of the evidence that the justice system has been relying upon
for the last 30 years to convict people and put themin jail is
suspect : evi dence such as fingerprints, blood splatter, bite
mark identification, firearns identification, hair analysis, and
handwiting analysis. The National Acadeny of Sciences also
found that evidence was routinely handled by poorly trained
techni cians who then, in court, exaggerate the accuracy of their
nmet hods. There is a conplete |lack of independence in the field
of scientific evidence, which has been domnated by |aw
enforcenent, she opined, reiterating that the State will execute
i nnocent people if a death penalty is instituted.

M5. BRINK said that even though analysis of DNA is considered
"the science of today,"” DNA evidence is present in less than 10
percent of all violent crines. Furthernore, who is to say
whether in 10 vyears, as science increases and technol ogy
i nproves, that [scientists] won't find sonething wong with the
accuracy of DNA evidence, or find sonething better than DNA
evi dence. Trying to prevent an irreversible mstake has
resulted in an expensive and cunbersone system She said she
does not disagree with the fiscal note estinmates put forward by
the PDA and the OPA; however, what should be reenphasized is
that those estimates - which are based on the assunption that
there will only be six to eight death penalty cases per year -
would only address mninmal needs and mniml constitutional
requirenents. She characteri zed t hat assunption as
guestionabl e, and noted that between 2003 and 2008, 170 charges
of murder in the first degree were submtted to the DOL by
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prosecutors - in other words, about 35 referrals per year. More

than half such cases will end up proceeding through the |ega
system engendering all of the associated expenses, and only
then will it becone known whether soneone is not guilty of a

capi tal offense.

M5. BRINK pointed out that in the states of New Jersey, North
Caroline, Florida, Texas, and California, there have been
i ndependent case assessnents performed which illustrate that
[the death penalty] is ridiculously costly. For exanpl e, since
1983, the State of New Jersey spent $253 mllion, over and above
regul ar costs, to execute just one person, and the State of
California estimates that it is currently spending $137 nillion
extra a year. In times of economc crisis and falling oil
prices, she advised, Al askans need to think about whether such
funds would be better spent on public safety, |aw enforcenent,
crime prevention, schools, job training, drug treatnment, and
other things that would be of nore help to a nurder victins
famly such as grief counseling and restitution.

3:09:48 PM
M5. BRINK, in response to a question, pointed out that with any

piece of legislation, a cost:benefit analysis nust be conducted
regar di ng whet her changes proposed by the |egislation constitute

sound public policy. So with regard to instituting a death
penalty, the legislature nmnust consider what it hopes to
acconplish by doing so, and then bal ance that with what doing so
will cost in ternms of resources. She added:

| have not understood or grasped what it is that we

hope to acconplish - ... certainly a |ife-wthout-
parole system could protect [the] safety of the
publi c. W know that [the death penalty] doesn't

deter crine or homicides, and that those states that
have a death penalty actually have higher first degree
murder rates than those states that don't have a death

penal ty. So, | just think cost is one factor, and
because | was limted to three mnutes, | only chose
to tal k about innocence and cost, and | think cost is
inmportant - there are other ways that we could spend

this noney in a nore public-safety-m nded way.

REPRESENTATI VE HOLMES rel ayed that when she was going to schoo

in Chicago, the then governor of the State of Illinois - a
republican - placed a noratorium on executions because he
realized that there were many i nnocent people on death row.
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[HB 9, Version E, was held over.]
3:12: 37 PM
ADJ OURNMENT

There being no further business before the conmttee, the House
Judiciary Standing Conmttee neeting was adjourned at 3:12 p. m
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