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PCSI TI ON  STATEMENT: Responded to guesti ons regar di ng
| egi sl ati ve subpoenas.

ACTI ON NARRATI VE
1: 08: 41 PM

CHAIR JAY RAMRAS called the House Judiciary Standing Conmttee
nmeeting to order at 1:08 p.m Representatives Ranras, Gatto,
Lynn, G uenberg, Hol nes, and Dahlstrom were present at the cal
to order. Representative Coghill arrived as the neeting was in
progress. Representative O son was also in attendance.

OVERVI EWS) : QUESTIONING OF THE ATTORNEY GENERAL REGARDI NG
LEG SLATI VE SUBPOENAS

1:12: 34 PM

CHAI R RAMRAS indicated that as the only order of business, the
commttee would be seeking information from the attorney general
regardi ng the | egislative subpoenas that were issued | ast year.

1:17: 03 PM

TALIS COLBERG Attorney GCeneral, Departnment of Law (DOL), in
response to coments, said that although [the DO.] feels that
| egi sl ati ve subpoenas, when properly issued, do have force, the
DOL was asserting what it believed to be legitimate |egal
guestions about the particular subpoenas that were issued, not
guestions about the legislature's right to investigate or issue
subpoenas. The seven enpl oyees’ appeal was distinct,
challenging the validity of the subpoenas they received, rather
than the general authority of the legislature. During the court
proceedi ngs, however, another Jlawsuit was filed by a few
| egislators and was joined with the DOL's |lawsuit, but the DCL
never took the position asserted by those few legislators in
their lawsuit. The DOL, he assured the committee, never ordered
or directed people not to obey the subpoenas, but instead sinply
presented themw th | egal options.

ATTORNEY GENERAL COLBERG opined that what the DOL did was not
extraordi nary, unusual, or unprecedented, either in terns of
court proceedings or |egislative subpoenas. On the latter
point, he noted that at one tinme, then Senator Jalmar Kerttul a
chal l enged the validity of a |egislative subpoena and, although
the Al aska Superior Court upheld that subpoena, the Al aska
Suprene Court ultimately quashed it. In this case, he
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reiterated, the DOL was not challenging the legislature's
authority to conduct investigations or to issue subpoenas, but
was instead challenging how the subpoenas in question were
i ssued.

REPRESENTATI VE HOLMES of fered her understanding that the Senate
Judiciary Standing Comrittee authorized a nunber of subpoenas,
half of which were served shortly thereafter though only a few
were conplied with; that the remai ni ng subpoenas were not served
because an agreenent between the legislature and the
adm ni stration was reached regarding the conditions under which
the subjects of those subpoenas would cooperate wthout a
subpoena; that when that agreenent "broke down," those renaining
subpoenas were issued; and that although a lawsuit was

subsequently brought, it was not brought until after the dates
listed on nost of the subpoenas, particularly the first group of
subpoenas. She indicated that she is questioning the

correctness of the behavior of the subpoena recipients to sinply
ignore the subpoena date and wait several days to see whether
the court concurred that they weren't required to honor the
subpoenas.

1:23: 37 PM

ATTORNEY GENERAL COLBERG clarified that none of the people that
the DOL actually represented were scheduled to appear [before
the Senate Judiciary Standing Commttee] before the DOL filed
its court action on their behalf, but acknow edged that those
people who had retained [outside] counsel may have been. He
went on to explain that when the concept of issuing subpoenas
was first brought up, there was reference to possible crimna
proceedi ngs, and this reference alarnmed his staff with regard to
what the subpoenas mght be issued for; this in turn brought
about what he characterized as a nonbinding agreenent. The
subpoenas were challenged within two days of when the |ast one
was issued, before any of the people the DOL represented were
schedul ed to appear.

ATTORNEY GENERAL COLBERG pointed out that after the ruling by
the Al aska Superior Court, all seven of the people that were
represented by the DOL agreed to appear and provide statenents,
and did so before the conclusion of the investigation.

CHAIR RAMRAS, after asking Attorney GCeneral Colberg who he

worked for, remarked that it didn't feel to him as though
Attorney Ceneral Col berg was working for Al askans.
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ATTORNEY CGENERAL COLBERG replied that he works for several
people at the sane tinme - the people, the state of Alaska, the
Al aska State Constitution, the departnents, the State enpl oyees,
and the governor - but that he'd advised the governor to seek
outside legal counsel and so didn't represent her during the
af orenenti oned proceedi ngs.

CHAIR RAVRAS opined that at the tinme, it was quite unclear
whet her Attorney GCeneral Colberg was representing the citizens
of Al aska, or the executive branch, or "the candidacy of the
Republican party,"” or fourteen people, or seven people, or the
four people whom M. Barnhill said would cone before [the
| egi sl ature] but whom three days later Attorney GCeneral Colberg
said wouldn't.

ATTORNEY CGENERAL COLBERG indicated that the DOL was representing
the seven State of Al aska enpl oyees who' d been i ssued subpoenas.

1: 32: 46 PM

REPRESENTATI VE HOLMES rel ayed that she, too, was confused about
who was being represented by the DOL. She asked whether the DCL
specifically advised its clients not to testify. She referred
to a letter witten by Mchael Barnhill, a senior assistant
attorney general with the DOL, dated Septenmber 9, 2008, which in
part read [original punctuation provided]:

The purpose of this letter is twofold: First, to
explain why the Departnment of Law decided not to
proceed with the depositions of the Departnent of
Adm ni stration enpl oyees | ast week ....

REPRESENTATI VE HOLMES pointed out that M. Barnhill didn't use
the phrase, "why ny clients decided not to participate.” She
said that she is troubled by that phrasing in the letter.

ATTORNEY GENERAL COLBERG in response to a question, relayed
that wultimately the decision of whether to conply with the
subpoenas was made by the individual enployees thensel ves; that
al though he didn't recall the aforenmentioned |etter, perhaps M.
Barnhill had sinply characterized the decision nmade by the
enpl oyees as a departnental position; and that no one at the DCOL
was following direction by the national Republican Party or its
canpai gn. He reiterated that the clients were sinply given
opti ons.
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CHAIR RAMRAS, in response to comments and a question, said he
and other legislators felt that the attorney general had advised
his clients to ignore the subpoenas, and characterized such
advice as doing systemc danage to the rights of the
| egi sl ature.

1: 40: 25 PM

ATTORNEY GENERAL COLBERG said that the DOL did not tell anyone
to ignore a subpoena; instead the DOL nerely nade its clients
aware of their constitutional rights and options.

CHAIR RAMRAS - referring to a letter dated Septenber 16, 2008,
witten by Attorney GCeneral Colberg to Senator French - asked
whet her "all four of these people" decided at the sanme tine to
ignore the subpoenas, and, if not, why weren't four separate
letters generated. Wiy did these four clients appear to act as
a group rather than as individuals? Chair Ranras then referred
to an e-mail witten by M. Barnhill to Senator French dated
Septenber 13, 2008, and noted that it said in part [original
punct uation provided]:

Each of these four individuals have confirmed that
they wish to proceed with their deposition wthout
service of a subpoena, and that they have elected to
have representation from Law at their deposition. Law
will provide that representation.

Their availability is as foll ows:

CHAIR RAMRAS pointed out that three days later, in the
aforenentioned letter witten to Senator French dated Septenber
16, 2008, Attorney Ceneral Colberg said in part, "Your committee
has subpoenaed certain enployees of the executive branch "
He then read AS 24.25.010(b):

(b) A subpoena requiring the attendance of a
Wi tness before a standing or special conmittee of the
| egislature may be issued by the chairman of a
cormittee when authorized to do so by a mmjority of
the nenbership of the comrittee and wth the
concurrence of the president or the speaker, or wth
t he concurrence of the house or the senate.

CHAIR RAMRAS noted that a mgjority of the nenbership of the

Senate Judiciary Standing Committee voted to issue the
subpoenas, that that order was signed by the Senate President,
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and that the subpoenas were issued. He offered his
understanding that it was after the aforenmentioned had occurred
that those who were issued the subpoenas were advised not to

conpl y.

ATTORNEY GENERAL COLBERG again reiterated that the DOL did not
specifically advise its clients not to conply, adding that only
one [position] letter was issued because all of the clients took
the sanme position. He offered his belief that the lawsuit filed
by the DOL outlines the five reasons why the legislature's
subpoenas were thought to be infirmand therefore chall enged.

1:44: 22 PM

REPRESENTATI VE GRUENBERG asked whether the subpoenas had been
i ssued as of Septenber 16, 2008.

ATTORNEY GENERAL COLBERG said yes. In response to conmments, he
clarified that the subpoenas were issued by that date but had
not yet been served.

REPRESENTATI VE GRUENBERG acknow edged that subpoenas are not
effective until they are served. He then pointed out that in
the aforenmentioned Septenber 16, 2008, letter, Attorney Genera
Col berg said in part [original punctuation provided]:

As state enployees, our clients have taken an oath to
uphold the Alaska Constitution and for that reason
they respect the legislature's desire to carry out an
investigation in support of its |awmking powers.
However, our clients are also |oyal enployees subject
to the supervision of the Governor. Your subpoena
places them in the difficult position of choosing
either to support the Governor's decision to cooperate
only with the Personnel Board investigation or to
voluntarily conmply with the subpoenas issued by the
conmittee.

REPRESENTATI VE GRUENBERG opi ned that when issued a subpoena, as
a matter of law, a state enployee only has a duty to obey the
law and conply with the subpoena regardless of his/her loyalty
to the governor.

ATTORNEY GENERAL COLBERG concurr ed. In response to questions,

he offered his belief that state enployees have a right to
assert executive privilege.
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REPRESENTATI VE GRUENBERG asked Attorney General Col berg at what
point was he going to decide whether to assert executive
privil ege.

ATTORNEY GENERAL COLBERG i ndi cated that that decision would have
been made by whichever attorney acconpanied the DOL's clients to
t heir heari ngs.

REPRESENTATI VE CGRUENBERG expressed concern about the potenti al
conflict between the legislature's constitutional right to
i nvestigate and conduct |egislative activity, and the executive
branch's right to conduct its activity in the form of executive
privil ege.

ATTORNEY CGENERAL COLBERG, in response to a question, again
reiterated that the DOL never nmade the argunent that the
|l egislature didn't have the authority to investigate, but was
instead nmking the argunent that the subpoenas thenselves
weren't properly issued. In response to other questions, he
opined that the Al aska Superior Court was reluctant to address
that issue, and offered his belief that there is room for nore
clearly defined rules regarding legislative investigations,
particularly gi ven t hat | egi sl ators, in conducti ng an
i nvestigation, are not bound by the sanme rules that a court of
| aw woul d be.

REPRESENTATI VE GRUENBERG asked Attorney General Colberg to
address that point in witing, adding that he is questioning
whet her perhaps there should be sonmething set out in [statute]
on that issue.

ATTORNEY GENERAL COLBERG agreed to do so.
1:56: 32 PM

REPRESENTATI VE GRUENBERG referred to the |ast paragraph of a
letter witten by Attorney GCeneral Colberg to Senator Elton
dated Septenber 25, 2008, that read [original punctuation
provi ded] : "Finally, as you noted in your letter, | did not
respond to your questions concerning specific advice and
conversations. As | hope you can appreciate, ny obligations to
my clients prevent nme from disclosing such information."
Representative Guenberg offered his wunderstanding that the
attorney-client privilege set out in the Alaska Rules of
Evi dence has not been applied, per se, during the course of
| egi sl ati ve hearings. He asked what such evidence rules should
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be with regard to |egislative hearings, and whether they should
mrror the court rules.

ATTORNEY GENERAL COLBERG asserted that the attorney-client
privilege applies during |egislative proceedings.

REPRESENTATI VE CGRUENBERG questioned, then, whether such rules
shoul d be set out in statute or elsewhere in witing.

ATTORNEY CGENERAL COLBERG opined that such rules are already
cl ear enough.

REPRESENTATI VE GRUENBERG di sagreed, noting, for exanple, that it
was not clear who Attorney General Colberg was representing or
whet her he ~could, <consistent wth the cannons of ethics,
represent clients with conflicting points of view, as seened to
be the case. Furthernore, he opined, the attorney-client
privilege can not be asserted in situations with such a conflict
and it's only asserted in a confidential setting.

ATTORNEY GENERAL COLBERG opi ned that regardless of who soneone
is being represented by, he/she is still entitled to attorney-
client privilege.

REPRESENTATI VE GRUENBERG suggested that such rules should be set
up, defining in sone detail, for exanple, exactly what
constitutes conflicts of interest within the attorney general's
office, how they are determ ned, who determ nes them and what
the rights of appeal are. He added, "I think you were wal king
right up to the edge of the envelope in this one, maybe over."

2:01: 44 PM

REPRESENTATI VE COGHI LL said he is interested in having a clear
process for situations in which the legislature is requiring
information from the executive branch, and opined that any
barrier to the legislature is unacceptable when it's requiring
information well within its authority to obtain. He questi oned
whet her the people who were issued subpoenas actually received
t hem

ATTORNEY CENERAL COLBERG sai d they did.

REPRESENTATI VE COGHI LL surmsed that the legislature hadn't
foll owed the process set out in AS 24.25.030, which read:
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Sec. 24.25.030. D sobeyi ng subpoena or refusing to
testify.

If a witness neglects or refuses to obey a subpoena,
or neglects or refuses to testify or to produce upon
reasonable notice any material and proper books,
papers, or docunents in the possession or under the
control of the wtness, the senate or house of
representatives may by resolution entered on its
journal conmt the witness for contenpt. I f contenpt
is commtted before a committee, the commttee shall
report the <contenpt to the senate or house of
representatives, as the case may be, for such action
as may be consi dered necessary.

REPRESENTATIVE COGHI LL offered his understanding that that
statute anticipates that the legislature will be in session
whenever it issues a subpoena, in that if soneone refuses to
respond to a subpoena, the legislature can pass a resolution
[commtting the person to contenpt]. In the situation that
arose last year, the legislature was issuing subpoenas requiring
two commttees to act in concert - Legislative Council and the
Senate Judiciary Standing Conmittee - and perhaps this created
some confusion with regard to the nature of the subpoenas. He
guestioned whether the legislature should change statute to
clarify the process that should be undertaken during the
legislative interim when passage of a resolution regarding
contenpt is [unlikely] to occur in a tinely manner.

ATTORNEY GENERAL COLBERG expl ained that the refusal to conply
was made in tandem with the assertion that the subpoenas were
not properly issued because the legislature was not in session
at the tine. In response to a question, he offered his
understanding that after "the seven people" agreed to conply,
they sent statenments instead of depositions, and that in general
M. Branchfl ower was conducting his depositions in private.

REPRESENTATIVE COGHI LL said he is questioning whether such
[interviews] should be conducted in a public forum

2:07: 06 PM

CHAIR RAMRAS clarified that the recipients of the subpoenas were
instructed to cone before the full Senate Judiciary Standing
Comm ttee but were given the option of being deposed in private
- with or wthout counsel as they saw fit. Furthernore, in sone
cases, in order to expedite matters, a witten statenent was
accepted in lieu of deposition. He offered his understanding

HOUSE JUD COW TTEE -9- January 28, 2009



that because the legislature was not in session [when the
subpoena recipients refused to conply, the legislature was not
able to have | aw enforcenent conpel the recipients to appear.

CHAI R RAMRAS said he is still dissatisfied with Attorney Ceneral
Col berg's response to the question of who he was representing
Chair Ranras questioned why the attorney general and his staff
didn't erect [firewalls], adding, "You got the governor, you got
t he people of Al aska, you have the |egislative branch, you have
t hese seven people or the four people or the eleven people, and
| thought it was just sloppy."”

2:11:11 PM

ATTORNEY GENERAL COLBERG replied that the DOL never attenpted to
represent the legislature in this matter, and had provided the
governor with independent counsel - "we did not represent her."

CHAIR RAMRAS argued that initially the DOL did represent the
gover nor.

ATTORNEY CGENERAL COLBERG acknow edged that point, but indicated
t hat outside counsel was sought for the governor fairly early on

"Within a couple [of] weeks of when this got going." The DCL
then represented the State enployees who were being sought as
Wi tnesses in the investigation.

CHAI R RAMRAS asked Attorney General Col berg why he believes the
subpoenas weren't properly issued.

ATTORNEY CENERAL COLBERG sai d:

W Dbelieve that the legislature did not expressly
authorize the Legislative Council, Senator French, or
the Senate Judiciary Conmittee to conduct an
investigation during the interim between |egislative
sessions. W believe that the Legislative Council did
not authorize the Senate Judiciary Cormittee to play a
role in the investigation that ... [M. Branchfl ower
was] conducti ng. W believe ... [that] if the
Legislative Council granted any inplied authority to
the Senate Judiciary Commttee to assume jurisdiction

over the investigation that M. Branchflower was
conducti ng, t hat gr ant constituted an invalid
del egation of legislative power, in violation of the

Uni form Rul es of the |egislature.
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(I'ndisc.) believe that the subjects described in the
subpoenas were outside the jurisdiction of the Senate
Judiciary Commttee, and that the Senate Judiciary
Conmittee did not authorize Senator French to issue
subpoenas to plaintiffs requiring that they bring any,

guote, "any relevant material and proper books,
papers, or docunents,” end of quote, when they
appeared before that commttee. Those were our

specific reasons for filing the appeal.
CHAI R RAMRAS asked, "How d that go for you."
2:15: 07 PM

ATTORNEY CGENERAL COLBERG acknow edged that at the superior court
level, the judge determned that "this" was ultimately not
justiciable. However, the DOL has since filed an appeal out of
concern that it protect the subpoena recipients from any
sanction that mght be forthcom ng. In response to a question

he indicated that there were five reasons he considered the
subpoenas to be invalid. The first reason, he reiterated, was
that the legislature did not expressly authorize Legislative
Counsel, Senator French, or +the Senate Judiciary Standing
Commttee to conduct an investigation during the interim between
| egi sl ati ve sessions.

CHAI R RAMRAS pointed out, though, that [AS 24.25.010(b), text
provi ded previously,] stipulates that a subpoena may be issued
by any conmittee wth concurrence of the body's presiding
of ficer.

ATTORNEY CGENERAL COLBERG offered his interpretation that that
statute only applies when the legislature is in session, and
that the whole | egislature nust approve issuance of a subpoena.

CHAI R RAMRAS di sagreed with that interpretation.

ATTORNEY GENERAL COLBERG reiterated the second reason as being
that Legislative Council did not authorize the Senate Judiciary
Standing Conmittee to play any role in the investigation that
M . Branchfl ower was conducti ng.

CHAIR RAMRAS pointed out that the legislature was in session
when Legi sl ative Council took its vote.

REPRESENTATI VE COGHI LL noted that AS 24.25.010(c) read:
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(c) A subpoena requiring the attendance of a
witness before an interim conmttee established by
either house of the legislature, or by both, may be
i ssued by the chairman of a commttee when authorized
to do so by a mmjority of the nenbership of the
commttee and with the concurrence of the president or
t he speaker.

2:19: 44 PM

MARGARET PATON-WALSH, Assistant Attorney Ceneral, Labor and
State Affairs Section, Cvil Division (Anchorage), Departnent of
Law (DOL), offered her belief that the |anguage of the notion
Legi sl ative Council nenbers voted on didn't nention either the
House Judiciary Standing Commttee or the Senate Judiciary
Standi ng Comm ttee.

CHAI R RAMRAS di sagr eed.

ATTORNEY GENERAL COLBERG reiterated the third reason as being
that if Legislative Council granted any inplied authority to the
Senate Judiciary Standing Commttee to assunme jurisdiction over
the investigation that M. Branchflower was conducting, that
grant constituted an invalid delegation of |egislative power, in
violation of the Uniform Rules of the |egislature.

M5. PATON-WALSH offered her belief that under the Uniform Rules
of the Alaska State Legislature, the jurisdiction of the House
Judiciary Standing Comrittee and the Senate Judiciary Standing
Commttee is limted to nmatters pertaining to the Departnent of
Law, the Alaska Court System and bills currently before the
committee. She noted, though, that under the Uniform Rules, the
House State Affairs Standing Committee and the Senate State
Affairs Standing Coonmittee do have jurisdiction over the Ofice
of the Governor, the Departnment of Public Safety, and the
Depart ment of Adm nistration.

M5. PATON- WALSH added: "These subpoenas and this investigation
was constructed in violation of those rules, and we felt that
that made the subpoenas questionable, and that's why we
chal l enged themin court.”

ATTORNEY GENERAL COLBERG reiterated the fourth reason as being

that the subjects described in the subpoenas were outside the
jurisdiction of the Senate Judiciary Standing Commttee.
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ATTORNEY GENERAL COLBERG reiterated the fifth reason as being
that the Senate Judiciary Standing Conmittee did not authorize
Senator French to issue subpoenas to plaintiffs requiring that
they bring relevant nmaterial, proper books, papers, or docunents
when they appeared before the commttee.

2:24:51 PM

REPRESENTATI VE HOLMES, in response to questions, read - fromthe
July 28, 2008, Legislative Council neeting transcript - the
original notion made during the Legislative Council neeting

[original punctuation provided]:

M. Chair, | nove the Legislative Council delegate
their authority to the council chairman to solicit,
award and expend Legislative Council funds in an

amount not to exceed $100,000 for the purpose of
contracting for legal services to investigate the
circunstances and events surrounding the termnation
of former Public Safety Conm ssioner Mnegan and
potential abuses of power and/or inproper actions by
menbers of the executive branch and prepare a report.

Senator Hollis French wll serve as the project
director for the contract. It is the intent of the
Legi sl ative Counci | t hat t he i nvestigation be
prof essional, unbiased, independent, objective and
conducted at arns length from the political process.
The report shall be submtted to the Legislative
Council, Senate Judiciary conmttee, and the House

Judiciary comrttee in a tinely manner.
CHAIR RAMRAS indicated that [in the aforenentioned transcript],
Tam Cook, Director, Legislative Legal and Research Services,
[was quoted as saying] in part [original punctuation provided]:

The first part goes to the issue of whether Leg.

Council has the power to, | believe the nmotion will be
to prepare a report. Leg. Council has the power to
conduct investigations, including to issue subpoenas

itself, and to conpel the testinony of wtnesses, and
adm ni ster an oath,

REPRESENTATIVE COGHI LL indicated that [in the aforenmentioned

transcript], Senator Elton and Tam Cook [were quoted as sayi ng]
in part [original punctuation provided]:
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Senat or El ton: If in fact we strike the |anguage, we
put a period after council and we say the final report
shall be submtted to the Legislative Council, does
that in any way inhibit the ability of the Judiciary
Chairs from issuing subpoenas to conpel testinony from
those who my prefer to give testinony under a
subpoena?

Tam Cook: No. If I may, through the chair, if you
are tal king about subpoenas that mght be issued in
the course of preparing the report, versus any
following up on any reconmendation that results from

the report, | don't see anything in the notion that
prevents t he I nvesti gat or from requesting t he
assi stance  of a standing commttee in issuing

subpoenas if the investigator chooses to do so, and if
the project director is in agreenent.

REPRESENTATI VE COGHILL said it was understood at the tinme that
the judiciary commttees could be getting involved, given that
the project director was the chair of the Senate Judiciary
Standing Commttee and that at issue were | egal questions.

2:28:34 PM

REPRESENTATI VE GATTO questioned the choice of M. Branchflower
as the investigator.

ATTORNEY GENERAL COLBERG said the DOL wasn't challenging the
sel ection of M. Branchfl ower.

REPRESENTATI VE COCHILL indicated that his only interest is in
inmproving the statutes pertaining to |egislative investigations
and subpoenas so as to address actions taken during the interim

REPRESENTATI VE HOLMES relayed that as required by law, the
Senate President was notified of the failure of the subpoena
recipients to conply. She offered her understanding that the
Al aska Supreme Court has affirmed the ruling by the Al aska
Superior Court that the |egislative subpoenas were valid.

ATTORNEY GENERAL COLBERG clarified that the Al aska Suprene Court

has held [that question] in abeyance until June, and has only
di sm ssed the suit brought by the legislators who challenged the
whol e process. After the Al aska Superior Court nmade its
decision, all seven subpoena recipients conplied; again, the

| awsuit now maintained by the DOL against the |legislature was
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filed out of concern that the DOL protect those people from any
sanctions the | egislature mght choose to inpose, he added.

REPRESENTATI VE HOLMES asked what would ensure that the DO
conplies with any future subpoenas.

ATTORNEY GENERAL COLBERG after remar ki ng t hat t he
aforenentioned five reasons the DOL challenged the subpoenas
outline what should be changed, suggested spelling out the rules
and requirenments for legislative investigations and subpoenas.
He offered that the Personnel Board already has its rules in
pl ace, and said that the legislative process regarding
i nvestigations could be nmade cl earer.

2:37:20 PM

CHAI R RAMRAS asked how nuch tine and noney has been spent by the
DCOL fighting the subpoenas.

ATTORNEY CGENERAL COLBERG agreed to research that issue and
provide the resulting information to the commttee.

REPRESENTATI VE GRUENBERG said he would wite Attorney GCeneral
Colberg a letter asking himfor witten suggestions for possible
rules and procedures regarding legislative investigations and
subpoenas, and for a list of possible challenges the DOL m ght
still raise shoul d t hose suggesti ons be i mpl enent ed.
Representative Guenberg acknowl edged that Attorney Ceneral
Col berg mght wish to delay his witten response until after the
Al aska Suprenme Court addresses the DOL's current |awsuit against
the | egislature.

REPRESENTATI VE COGHI LL observed that issues regarding del egated
authority, two conmttees working in concert, enforcenent of
subpoenas, commttee jurisdiction, and possible crimnal conduct
still need to be addressed, perhaps via rule or statutory
changes.

REPRESENTATI VE GRUENBERG asked Attorney General Colberg to
consider the Alaska State Constitution, the Uniform Rules, and
Mason's Manual of Legislative Procedure when responding to his

request for suggested changes. VWat is needed is to have a
procedure by which the l|egislature can conduct investigations
conpel t he production of evi dence, and enforce t he

aforenentioned regardless of whether the legislature is in
session or has adjourned sine die.
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ATTORNEY CGENERAL COLBERG, in response to questions, explained
that there were only two parties needing representation - the
seven people who received subpoenas, and the governor - and
suggested that perhaps there should be a nmechanismin place such
that should a simlar situation occur, the governor would obtain
i ndependent counsel right away. He indicated that in the
situation that occurred last year, the DO.L never attenpted to
represent the people of the state.

REPRESENTATI VE HOLMES opined that the primary goal of the
Department of Law is to represent the best interests of the
state of Alaska, and that in the aforenentioned situation, that
did not occur. In response to a question, she agreed that the
seven individuals were entitled to | egal representation.

2:50: 03 PM

REPRESENTATI VE DAHLSTROM referring to the DOL's current |awsuit
agai nst the legislature, asked what a ruling in favor of the DOL
woul d mean.

ATTORNEY GENERAL COLBERG surm sed that such a ruling wouldn't
underm ne the legislature's ability to conduct an investigation,
but would clarify how such an investigation should be conducted.
Meanwhil e, the legislature could establish clear rules for any
future such investigation. In response to a question, he
suggested that the legislature could bring the pending |awsuit
to an end.

CHAI R RAMRAS asked Attorney GCeneral Colberg whether he would
treat a simlar situation in the future in the sane fashion

ATTORNEY CGENERAL COLBERG i ndi cated that he woul d.

CHAI R RAMRAS asked Attorney General Colberg if he would stil
have advised his clients to ignore the subpoenas.

ATTORNEY CGENERAL COLBERG yet again reiterated that he never
advi sed the subpoenaed recipients to ignore the subpoenas,
adding that were sonmething simlar to happen again, he would
still advise his clients of their options and |eave the choice
up to them as was the case in this instance.

REPRESENTATI VE GATTO recalled that Legislative Council’s notion
didn't specify a conclusion date for the investigation.
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CHAIR RAMRAS relayed that the conclusion date originated with
him out of concern that the investigation not continue so |ong
that it inpact the national election.

2:55:22 PM

REPRESENTATI VE GRUENBERG asked Attorney General Colberg to also
consider the Alaska Rules of Professional Conduct specific to
conflicts of interest pertaining to governnent service, and to
consi der whether such rules should be set out either in statute
or in regulation. Representative G uenberg opined that such
rules are inmportant for potential «clients, nenbers of the
executive branch, legislators, the general public, and the
press, and so shouldn't be "hidden" away. Dealing wth
conflicts of interest wthin the DOL isn't an infrequent
occurrence, he noted, and asked whether conflicts of interest
are addressed via regul ation.

ATTORNEY CGENERAL COLBERG indicated that sonme such rules
regarding regulatory and public affairs are |ocated in what he
called the "civil manual policy."

REPRESENTATI VE GRUENBERG asked that that information be provided
to himas soon as possible.

CHAIR RAMRAS predicted that the commttee would revisit the
i ssue of legislative subpoenas again, and that legislation to
remedy sone of the perceived gaps is likely to come from the
House Judiciary Standing Conmittee - remedy that wll ensure
that the executive branch conply with | egislative subpoenas.

3:01: 07 PM
ADJ OURNVENT

There being no further business before the conmttee, the House
Judi ciary Standing Conmittee nmeeting was adjourned at 3:01 p. m
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