HOUSE FI NANCE COWM TTEE
April 12, 2010
1:45 p. m
(Continued April 13, 2010, 8:18 AM

(NOTE: The mnutes for the first part of this neeting are
found in HFIN 041210 0145 PM The neeting was recessed
overni ght and reconvened on April 13, 2010 at 8:18 AM It
is put into tw different docunents to enable the
ti mestanps to work correctly.)

VEMBERS PRESENT

Representative M ke Hawker, Co-Chair
Representative Bill Stoltze, Co-Chair
Representative Bill Thomas Jr., Vice-Chair
Representative Allan Austerman
Representative M ke Doogan
Representati ve Anna Faircl ough
Representati ve Neal Foster
Representative Les Gara

Represent ati ve Reggi e Joul e
Representative M ke Kelly
Representati ve Wodi e Sal non

ALSO PRESENT

Sue MacLean, Director, Crimnal Division, Departnment of
Law; Kat hryn  Monfreda, Chi ef, Crim nal Records and
| dentification, Depart nent of Public Safety; Qui nl an
St ei ner, Publ i c Def ender Agency, Depart ment of
Adm ni strati on; Jeffrey M ttman, Executive Di rector,
American G vil Liberties Union of Al aska.

SUMVARY

CSSB 222 (JUD)
SEX OFFENSES; OFFENDER REG S.: SENTENCI NG

CSSB 222(JUD) was REPORTED out of Conmittee with
a "do pass" recommendation and wth two new
indeterm nate fiscal notes by Department of

Adm nistration and previously published fiscal

notes: FN2 (COR), FN4 (LAW, FN5 (CRT), and FN7
(DPS) .

House Fi nance Conmmittee 1 04/ 12/ 10 1:45 P. M



8:18: 57 AM RECONVENED

#sb222
SENATE BI LL NO 222

"An Act relating to the «crines of harassnent,
possession of child pornography, and distribution of
i ndecent material to a mnor; relating to suspending
i nposition of sentence and conditions of probation or
parole for certain sex offenses; relating to
aggravating factors in sentencing; relating to
registration as a sex offender or child kidnapper;
anending Rule 16, Alaska Rules of Crimnal Procedure;
and providing for an effective date."

8:19:22 AM

SUE MACLEAN, DI RECTOR, CRIM NAL DI VI SI ON, DEPARTMENT OF LAW
expl ai ned the changes to the proposed | egislation since the
|ast hearing. Section 4, Page 3 creates a Cass A
m sdeneanor crinme of harassnent. Section 17, Page 8 now
adds to the definition of sex offender "a person who has

been convicted two or nore tinmes of the Cass A m sdeneanor

crime of harassnent which involves touching a person's

genitals, buttocks, or fenale breast.” Section 17 has been
nodified to state that out of state sex offenders nust

register if the crine that they were convicted of is

simlar to a sex offense in Al aska.

Ms. Maclean continued with Section 6, Page 4 where the
definition "child pornography including aninme characters”
has been renoved. She continued with Section 8, Page 5
where the conpanion definition "appears to depict a child"
has been renoved.

8:23:13 AM

Representati ve Gara asked about Section 6 and the crinme of
creating a depiction of an actual <child. M. MacLean
provi ded an exanple of the use of Photoshop to place the
face of a child onto a depiction of the prohibited conduct.
The United States Suprene Court heard a simlar case and
held that the harm was to the child whose photograph was
used.

Ms. Macl ean continued with Section 18, Page 9, Line 1 which
is a new section added in response to previous hearings in
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which the other body concluded that the state receives
i nadequate statistics. This section requires all | aw
enforcenent agencies to report sex offenses to the
Departnment of Public Safety (DPS). This new section adds a
requirenent stating that if |law enforcenent fails to report
data regarding sex offenses, grants will be wthheld. She
concluded with Section 19, Page 9, Lines 24-26 which gives
subpoena power to the Attorney Ceneral in cases involving
exploitation of children where the internet is concerned

The section has been narrowed stating that subpoenas can be
i ssued for the account holder's nanme, address, and physical
| ocati on associated with the account.

8:26:39 AM

Representative Gara discussed crinme involving contact
through clothing. He noted that the action is already
defined as a crinme in a separate part of the statute. M.
MacLean explained that the section refers to a fleeting
contact wthout ~consent; the <crime is «classified as
harassnment. This section raises the crime to a Cass A
m sdeneanor | evel . Representati ve Gara  expressed a
lingering concern that the nmentioned crime would never be
prosecuted as a "fleeting" touch.

Ms. MaclLean ascertained that she nmay have mnimzed the
crime in her explanation. She explained a case where a
person approached a nale in a bar and grabbed his genitals
W thout perm ssion. The ligation was that the act does not
conprise sexual assault in the second degree, but is
instead classified as harassnent.

Representative Gara surm sed that touch through clothing is
a crinme, but as classified would be punished with a four
year m ninmum sentence. M. MclLean repeated that the |aw
reads "directly or through clothing.” The common thread is
the lack of consent. Representative Gara opined that the
puni shment is greater than the crine.

8:29:46 AM

Representative Foster inquired about Page 9, Lines 5-8
regarding the reporting requirement and wthholding of
grant funds. He asked if a sex crine is committed in a
village would the Village Public Safety Oficer (VPSSO or
state trooper take responsibility for the reporting
requi renment. Ms. MacLean replied that nearly all sex crines
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are felonies wultimately handled by the troopers. She
assuned that the trooper would create the report for DPS.

Representative Fairclough asked if "extrene youth" as
stated on Page 7, Section 15 is defined outside of statute.
Ms. MacLean Dbelieved that extreme vyouth referred to
chil dren under the age of 5.

Representative Fairclough referred to Page 2, and shared a
story about a case where a sex offender was exenpt from
reporting requirenents while travelling. She understood
that the mandate to report does not exist if a sex offender
is traveling. M. MclLean deflected the question to DPS.
She thought that a |engthy change of physical |ocation nust
require that a sex offender register.

Representative Fairclough stated that the requirenent or
[imtations on days are not included in the bill. She noted
that the sex offender makes the decision to report a nove
or | engthy vacati on.

8:34:36 AM

KATHRYN MONFREDA, CHI EF, CRI M NAL RECORDS AND
| DENTI FI CATI ON, DEPARTMENT OF PUBLI C SAFETY (via
tel econference) commented that registration requirenents
state that the sex offender nust register if residency was
changed for 30 consecutive days or when it is determ ned
that the sex offender intends to remain in the new
| ocati on.

Representative Fairclough asked about DPS prosecuting a
regulation that is not state statute. Ms. Monfreda recalled
that the case nentioned a vacationing sex offender. She
stated that the law does not specify exactly when
notification should occur during vacati on.

Representative Fairclough stated that she was seeking
feedback from the commttee. Vice-Chair Thomas suggested
t hat Representative Fairclough work with DPS on the issue.

8:36: 57 AM

Vi ce- Chair Thomas opened public testinony.

QUI NLAN STEI NER, PUBLI C DEFENDER AGENCY, DEPARTMENT OF
ADM NI STRATION referred to Page 10, Line 18. The section
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anended the court rules prohibiting courts from ordering
copies of evidence in child pornography cases. The change
results in the requirenent that the |aw enforcenent agency
reviews the nmaterial. The anticipated problem cones when
the material requires review by a forensic expert. The
state would fly the expert to Al aska creating a cost issue
of approxi mately $20, 000-$30,000 per case. The fiscal note
has been changed to indetermi nate from zero.

Representative Kelly asked for the recomrendation from M.
Steiner regarding a solution to the great expense. M.
Steiner remarked that w thout change to the statute as
witten, there could be no solution.

8:41:19 AM

Representative Gara asked if the issue included having
copies sent to DPS. M. Steiner infornmed that the statute
prohibits the court from ordering a copy that is nornally
sent out of state. A court order and agreenent are
typically fornmed regarding the copying of this type of
material. Representative Gara understood that one concern
regarded selling of the material. M. Steiner stated that
he was unaware of any instances where a defense attorney
| ost control of the discovery. Representative Gara
specul ated that that the victim was further victimzed by
t he copying of the nmaterial.

8:42: 37 AM

Representative Kelly expressed concern about both justice
and dol |l ars.

Representative Fairclough comented that <children can
experience re-victimzation knowng that the material is
vi ewed by ot hers.

M. Steiner expressed concern about Page 10, Line 31 and
the legislative statenent concerning the cul pable nental
state of failing to register as a sex offender. There is a
requirenent to register but the nmens rea that relates to
that nmonment is elimnated.

8:45: 21 AM

Representative Gara asked about Section 19 and the Attorney
General's permssion to obtain a subpoena w thout a court
order. He asked about other circunstances that endow the
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Attorney Ceneral with simlar power. M. Steiner replied
that he was unaware of other circunstances endowi ng the
Attorney Ceneral with such power. Representative Gara asked
about any policy concerns regarding the fairness of the
decision. M. Steiner responded that he had no position on
policy but expressed concern that the subpoena is issued
correctly. He stated that there is a reasonable cause
requirenment for issuing the subpoena, which ultimtely
| eads to a warrant.

Representative Gara clarified that the warrant would be
accepted after the evidence was obtai ned.

8:47:31 AM

M. Steiner cormmented on Page 7, Line 27-29, which creates
an aggravator for «crinmes concerning dating or sexual
rel ati onshi ps. Dat i ng relationship m ght | ead to
litigation, as it is undefined. Dating m ght nmean different
things in different conmmunities, which he expected would
engender a fair anmount of litigation.

8:49: 02 AM

Ms. MacLean remarked that one concern about the first
version of bill applied to exploitation of children and has
since been changed to include the phrase "or defined as
child pornography under federal |aw " She explained that
the state does not prosecute cases under federal |aw. She
supposed that difficulty mght occur if federal |aw varied
from state law in the definition of child pornography. The
state can only prosecute child pornography as defined by
our law. She did not expect a great increase in the nunber
of cases posed by the change in statute. She pointed out a
rule change at the end of bill. This rule change tracks
f eder al law, which notes that the ~copying of «child
pornography can lead to re-victimzation, but the main
issue is redistribution of the material. The concern
regards the offering of materials to the defense attorney.
The DOL would provide that the material is viewed at a | aw
enforcenent agency and the DOL nust be present.

8:52:42 AM

JEFFREY M TTMAN, EXECUTI VE DI RECTOR, AVERI CAN Cl VI L
LIBERTIES UNION OF ALASKA (via teleconference) addressed
concerns on Page 4, Line 2-17, Section 6 and 7 regarding
the crinme of possession of <child pornography. |If the
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section is conpared to Page 5, Section 12 which defines
"harnmful to mnor" takes away first amendnent concerns in
the section. The Supreme Court found that obscene materi al
lies outside the anbit of the first amendnent. The standard
is that the material has no artistic value and offends
committee interests. He provided an exanple. He recommended
that additional |anguage be added clarifying that the
section applies to obscene material .

M. Mttman continued with Page 9, Line 14, Section 19 and
subpoena power, which is generally used for admnistrative
matters to obtain records. He pointed out that the power is
generally not used for crimnal investigations. He provided
witten exanples to the conmttee with the United State's
Department of Justice reviewing these powers at the federa
| evel and finding that they were abused. The Anerican G vi
Li berties Union (ACLU has not heard testinony regarding
reasons the judge is unable to review the subpoenas. He
provided an exanple of an affidavit. He recommended that
the Dbill be anmended to include an annual review to
determ ne how t he power is used.

M. Mttman continued wth Page 10, Section 20. He
expl ained that the court in Washington nmade it clear that

the defense council is responsible for any copies nade. He
advised that the bill state the court shall order that
defense council is responsible for the copies. He concl uded
with concerns on Section 21 and the elimnation of "any
nmental state whatsoever.” He opined that use of "the
crimnally negl i gent nment al state" i's a nor e

constitutionally appropriate standard than sinple know ng.

8:58:48 AM

Ms. Maclean discussed the court ordering the defense to
have copies of the actual inmages of child pornography. She
provi ded an exanple in which defense attorneys accidentally
| eft behind huge posters of the victims naked body,
without any intention to offend. The section is not
designed to gain an advantage, but instead to deal wth the
fact that giving child pornography to another person
constitutes redistribution.

9: 00: 37 AM

Representative Doogan asked if the provision prevails wll
the departnent support the funding to acconplish the task
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of allowing experts to analyze the material. He asked if
the departnent supports |egislative request to cover the
costs.

Ms. MacLean inforned that the law reference was included
which adds nore cases to the agencies caseload regarding
child pornography. She realized that the public defender
agency is funded to supply experts when needed.

Representative Doogan stressed that he sinply wanted to
know whether the departnent supports the cost of either
analyzing the material or sending it away for analysis. M.
MacLean responded that if public defenders require an
expert DOL will not argue the point. The DOL will not pay
for the public defender's experts.

Represent ati ve Doogan asked the departnent's position with
future finance conmittees when added costs for expert
reviews conme before the legislature. Ms. MclLean responded
that DOL will review the fiscal notes presented and note
whet her the proposed spending conports with statistics. If
t he request conports, DOL will be supportive.

9: 04: 54 AM

Vice-Chair Thomas clarified that the public defender's
budget is not under DOL, but instead under the Departnment
of Administration (DOA) for a supplenmental budget in the
event of cost increases.

Representati ve Sal non expressed concerns regarding Sections
6, 7, and 8 regarding possession of material. He asked to
know the definition of possession. M. Maclean responded
that the |aw adds accessing a conputer with intent to view
child pornography. The state nust therefore prove that the
vi ew ng was nore than accidental

Representative Salnon asked if the material was sent to a
person via the conputer would it be defined as possession

Ms. Macl ean responded that possession is the know ng that
the material is on the conputer.

Representative Salnmon clarified that a person nust open the
emai | message and view the naterial .

9:07:22 AM
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Representative Joule recalled certain conputer systens that
require a nessage to be viewed prior to deletion. M.
Macl ean explained the difference with possession involves
downl oadi ng and keeping the material or sinply downl oadi ng
it.

Representative Salnmon described potential scenarios in
which a person may open a nessage on a handheld nobile
phone to quiet the phone in public wthout <carefully
view ng the nmessage. Ms. MaclLean recalled a court case in
which a person viewed a site wthout downl oadi ng
information. She elucidated that repeated access to a site
proves the intent to view.

9: 09: 33 AM

Representative Fairclough pointed out Section 3, Page 2,
regarding the |language barrier issue for failure to
regi ster as a sexual offender.

MVs. Macl ean stated that several state agencies have
subpoena power. The Attorney General would not issue a
subpoena for any cause other than the itens listed. The
purpose is to deduce the conputer's owner. She explained
that the Commi ssioners of Labor, Health and Soci al
Services, and Revenue have subpoena power. The Attorney
CGeneral has subpoena power for unfair trade practices or
consuner protection and the Al aska Police Standards Counci
al so has subpoena power. Failure to register as a sex
of fender has a knowing nental state that involves realizing
that registration is nmandatory. The state nust disprove the
reasons that the person did not register, which is an
i mpossi bl e burden.

9:13:17 AM

Representative Foster revisited Page 10, Section 20
regarding the duplication of material. He noticed the
restriction on the availability of certain material. He

asked if the section restricts the defendant's attorney.

Ms. Maclean inforned that the section applies to court
procedures where a defense attorney and defendant are in
pl ace when the rules conme into play.

Representative Foster asked if the section applies to all
involved in the trial. M. Maclean expounded that DOL's
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preference is to view the evidence at the police station,
but ot herwi se no person can duplicate the nmaterial.

Representative Foster understood that the danger of
duplication includes the possibility of nultiple copies
seen by others leading to re-victimzation. He asked if the
material was sent away for expert analysis, would others
view the material. M. MaclLean believed that the section
tracks federal |aw, which decrees that the distribution of
the child pornography nust stop.

9:16: 29 AM

Representative Fairclough discussed the addition of a
cl ause describing art. M. MaclLean explained that the
section "harnful to mnors" was added with respect to the
crime of distribution of pornography to children. The
section initially stated "electronic distribution of

pornography to children,” but is changed in the bill to
"any distribution of pornography to children.” Because the
section enconpasses pornography not |imted to <child

por nography, the state nust define the type of pornography
specified. The definition is found in the section "harnfu
to mnors.” Section 6 refers to the definition of child
por nography. This describes the conduct regarded as child
por nogr aphy. She read the statute.

Representative Fairclough directed attention to Section 19,
which insists on an annual review to allow the |egislature
information about the use of the subpoena power. Doubt
about the process cones to the court in the form of a
nmotion to suppress evidence. If there is a problemwth the
use of the subpoena power, that will be reveal ed.

9:20: 00 AM

Vi ce-Chair Thomas cl osed public testinony.

Co- Chair Hawker spoke to the fiscal notes. He nentioned one
indeterminate note from the public defender agency, one
i ndeterm nate note from the public advocacy agency, and one
position identified by DPS for a total of $123.500 in
addi ti onal expenses related to record keeping. He nentioned
the Departnent of Corrections (DOC) and the fiscal note for
$200 thousand per year to incarcerate those found guilty.
He nmentioned zero fiscal notes from DOL and zero fiscal
notes fromthe Court System
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Representative Fairclough informed about a national
reporting systemthat she opined woul d be hel pful.

Representative Fairclough MOVED to report CSSB 222(JUD) out
of Commttee wth individual recommendations and the
acconpanyi ng fiscal notes.

CSSB 222(JUD) was REPORTED out of Conmittee with a "do
pass” recomendation and with two new indeterm nate fiscal
notes by Departnment of Administration and previously
published fiscal notes: FN2 (COR), FN4 (LAW, FN5 (CRT),
and FN7 (DPS).

#
ADJ OURNVENT

The neeting was adjourned at 9:23 AM
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