1: 44: 14 PM

CALL TO ORDER

Co-Chair Stoltz
to order at 1:4

VEMBERS PRESENT

Representati ve
Representative
Representati ve
Representati ve
Representative
Representati ve
Representati ve
Representative
Representati ve
Representati ve

VEMBERS ABSENT

Representati ve

ALSO PRESENT

HOUSE FI NANCE COW TTEE
March 31, 2010
1:44 p. m

e called the House Finance Conmittee neeting
4 p.m

M ke Hawker,
Bill Stoltze,
Bill Thomas Jr.,
Al | an Aust er man
M ke Doogan
Anna Faircl ough
Neal Foster

Les Gara

M ke Kelly
Wbodi e Sal non

Co-Chair
Co-Chair
Vi ce-Chair

Reggi e Joul e

Qui nl an St ei ner, Di rector, Publ i c Def ender Agency,
Departnment of Admnistration; Anne Carpeneti, Assistant
At t or ney CGeneral , Legal Servi ces Secti on, Cri m nal
Division, Departnment of Law, Richard Svobodny, Deputy
Attorney General, Crimnal D vision, Departnment of Law,
Oin Dym Manager , Forensic Laboratory, Alaska Crine
Laborat ory, Departnment of Public Safety.

PRESENT VI A TELECONFERENCE

Robert Bundy, At t or ney, Anchor age; Bar bar a Bri nk

Anchor age; Bill oerl vy, Executive Di rector, Al aska
| nnocence Project, Anchorage; Jeffrey Mttman, Executive
Director, Anerican Cvil Liberties Union-Al aska.

SUMVARY

House Fi nance Committee

03/31/10 1:44 P. M



HB 316 POST- CONVI CTI ON DNA TESTI NG EVI DENCE

HB 316 was HEARD and HELD in Committee for
further consideration.

#hb316
HOUSE BILL NO. 316

"An Act relating to post-conviction DNA testing, to
the preservation of certain evidence, and to the DNA
identification registration system relating to post-

convi ction relief pr ocedur es; relating to
representation by the public defender; anending Rule
35.1, Alaska Rules of Cri m nal Pr ocedur e; and

providing for an effective date."

1:45: 21 PM RECESSED
1:46: 27 PM RECONVENED

Vi ce-Chair Thomas invited public testinony.

QUI NLAN  STEI NER, DI RECTCR, PUBLI C DEFENDER  AGENCY
DEPARTMENT COF ADM NI STRATIQN, spoke to agency concerns
regarding HB 316. He listed itenms he thought were
vulnerable to interpretation and which could have a | arger
i npact on the agency. The first concern was on page 9, line
5, a subsection of the bill requiring the petitioner to
establish that the evidence had been obtained in the
prosecution or investigation. He believed the section could
be interpreted as neaning the investigation of the
particul ar case; there are cases where evidence sought to
be tested could be obtained from another investigation or
froma third-party suspect.

Representative Gara believed that each item represented
sonmet hing that soneone had to give approval for in order to
get DNA testing. He queried possible circunstances under
which an innocent person would not be able to get DNA
testing under the provision. M. Steiner replied that the
section (containing "the evidence sought to be tested was
obtained as part of an investigation or prosecution
described in subsection (1)") could potentially be
interpreted to nean that the evidence sought to be tested
had to be obtained in the particular investigation for
which the person was convicted. He maintained that there
are circunstances in which evidence obtained in other
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prosecutions mght establish someone's innocence; a person
could be barred from obtaining it under a strict
interpretation of the |anguage. He continued that it 1is
possi bl e that the |anguage could be interpreted as applying
to anything, because later in the statute, the judge has
authority to order testing from third-party suspects. For
exanpl e, another prosecution could occur later in tinme that
has the sane nodus operandi as the crinme for which the
person was convicted; that mght bring in the rel evance of
t he other person and the other case.

Representative Gara asked for an exanple of evidence that
could be found in a different investigation that m ght
prove a person's innocence. M. Steiner described a
possi ble scenario with evidence connected to DNA sanples
(such as cigarette butts) in the original prosecution that
was not tested for reasons of relevance; a third person
could becone a suspect in the original case, but there
mght not be a DNA sanple from that person or from the
other crinme. Evidence would need to be obtained and tested
from the other case and person to establish the innocence
of the original case being petitioned for.

Representative Gara asked how the problem could be
corrected in the legislation. M. Steiner opined that the
section could be deleted wthout danmaging the bill, or
sonmething could be added to the effect that the evidence
sought to be tested would be relevant to the prosecution
described in Section 1.

1:51:10 PM

M. Steiner addressed the agency's second concern: Page 9,
lines 20 and 23 have a requirenent of identifying a theory
of defense that is not inconsistent with one presented at
trial and also where identity was a contested issue at
trial. He stated that the inpact of the provision to the
agency would involve the attorney's discretionary decisions
with regard to what defense to select. He believed it was
possible to have a situation in which self defense was
selected rather than identity even though a client clained
they were not present. The decision would be considered a
reasonable one by the attorney, and one for which the
client would have no authority to insist upon; the person's
opportunity to claim innocence would be foreclosed through
no fault of their own. The attorney would then be placed in
an ethical dilenma about whether to elect an identity
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defense according to the client's wishes or to go with a
viable defense at trial in favor of protecting a |later
post-conviction relief application. He was not sure how the
i ssue would resolve at trial, but the attorney would be put
into a dilemma that does not exist currently in statute.

Representative Gara summarized that an attorney, according
to line 20, could proceed with a defense that turned out
not to be accurate because of DNA evidence showing a
person's innocence, but the evidence could not be used
because of the defense chosen. He did not understand the
concern regarding line 23. M. Steiner responded that |ine
23 says that the applicant was convicted after trial and
the identity of the perpetrator was disputed. An attorney
m ght run self defense and never dispute identity, even
though it could potentially be contested. He pointed out
that it was sonmewhat inconsistent to claimself-defense and
also claimnot to be there; many attorneys do not want to
run conflicting defenses at the sane tine.

M. Steiner added as a technical matter that the beginning
of the sentence on line 23 had deleted the word "if" from a
prior section. He stated that the word "if" is necessary to
ensure that relief could be obtained following a guilty or
no contest plea. He Dbelieved the error was sinply a
drafting error.

M. Steiner turned to the agency's third concern, related
to page 9, line 25; the standard by which the court would
concl ude whether or not the evidence would be helpful. He
opined that it should be interpreted as if the evidence
(the testing) were favorable, then it would support a
theory of defense described in Section 8 that could
establish innocence. He believed the |anguage could be

interpreted as saying that there s a reasonable
probability of a favorable result; this could substantially
increase litigations of post-conviction relief to no

productive end. The cases involved are typically strong
circunstantially, which is why the case is there in the
first place. He noted that a correct reading, however,
woul d have the potential to be anbiguous. He suggested a
statenent of legislative intent. He offered to work on
| anguage that could correct the situation w thout changing
t he substance of the section.

1: 55: 51 PM
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M. Steiner infornmed the commttee that the fourth agency
concern about potential interpretation of the statute was
on page 9, line 1, related to admssions of qguilt in
of ficial proceedings. He argued that it was possible for an
i nnocent individual to admt guilt. He referred to studies
related to false confessions; the |anguage woul d foreclose
the possibility of relief under those circunstances.

M. Steiner concluded with the agency's final concern,
found on page 9, line 15, regarding the |evel of the chain
of custody. The |anguage could be interpreted as requiring
an absolutely secure chain of custody as a prerequisite.
Typically, chain of custody goes to the weight of evidence;
with a sonmewhat conprom sed chain of custody, a judge m ght
be able to sort out whether it was so conprom sed that the
evidence was mmde irrelevant. The |anguage could be
interpreted in a manner t hat could elimnate the
possibility of relief.

Representative Gara asked for M. Steiner's recommendation
for addressing contaminated or altered DNA evidence. M.
Steiner suggested that one fix could be to delete the
| anguage; the concept could be could be subsuned in line
25, subsection (10) related to supporting an established
defense. The requirenent would not be established wth
evi dence that was conprom sed to the point of irrelevance.
He did not have |anguage ready for the adjustnment, but
offered to think about how to separate the item from
Section 10 and still achieve the same effect of ensuring
the veracity of the evidence.

Representative Gara questioned |eaving the substance of the
subsection and cutting out the mddle part. He suggested
the | anguage: "the evidence has been  substituted,
contam nated, or altered in any manner nmaterial to the
proposed DNA testing." M. Steiner replied that he would
have to think about it.

M. Steiner pointed to a mnor technical correction needed
on page 4, line 11, related to required notice before the
destruction of evidence. He detailed that there could be a
series of lawers involved in a case, and that the tria
attorney could be the |east appropriate person to give
notice to. The |anguage could be interpreted as just
requiring notice to the one attorney. He suggesting mnaking
the |anguage plural to include any attorneys involved in
the case. The defendant would be ensured of being provided
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notice before destruction of the evidence, so that the nost
recent person involved in the case woul d have access.

2:00: 23 PM

ROBERT BUNDY, ATTORNEY, ANCHORAGE (via teleconference),
spoke to concerns regarding the legislation. He reported
that he had been one of the attorneys of record for WIIliam
Gsborne in a case brought before the U S. Suprene Court the
previ ous year. He had experience with and interest in the
topic that he thought could be helpful to the commttee. He
noted that he had practiced law for 38 years in Al aska and
that he had been a prosecutor for about half that tine.

M. Bundy pointed out that sonetimes things go wong for
various reasons. He thought the bill intended to serve
justice through preventing unusual occurrences, but that it
had procedural problens that could nake it nmuch nore
difficult for someone who has been wongfully convicted to
denonstrate that fact. He stressed that the bill could make
it alnost inpossible to rectify the situation.

M. Bundy opined that the three-year tineliness requirenent
contained in Section 12.73.020, subsection (8) was a
problem He believed that nost of the time the issue would
not be found out right away but years later. People who
know right away take appropriate steps. In the Gsborne
case, the technology was not available at the tinme of the
conviction; the short tandem repeat (STR) DNA testing used
is now known as the "gold standard" of DNA testing.

M. Bundy's second concern related to the issue of the
defense being inconsistent wth that presented at the
trial. He reported experience in Al askan cases in which the
def endant clainmed not to renenber what happened because of
severe intoxication or other reasons. Sonmeone still had to
deci de what defense to use. He referred to M. Steiner's
statenent about deciding self defense when the real issue
was identity. He argued that in cases where the defendant
does not renenber, the lawer mght legitimately decide
t hat self-defense was the right choi ce. Later on,
bi ol ogi cal evidence mght enmerge that could not be tested
for DNA at the time but that could prove that soneone el se
commtted the crinme. Under HB 316, the person whose |awer
clainmed self-defense could never get relief. He did not
think the | egislation intended the outcone.
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2:05:22 PM

M. Bundy opined that the procedural roadblocks being
proposed were based on the idea that people would take
advantage of the system He referred to experience with the
Gsborne case. He did not believe the issue would be people
trying to take advantage of the system He argued that
people should have a legitimte way to prove innocence
using the gold standard of STR DNA testing. He urged the
committee to |look carefully at procedural roadblocks. He
t hought the courts could deal with the issues wthout the
procedural and tenporal roadbl ocks.

BARBARA BRI NK, ANCHORAGE (via teleconference), spoke to
concerns about HB 316. She inforned the committee that she
had previously been a public defender in Alaska and was
currently an investigator for the federal public defender.
She believed that it was essential to help people who are
factual ly innocent but wongly convicted.

Ms. Brink agreed with M. Bundy that the legislation had
hurdles that could preclude an innocent person from
obtaining DNA testing rather than helping them to prove
i nnocence. She opined that sonme of the roadblocks in the
bill would be nore likely to keep an innocent person in
jail. She noted that the state's record is not good: In the
50 years that Al aska has been a state, not one convicted
person has been able to access post-conviction DNA for
testing.

Ms. Brink stated that the first hurdle in the bill was
requiring lawers at trial to have pre-know edge about what
technol ogies m ght energe in the future. The requirenent of
the theory of defense at trial is not inconsistent wth
what is currently being asserted or that the identity of
the perpetrator was disputed at trial requires perfection

She referred to a recent Illinois study showing that in 21
percent of cases where a conviction was reversed (an
actually innocent person was convicted and then let go),
the cause was ineffective representation. She pointed out
that 90 percent of crimnal cases in Al aska are handl ed by
appointed |awers because the clients are poor. She
cormended the lawers "in the trenches" who do the work,
but argued that the resources of the system are stacked
agai nst those |lawers. An overworked attorney mght fail to
i nvestigate sone avenue, find a witness, or they m ght make
an erroneous judgnent under pressure at trial. Convictions
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have been reversed in other states after |awers were found
sleeping or were disbarred after failing to investigate

properly.
2:10: 26 PM

Ms. Brink did not want to expect anyone in the systemto be
perfect, including eyew tnesses, pol i ce, prosecutors,
judges, and juries who have to make decisions nonths and
sonetinmes years after the occurrence. She suggested
removing the tineliness hurdle, arguing that there is no
connection between tineliness and i nnocence.

Ms. Brink suggested striking the section that prohibits
i ndividuals who admt guilt. She noted that in 25 percent
of wongful convictions, the defendants confess to things
they did not do for a variety of reasons.

Ms. Brink also wanted to renove the burden of placing the
costs of procuring the evidence and doing the initial
testing from the person neking the request. She did not
think evidence gathered in an investigation belonged to one
side or the other. She believed there was no basis to show
that a person who can afford testing is nore likely to be

guil ty.

Ms. Brink voiced concerns about the preservation of
evidence requirenents; page 3, line 16 does not require
preservation when it is "inpractical." She thought the term
was too broad and vague and not appropriate for rural
Al aska. Furt her, the Ilanguage could allow for the
destruction of evidence challenged and filed in federal
district court. "Direct review' is defined in a limted way
on page 9, lines 24 to 29 and could result in no obligation
to save evi dence.

2:14:55 PM

Ms. Brink sunmarized that the whole prem se of the hurdles
and roadblocks was the assunption that there are no
i nnocent people in jail. She reported that 251 people in
the U'S. had been exonerated by DNA testing, including
people who were sentenced to death. The average sentence
served by a person who was exonerated by DNA is 13 years

by the time the process works, the actual perpetrator has
been free to <commt other crines. She remnded the
committee that 70 percent of exonerated defendants are
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nmenbers of mnority groups. In 40 percent of the exonerated
cases, the perpetrator was identified by DNA testing. There
have been exonerations in 34 states and Washington D.C.;
she | ooked forward to one in Al aska.

Representati ve Gara queried t he nunber of peopl e
exonerated. Ms. Brink replied 251.

Representative Gara asked for proposed |anguage to correct
the three issues she had addressed (the word "inpractical,"”
the issue of attorneys of record, and judicial review). M.
Brink answered that she would provide the conmittee with
| anguage. She noted that all of her concerns related to the
preservation part of the bill.

Vi ce-Chair Thomas asked her to send the suggestions to Co-
Chair Stoltze's office. Ms. Brink agreed to do so. (March
31, 2010 letter, copy on file.)

Representative Gara queried the size of her case-loads as
public defender. M. Brink responded that when she was a
public defender, Al aska exceeded the National Legal A d and
Def ender Associ ati on case-load standards in every category,
even though the standards were high (an attorney was not
supposed to handl e nore than 150 fel ony cases per year).

2:18:42 PM

Bl LL OBERLY, EXECUTIVE DI RECTOR, ALASKA | NNOCENCE PRQJECT,
ANCHORACGE (via teleconference), testified that there were
three areas of great concern to his organization. He
t hought a nunber of the issues could be addressed by the
task force that would be forned by the legislation. He
underlined the inportance of dealing wth the issues sooner
rather than | ater.

M. Cberly reported the first concern with the tineliness
requi renent, which he called "nonsensical." He stressed
that an innocent person will bring a claim as soon as they
have the information and can prepare. He underlined that
DNA evidence is still reliable as tinme goes by, but that
preparing the cases takes a lot of tine.

M. Oberly continued that the second major concern of the
Al aska I nnocence Project was the section discussing the
adm ssion or confession of qguilt as a basis of conviction
in official proceedings. The issue was clarified somewhat
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in the House Judiciary Commttee, but he felt false
confessions were still not addressed. H's organization
wanted the section deleted entirely; if not, there should
be clarification that false confessions are not included in
the restriction. He believed the practical effect would be
to prevent people from bringing <clains rather than
bal anci ng cl ai s.

2:22: 55 PM

M. Cberly turned to the organization's third ngjor
concern. He referred to a March 25, 2010 nenbp sent to the
co-chair's office from the Al aska Innocence Project (copy
on file). He directed attention to page 9, lines 25 to 30
of HB 316. He disagreed with M. Steiner's testinony that
t he | anguage could be interpreted in a way that worked. He
believed the |anguage would put a judge in the untenable
position of trying to guess the outcone. He referred to
| anguage that he had sent that was taken from other states
with better |anguage. The concept was that a judge nmaking a
determ nation would assunme that the results would be
favorable to the claimant (the standards set in the
statute, such as a reasonable probability that they would
not have been prosecuted or convicted). The |anguage would
be clearer and has been shown in other states to be a
wor kabl e st andar d.

M. Cberly concluded that both nationally and locally there
was not a threat of many cases if the right is given to
sone people to show innocence through the use of DNA
testing. None of the states wth the statute have
experienced a "floodgate opening" of cases. He agreed with
M. Bundy that the flood woul d have happened in Al aska when
the federal court ruled that everyone has a constitutiona

right to have their DNA tested; that did not happen.

Representative Gara referenced the |anguage on page 9,
lines 25 through 30, and queried |anguage used by other
states. M. Oberly referred to |anguage he had sent from
the Kentucky statute. He had gone through every post-
conviction DNA testing statute in the country; 18 states
listed have |anguage taking out lines 25 through 31 (page
9) and lines 1 and 2 (page 10) and replacing it wth:
"claimant nust show a reasonable probability exists that
the petitioner would not have been prosecuted or convicted
if exculpatory results had been obtained through DNA
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testing." He believed the |anguage had been working in the
states |isted.

2:28:01 PM

Representati ve Gara encouraged resol ution of the | anguage.

JEFFREY M TTMAN, EXECUTI VE DI RECTOR, AVERI CAN ClVIL
LI BERTI ES UNI ON- ALASKA (via teleconference), testified that
he agreed with comments by M. Ooerly of the Al aska
| nnocence Project. He stated that for constitutiona
reasons, it is inmportant that defendants have the right to
appropriately defend thenselves. The concerns of ACLU
Al aska are also that there are inproper obstacles in the
bill as currently drafted; they did not believe costs for
retrieval of sanples, inproper presunptions of tineliness,
and issues as to whether or not tactical decisions were
made at trial should be obstacles to an individual being
able to prove innocence.

M. Mttman spoke in support of including the Al aska
| nnocence Project on the task force that would be formed by
t he | egislation.

ANNE CARPENETI, ASSI STANT ATTORNEY GENERAL, LEGAL SERVI CES
SECTION, CRIM NAL DIVISION DEPARTMENT OF LAW suggested
| ooking at the big picture. She informed the commttee that
DNA testing is a new procedure used for the purpose of
establishing identity. She stated that wanted to use HB 316
to bal ance allow ng an innocent person bringing a claimfor
post-conviction DNA testing against a person who is not
innocent bringing a cause of action because there is
nothing left to do in their case. She assured the conmttee
that guilty people would make clains for DNA testing.

Ms. Carpeneti noted that the departnment had worked with the
Public Defender O fice, the Ofice of Public Advocacy, and
the Alaska |Innocence Project, and had made  nany
conpr om ses.

2:33: 09 PM

Ms. Carpeneti addressed the issue of tineliness. She
reported that HB 316 did not have a statute of limtations,
which is a date beyond which a claim cannot be nade. She
described tineliness as a presunption to encourage people
to bring a claimas early as possible. She did not think an
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i nnocent person should spend any tine in jail if they can
bring an application for post-conviction testing. She
stressed that a person bringing an application would not
get an automatic release from jail if the testing was
awarded. The renedy may be a new trial; the victim would
have to go through the trial again, and the whole crimna
justice system would not work as well because of the
passage of tinme. She defended the standard of expecting an
early claim and pointed out that for any good reason, the
bill would allow the claim to be brought after the three-
year period. She acknow edged that the bar was |ow, but
argued that there was good reason.

Representative Gara asserted that there would not
automatically be a trial. There would only be a trial if
the DNA evidence requested showed what was clained. M.
Carpeneti agreed. She enphasized the need to get the
evi dence and make application as soon as possible, so that
what ever renedy was decided (including inmediate release)
could be applied. She underlined that the provision was
just a presunption that could be overcone for any good
reason.

Representative Gara argued that a standard requiring good
cause for not bringing the request earlier could go against
i nnocent people. He questioned why sonmeone could be denied
for waiting. Ms. Carpeneti replied that other people would
be affected by the claim She stressed that guilty people
would bring clains; the idea was to bring a claim as soon
as the person knows about it. The person in the scenario
descri bed woul d have good cause.

2:38: 16 PM

Ms. Carpeneti addressed concerns regarding the concession
of guilt. She noted that the House Judiciary Conmttee had
specified that the entry of a plea of guilty or no contest
at the trial level should not be considered an adm ssion or
concession of guilt. The bill would provide that a person
admtting or conceding qguilt in an official proceeding
would be barred from bringing the application for DNA
testing. She stressed that the provision did not apply to
confessions to police or interrogators or to a plea, but to
adm ssions nmade in official proceedings, defined by statute
as proceedings in front of the legislature or a court. She
suggested tightening the |anguage by stipul ating adm ssions
or confessions made under oath at an official proceeding.
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She believed that at a certain point, people have to be
made responsible for things they say in official
proceedi ngs. She believed M. Osborne had conceded guilt to
t he parole board; she opined that allowing a person in that
situation to proceed with application would nmake a nockery
of the whol e parole system

Representative Kelly queried the cost to a guilty person
maki ng the request and abusing the system M. Carpeneti
replied that the bill would require an applicant to file an
affidavit statenent under oath that he or she is innocent
of the convicted crine.

Representative Kelly asked whether the state would have to
pay for the proceedings. M. Carpeneti responded that nost
people in the circunstance described would be represented
by the Public Defender Agency; the vast mgjority wll be
public lawers. The bill provides that a person who can
afford to pay for gathering the evidence would pay for
that, but the costs are generally negligible.

Representative Kelly expressed concerns.

2:43: 05 PM

Representative Gara agreed that it should not be free for
soneone to abuse the system but he did not want to prevent
i nnocent people from getting evidence because of that. He
suggest ed penal i zi ng peopl e who fal sely file an
application; the problem is that the person is probably
already in jail for life. M. Carpeneti agreed; a perjury
prosecution for someone in prison for life would not be
di scour agi ng.

Ms. Carpeneti referred to the test or standards found on
page 9, lines 25 through 30. She reported that the
standards were taken from federal law. In the Osborne case
argunent before the Supreme Court, the Innocence Project
conceded that the federal law is the gold standard which
states should aspire to in passing state |I|egislation
addressing post-conviction DNA testing. Oher states such
as Kentucky have different tests. She stated that the
| anguage on page 9, lines 25 through 30 neans that a
reasonabl e probability of new evidence that could establish
i nnocence woul d be consi der ed.
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V5. Car penet i differentiated between speculation that
courts do every day and M. oerly's suggestion that other
states have better laws. She maintained that determ ning
whet her a person would have been prosecuted or convicted
was al so a specul ation. She stated that the departnent had
chosen the test in HB 316 because it is a better test and
follows the federal test.

V5. Car penet i r esponded to concerns about t he
inmpracticality of the evidence retention provisions in the
bill. She stated that the provisions would represent new
responsibility for workers in Alaska, including taking
sanpl es out of big pieces of evidence. She asserted that a
smal |l police departnent does not have space to adequately
save a car, for exanple. Smaller conmunities would need to
adopt witten procedures in order to correctly preserve
sanpl es of evidence.

2:48: 55 PM

Representative Fairclough asked whether there could be an
alternative approach related to property being taken away
from a person when doing so would create hardship. M.
Car penet i referred to | egi sl ation requiring police
departnments to notify parties about property they are
hol ding at the request of the owners of the property. She
thought it nade sense to give police departnents sone
ability to apply to the parties involved. She added that
the provision requires personal notification, not just a
letter, and allows the return of the evidence if it cannot
be stored.

Ms. Carpeneti agreed with M. Steiner that the bill should
say "attorneys" rather than "attorney" so that all the
attorneys that represented a person would be notified.

Representative Fairclough relayed a story about a person
who had property in the form of a vehicle taken away as
evidence for a very long time. The person had to buy
anot her vehicle that they could not afford. She wanted
hardship to be consi der ed.

Ms. Carpeneti addressed comrents about tactical decisions,
stating that the bill originally provided that a person
could not obtain an order for post-conviction DNA testing
if an attorney had nade a tactical decision not to test;
t he House Judiciary Conmttee had renoved the requirenent.
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Ms. Carpeneti agreed that |awers are not perfect, but
asserted that there were other neans of post-conviction
relief available for a claim of ineffective counsel. She
pointed out that Alaska's laws allow attorneys at public
expense to present an ineffective defense claim

Representative Kelly asked whether the neasure would be
t enporary.

2:53: 19 PM

RI CHARD  SVOBODNY, DEPUTY  ATTORNEY  GENERAL, CRI M NAL
DI VISIQN, DEPARTMENT OF LAW responded that he had hoped
with the bill to get to a point where either the state or
the defense would routinely ask for DNA testing before
trial. He thought that renoving the tactical decision issue
woul d weaken the position because there would be no
incentive; there is an incentive for not asking for the
testing. He did not know the tineline; the faster and
sooner DNA can be done, the sooner one side or the other
woul d ask before trial. He could not speculate how |ong
t hat woul d t ake.

Representative Kelly referred to previous discussion
regarding a goal. He asked whether all questions had been
considered and the departnment was holding the course. M.
Carpeneti provided the exanple of tineliness. The origina
bill had two provisions regarding tineliness; it would have
been presunmed tinmely if brought within three years, except
if the applicant was inconpetent at a certain stage of the
proceedi ngs, or for good cause. She noted that M. Cberly
had objected to the inconpetence and the order because
having the good cause follow ng conpetence inferred too
high a bar. The department took the provision out and said
instead that any good cause could satisfy the presunption
that the request is untinely after three years.

Representative Kelly asked whether the departnent had
conprom sed where it wished to and was satisfied with the
bill. M. Carpeneti responded that she and M. Svobodny had
agreed [wth M. Steiner] that page 9, lines 5 through 6
(regardi ng evidence sought being part of an investigation
or prosecution) could be elimnated because the provision
was covered in the chain of custody. They also agreed that
all attorneys that represented a person should be notified
(page 4, line 11). They also agreed that page 9, line 23
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should read "if the applicant was convicted after a tria
the identity of the perpetrator was disputed.™

Ms. Carpeneti stated that aside fromthe issues |isted, the
departnment thought the bill was fair.

2:58:22 PM

Vi ce-Chair Thonmas |led a discussion clarifying the |ocations
of the recommended changes in the | egislation.

Representative Doogan asked what percentage of cases
i nvol ved DNA that coul d be tested.

ORIN DYM  MANAGER, FORENSIC LABCRATORY, ALASKA CRIME
LABORATORY, DEPARTMENT OF PUBLIC SAFETY, responded that
probably every case has biological evidence, although it
may not be detected or the information obtained useful.

3:03:12 PM

Represent ati ve Doogan asked what percentage of cases would
have evidence that was inportant to the case and would be
affected by HB 316. M. Svobodny responded that given the
the nost I|iberal application of the |egislation, every
possi ble piece of evidence could apply; any DNA tested
could result in establishing innocence.

M. Svobodny recalled that the Innocence Project has said
t hat 250 people have been exonerated in the past 20 years
t hroughout the country.

Representative Doogan wanted to know the costs of the
| egislation for the bill as it stood before the changes and
the bill after the proposed changes. M. Svobodny answered
that he could not give a nunber, but he could say that 46
states and the federal governnment have gone through the
same process; every legislature has opted for a bal ance.
For exanple: One state only allows post-conviction DNA
testing in capital (death penalty homi cide) cases and the

federal governnent (or California) limts the testing to
felonies where the person is incarcerated in another
jurisdiction or still under the supervision of the courts

by bei ng on probation.

M. Svobodny continued that currently, since Al aska does
not have statutes on the matter, the state is open [to
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claims] on cases ranging from m nor consuming to hom cides.
The bill would reduce the universe affected down to crines
agai nst people. He reported that he had had a case of m nor
consuning where the jury wanted to know where the DNA was
from the beer cans the kid had used. He enphasized that
without |egislation, the range of <cases could be very
br oad.

Representative Doogan summarized that currently the state
has a large universe of cases that the issue could apply to
and that the departnment was trying to limt the universe by
stipulating the kinds of cases post-conviction DNA testing
would apply to, how long [after conviction] application
could be nmade, and who would pay. He stated concerns. He
t hought the problem was that sone of the procedural matters
proposed in the bill would restrict people who mght be
i nnocence from proving the fact. He asked how to prevent
restrictions from penalizing i nnocent people.

3:08: 22 PM

M. Svobodny replied that currently the state does not have
a procedural process that the |egislature has reviewed for
the courts. In one respect, to do nothing would be to keep
the system wide open. He agreed that Ilisting procedural
requi renents could restrict the ability of people to apply,
but he thought the proposal in HB 316 represented a fair
bal ance. He enphasized that legislators create perineters
in every piece of |egislation.

Represent ati ve Doogan argued that there were few tests that
provided scientifically accurate results |like DNA testing.
He did not think the state should put barriers in the way
of such tests. He believed nmuch of the testinony on the
| egislation was related to ways to wite the law to prevent
barriers. He expressed frustration.

M. Svobodny pointed out that prosecutors want to do their
job and convict guilty people of <crines, not innocent
people. He believed convicting innocent people of crine

resulted in three tragedies: first, to the person
convi cted; second, to the victim and third, to society, as
the guilty person would still be at large. He agreed that

the departnent was suggesting that procedures be put in
place to nake the system work in balance. He argued the
system would not work if anyone who asked could get post-
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conviction DNA testing for any crinme, including drunk
drivi ng.

M. Svobodny stressed that context is everything in a DNA
case; the fact that there was a nurder in a room and a
person's DNA was found in the sanme room does not nean the
person was the mnurderer.

3:12: 34 PM

Representative Gara believed the nost inportant part of the
bill was on page 9, line 10, regarding having to show that
the DNA evidence is meaningful and could prove innocence;
the problem was roughly 15 other roadblocks to go through
before getting the right to do that. He wanted |anguage
that worked to show innocence wthout a person going
through all the "hoops." He was offended by tal k about the
victim he did not believe any victim wanted innocent
people in jail.

Ms. Carpeneti responded that many of the hoops were
procedural, such as filing papers. She thought it did make
sense to require a person to file an affidavit stating
their innocence. She argued that a person in the situation
had had many opportunities while going through the process
of the trial, and appeal, and beyond. She naintained that
there are many protections in Alaska law to make sure a
person is convicted of the right crime. She asked why
soci ety should spend resources if a person was not wlling
to swear that they were innocent. She detailed that
paragraph 4 was renoved, and paragraph 5 was changed by the
House Judiciary Conmittee, so there were not a lot of
standards. She defended the other standards as reasonabl e.

3:17:35 PM

Representative Gara stated that he would work on anmendnents
because he felt sone of the standards were unreasonabl e.
For exanple (page 9), he protested the need for an
appropriate chain of custody for evidence that was valid
and had not been altered or contam nated. M. Carpeneti
responded that a chain of custody evidence requirenent is
necessary because evidence unconnected to the crime could
be brought in. She thought the word "ensure" could be
changed to "show' to nmke it less difficult, but she
stressed that there had to be sone way to denonstrate that
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evidence canme from the crime and was preserved in a way
that made it rel evant.

Representative Gara disagreed. New DNA evidence could show
up that could prove innocence, but could be nade irrel evant
by a bad chain of evidence; the evidence itself would still
be good. Ms. Carpeneti responded that there would be chain
of custody if there were testinony show ng how the evidence
was obt ai ned.

Representative Gara asked whether there was a way to wite
the "reasonable probability" section (page 9, Iline 25)
better. M. Carpeneti responded that she would think about
it.

HB 316 was HEARD and HELD in Commttee for further
consi derati on.

3:21: 06 PM

#
ADJ OURNVENT

The neeting was adjourned at 3:21 PM
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