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HB 316 was HEARD and HELD in Conmittee for
further consideration.

9:23:10 AM

#hb316
HOUSE BILL NO. 316

"An Act relating to post-conviction DNA testing, to
the preservation of certain evidence, and to the DNA
identification registration system relating to post-

convi ction relief pr ocedur es; relating to
representation by the public defender; amending Rule
35.1, Al aska Rules of Crim nal Pr ocedur e; and

providing for an effective date."

9:23:24 AM

DAN SULLI VAN, COW SSI ONER, DEPARTMENT OF LAW presented the
overview of the bill. The bill included four main el enents:
new standards for the preservation of evidence by all state
| aw enforcenent agenci es, new procedures for post -
convi ction DNA testing, amendnent s to t he DNA

identification registration system to conply with federa
procedures, and the creation of a task force to adopt
standards for evidence preservation. He remarked that the
bill fits into the broader context of reducing sexual
assault and donestic violence in the state. The governor
had a 10 year plan to help address and pose no harm to any
citizen. This plan had five key strategic objectives: to
break the cycle of abuse using a conprehensive public
education and prevention canpaign, to pronote a culture of
respect and awareness; to deter, segregate, and treat
offenders so they pose no risk of harm to wonmen and
children; to establish a |law enforcenent presence in every
community that desires one; to increase victim services, soO
nore have a safe sanctuary; and to coordinate and
streaniine efforts anong all stakeholders to effectively
conbat vi ol ence agai nst wonen and children. He believed the
governor's plan, though inperfect, was a good foundation
with many different perspectives. He spoke of |eaders on
this i ssue, specifically Representati ve Joul e and
Representative Fairclough who worked hard to nake
i mprovenents to this plan. He believed the |legislative plan
was  wor ki ng. The legislature was already addressing
i nprovenents to the governor's plan, and felt confident
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that the broader strategy of tackling donestic violence and
sexual assault was poised to be stronger. He also renarked
that he had presented this plan to senior officials in
Washington at the Departnment of Justice, including the
attorney general and the Vice President of the United
States. The presentation in Washington was a part of the
plan to raise awareness of this cultural issue. The Vice
President gave a personal conmtnent to help Al aska address
this challenge. On WMarch 31, 2010 marches all over the
state would focus on the issue of violence against wonen
and chil dren.

9:30: 01 AM

He comented that there were a nunber of bills regarding
the governor's plan: one pertained to sexual assault and
donmestic violence issues; one pertained to bail reform and
HB 316, which pertained to post-conviction DNA testing. He
post-conviction DNA testing issues were critical conponents
to the broader conprehensive strategy. He nmaintained that
these were grass-roots bills, in that they were devel oped
from looking at ways to nmke Alaskans safer. Prosecutors
shoul d be given the tools to put offenders behind bars, and
al so be sure they have prosecuted the right offender. The
state of Alaska won a US Suprenme Court case: the Osborne
case. This case was argued by the Al aska DO.L, and they
reversed the ninth circuit. The Suprenme Court agreed that
post conviction issues are better left to the states
instead of the federal courts. The bill would set out
procedures and standards on how a convicted felon can apply
for DNA testing. It would also set up procedures for the
preservation of DNA evidence, which would help the cold
case unit <crack nmore cases. Wile it is known that
crimnals and crine should be dealt with seriously, and
victinms should be given as nuch protection from dangerous
crimnals as allowed under the law, it is also believed
that procedures should be in place to enhance the
opportunity for fair trials. He addressed the four elenents

of the bill: it set new standards for the preservation of
evidence by all |aw enforcenent agencies, evidence nust be
preserved until time of appeal or post-conviction relief

has expired, biological material nust be preserved until
the person is unconditionally discharged of the crine, and
i npl enent new procedures for post-conviction DNA testing.
The bill also had anmendnents to the DNA identification
registration system to conply wth federal procedure.
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Finally, the bill would create a task force to adopt
standards for evidence preservation.

9: 36: 38 AM

Representative Fairclough queried the inpact on the crine
I ab in Anchorage, regarding the governor's proposed plan.

9:37: 20 AM

Comm ssioner Sullivan nentioned there were four bills that
focus on finance and aspects of the crine |ab, and w thout
all four it wll [imt what is trying to be achieved. He
commented that about 50 percent of the cases that the crine
lab examnes relate to sexual assault and donestic
vi ol ence.

9:38: 30 AM

RI CHARD  SVOBODNY, DEPUTY  ATTORNEY  GENERAL, CRI M NAL
Dl VI SI ON, DEPARTMENT OF LAW added that with the passing of
this bill, he hoped that all DNA testing would occur before
a trial. He noted that the work load in the crine lab wll
i ncrease, but would presunmably take place before the trial
This may make DNA evidence retention |ess problematic. The
bill does include provisions for evidence retention, which
woul d keep the burden of evidence storage at a mninmum He
added that the task force would deal wth evidence
retention issues, for exanple: how to return property to
victins.

Representati ve Fai r cl ough wonder ed how quickly t he
collected DNA was entered into the national DNA database
(CODAS). She also queried the protocol for entering DNA
i nt o CODAS.

M. Svobodny explained that he believes it took about three
or four days for DNA to enter CODAS, but remarked that the
Al aska Departnment of Public Safety (DPS) could give a nore
accurate answer. He continued that the DNA goes directly
into CODAS when there is no suspect, in order to conpare
DNA to other cases and felons. He stated that there are
several different databases that are used to determne a
possi bl e subject. He specified that there is no wait unti
soneone is convicted, in order for their DNA to get entered
into the system He furthered that there was a portion of
the bill that would require renmoval of DNA from the
dat abase, if that person had been exonerat ed.
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9:42: 25 AM

ANNE CARPENETI, ASSI STANT ATTORNEY GENERAL, LEGAL SERVI CES
SECTI ON- JUNEAU, CRIM NAL DiVISION, DEPARTMENT OF LAW
mentioned that the drafters of the bill were two |awers
fromthe Ofice of Special Prosecutions and Appeals (OSPA)
who represented Alaska in the Osborne case at the Suprene
Court.

Ms. Carpeneti explained that the bill was divided into two
maj or parts: evidence retention, and post-conviction DNA

testing. The bill specified tw different types of
evi dence: physical and biological. The bill would require
state |l aw enforcenent agencies to retain physical evidence
for the wentire |litigation period in cases involving
hom ci des, first degree sexual assault, and first degree
sexual abuse. It would recognize that |aw enforcenent

agencies are different sizes, remarking that a rural police
departnment mght have |ess storage capacity than a |arge
urban center. The bill required that each |aw enforcenent
agency establish witten protocols and standards for how
cuttings and sanples would be taken from bul ki er pieces of
physi cal evidence. She continued that biological evidence
is defined as the contents of a rape kit: human bodily
material; slides and swabs from the human bodily materi al

and swabs or «cuttings from evidence that contained the
bi ol ogical material. The biological nmaterial nust be kept
for the period of tinme that a sex offender is required to
register for the sex offence; and for homcides, it is kept

until the person is wunconditionally released from that
crime. The bill would adopt a procedure to dispose of or
return evidence to the owner. If |aw enforcenment agencies

do not abide by the rules and procedures, there are
remedi es provided according to Suprenme Court rulings. As
| egi sl ati on has passed, the task force related to the bil
had expanded to include representatives of evidence
custodian agencies. The duty of the task force was to
recommend standards and protocols for evidence collection
st orage, organization, and return to owner.

9:49: 32 AM

Representative Gara requested a conparison between the
current evidence retention standards, and the proposed
| egi sl ati on. M . Svobodny responded that there were
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currently no state-wi de standards pertaining to evidence
retention.

Representative Gara queried the length of time evidence is
kept post-conviction. M. Carpeneti replied that the bill
woul d allow traditional physical evidence to be returned to
t he owner upon incarceration, and biol ogical evidence would
be kept for the period of time that the person is
incarcerated, fulfilled probation or parole, and the length
of time they are registered as a sex offender.

Representative Gara asked if there would be a situation
where retention of evidence is unnecessary, as to
accommodate a victims needs. M. Carpeneti replied that
the legislation would provide a procedure where the police
would ask the parties involved if they object to the
returni ng of evidence.

Representative Gara remarked that the procedures are too
rigid for the convicted persons, who are innocent, to
obtain DNA testing.

9: 53: 06 AM

Representative Fairclough asked why a Sexual Assault Nurse
Exam ner (SANE) was not a nenber of the task force. She
spoke in favor of the Alaska Native Justice Center
inclusion in the task force, because it is a good
representation of rural voices. M. Carpeneti replied that
she did not believe a SANE was ever considered. She pointed
out that they had tried to keep the task force snall
because the vision of the task force was originally based
on basic storage and retention procedures. The nenbers of
the task force are nostly people who professionally coll ect
and store evidence. Conmmi ssioner Sullivan added that the
DOL would have no objection to the addition of a SANE to
the task force. Representative Fairclough reiterated the
i nportance of a SANE on the task force.

9:55:54 AM

Co-Chair Stoltze added that the Alaska Native Justice
Center has a broader mssion than rural Al aska, although a
chunk of victimzation is in rural Al aska.

9:56: 07 AM
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Representative Austerman queried the state's current
evi dence retention standard. M. Svobodny stated that each
i ndi vidual police departnent set its own standards. He
related that one police departnment mght require all
phot ographs to be maintained, while another departnent
m ght require all specifically «clear photographs be
mai ntained. He stated that there are federal standards
regarding DNA collection, but the task force would be set
up to deal with all evidence.

Representative Austerman wondered why the bill states that
each police departnent would develop their own standards,
when the intent is to create a state standard. M. Svobodny
responded that the |ocal police departnents have limts to
what they can do. The bill would not establish state
standards. He reiterated that there are broad differences
bet ween departnents across the state, but the task force
woul d i npose a requi r enent on muni ci palities to
specifically retain biological evidence.

9:59:41 AM

Representative Austerman wondered if the task force would
present their findings to the governor, and if so, would
DOL wite a new bill wth their standards witten in
statute. M. Svobodny replied that the task force may or
may not present their findings to the governor. He
furthered that if the task force was unsuccessful
standards nay need to be witten in statute.

10: 00: 37 AM

Ms. Carpeneti continued with post-conviction DNA testing
standards. She believed that the standards outlined in the
bill would be short-lived, in the hopes that DNA testing
woul d occur for all cases where DNA evidence was avail able
and relevant. She remarked that sophisticated DNA testing
already existed in Alaska. In cases where DNA testing did
not occur, the bill attenpts to attain a bal ance. The two
sides of the balance address helping those who were
wrongl y-convicted and discourage those who were justly
convicted to <challenge a fair conviction. The bil

specified findings that a court nust nake before the judge
can order post-conviction DNA testing: 1) The applicant
nmust be convicted of a felony for a crine against a person
under Al aska law, 2) The applicant nust submt an affidavit
swearing that he/she is innocent of the crinme they were
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convicted of, and any |esser included offenses, attenpts

or aiding/abetting; 3) The applicant nmust not have conceded
or admtted guilt in an official preceding. She remarked
that a guilty or nolo contendere plea at the trial |eve

shoul d not be considered concession or adm ssion of guilt;
4) The applicant nust submt an affidavit describing
previous efforts to obtain DNA testing; 5) The evidence
must be obtained as part of an investigation and
prosecution, and subject to a chain of custody to ensure
its reliability; 6) The applicant nust seek reasonable
testing which is consistent with forensic practices that
enploy scientifically sound nmethods; 7) The applicant nust
propose a defense theory; 8) Lastly, the bill encourages
applicants to apply as soon as the applications are made
avai | abl e.

10: 07:17 AM

Co-Chair Stoltze appreciated the section of the bill that
woul d renove DNA from the database, if the person is found
i nnocent. He remarked that one of his constituents was very
concerned with that particular issue.

10: 07: 36 AM

Representative Foster requested an explanation of the
section of the bill regarding those that plead guilty in
prelimnary hearings. M. Carpeneti explained that the bill
provides that a person who has admtted or conceded guilt
in an official preceding, which is defined in statute, may
not be granted post-conviction DNA testing. A quilty or
nolo contendere plea at the trial level is not considered
an adm ssion or concession of quilt, for purposes of an
application for post-conviction DNA testing.

10: 09: 42 AM

Representative Gara urged the conmittee to consider the
perspective of the Al aska Innocence Project (AIP). He
pointed out that there was a nmeno in the bill packet from
the AP, and hoped the organization would be a part of
future discussions regardi ng post-conviction DNA testing.

Co-Chair Stoltze agreed with Representative Gara.
Representative Gara conmented that there are sone

circunstances when an innocent person may admt guilt, and
the bill limts that person's ability to further prove
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their innocence through post-conviction DNA testing. He
remarked that in parole hearings, convicts are often asked
if they concede to guilt. Mny tinmes the convict wll
concede, in order to be granted parole early. M. Carpeneti
agreed that Representative Gara's concerns are valid, but
furthered that people need to be held accountable for what
t hey say under oath.

10:13:13 AM

BILL OBERLY, EXECUTIVE DI RECTOR, ALASKA | NNOCENCE PRQIECT
(via teleconference), testified that the current |anguage
of the bill restricts access to post-conviction DNA
testing. He pointed out that there is a zero fiscal note
attached, because DCOL did not anticipate many cases. He
suggested significant changes to the bill, specifically the
removal of the tine restriction in the application process.
He assured the commttee that no innocent person would wait
to make a request for testing. Wth the difficulty in
identifying cases and |ocating evidence, the practical

ef f ect of the time I|imtation could prohibit nost
applications. The AIP was concerned about restriction in
testing, if the person admtted gquilt in an official
preceding. There should be no restriction on innocent
claims due to an admission of guilt, if it could be proved

that their innocent. He added that requiring soneone to pay
for own DNA testing would greatly restrict the innocent. He
referred to the witten testinmony (copy on file), which
addressed a procedure that requires a judge to guess an
outcone of DNA testing before ordering it. The conbined
effects of the current restrictions in the bill would
burden rural comrunities. He urged the commttee to renove
the restrictive language in the bill.

10:19: 25 AM

Representative Gara wondered if M. Oberly prefered the
current Senate version of the bill, Dbecause it does not
contain as nuch restrictive language. M. Overly stated
that SB110 specifically dealt with evidence preservation,
and does not deal with post-conviction DNA testing.

10: 22: 07 AM

Representative Gara queried the standards judges use in
order to grant DNA testing. M. Oberly explained the
standard in Alaska requires the judge to guess what DNA
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testing would show before ordering the test. Mst states
woul d allow for a test only if the evidence still exists.

Representative Gara requested exact |anguage that other
states wuse regarding that issue of judges ordering DNA
testing. M. Cberly agreed to provide that information.

10: 25: 33 AM

DENI SE MORRI S, ALASKA NATIVE JUSTICE CENTER (via
tel econference), expressed concern about the section of the
bill restricting DNA testing because of an adm ssion of
guilt. She renmarked that there may be a large nunber of
i nnocent individuals anong the native community, who nmay
have admtted guilt. This would prevent them from applying
for post-conviction DNA testing. She reconmended that
section of the bill be renoved. She also suggested a
representative fromAIP join the task force.

Co-Chair Stoltze stated that he understood the sensitivity
of the issues in the bill, and apol ogi zed that sone people
woul d not get the chance to testify during the neeting.

HB 316 was HEARD and HELD in Commttee for further
consi derati on.

#

ADJ QURNIVENT

The neeting was adjourned at 10:29 AM
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