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SUMVARY

HB 298 SEX OFFENSES; OFFENDER REAQ S.; SENTENCI NG
HIR 48 was REPORTED out of Conmittee with a "do
pass" reconmendation and with attached new fisca
note by the Legislative Affairs Agency.

HIR 48 CRI ME VI CTI M5 FUND PRESERVATI ON ACT

HIR 48 was HEARD and HELD in Commttee for
further consideration.

#hj r 48
HOUSE JO NT RESOLUTI ON NO. 48

Uging the United States Congress to pass the Crine
Victinms Fund Preservation Act.

1: 37:56 PM

HANNA  MCCARTY, STAFF, REPRESENTATI VE BETH KERTULLA,
SPONSOR, explained that for nore than twenty years, the
Victime of Crime Act (VOCA) fund has provided grants to
state victim assistance prograns to fund services to nore
than four mllion victinmse of all types of crines. She
rel ayed that no one chooses to be a victim of crinme, but
when a crinme does occur, victins deserve to be treated with
dignity and respect. For victims, fairness includes
restoring health, safety, and well-being. Wthout the VOCA
funding and the direct services it supports, crime victins
go w thout advocacy, nedical and nental health, and |egal
servi ces.

Ms. MCarty asked for support in efforts to raise the cap
on the fund in order to ensure that VOCA assistance grants
continue to support vital services.

SAMANTHA ENGLI SHCE, FI RST ALASKANS | NSTI TUTE FELLOW OFFI CE
OF REPRESENTATIVE BETH KERTULLA, SPONSOR, informed the
conmttee that the Victins of Crinme Act of 1984 created the
VOCA fund as a protected and dedicated source of funding
for crime victinms’ prograns. The fund is not financed by
t axpayer revenue but by a collection of fines, forfeitures,
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and other penalties paid by federal crimnal offenders.
Each year VOCA dollars are distributed to states to support
two inportant types of progranms: crinme victim conpensation
progr ans, which reinburse victins for crine-rel ated
expenses; and victim assistant progranms, which provide
victims with direct support and guidance in the aftermath
of crinme. The fund is conprised of offender penalties and
fines, and the amount of deposits into the fund fluctuates
fromyear to year. In 2000, Congress started cappi ng annual
obligations fromthe fund, saving the anmount collected over
the cap to ensure the fund s stability.

Ms. Englishoe continued that the VOCA fund has a current
accurrul ated bal ance of nearly $3 billion. Under the VOCA
statutory fornmula for the annual distribution of funds,
state assistant grants are dependant on the size of the cap
and the anount available for those grants is whatever
remai ns after other prograns have been funded. Unless the
cap is high enough, state VOCA assistance grants are cut as
ot her VOCA-dependent costs increase and new under-the-cap
prograns and earnmarks are added. Despite unprecedented
deposits into the fund, inadequate caps led to severe
cutbacks in VOCA' s victim assistance grants from 2006 to
2008, causing a devastating inpact on prograns providing
direct services to crine victins. However, at the sanme tine
as the state victim assistant grants were cut by $87
mllion (22 percent), the fund grew nore than $700 mllion

The bal ance would have been available for direct services
if the cap m ni mum had been hi gher.

1:42:14 PM

Ms. Englishoe maintained that under the Crine Victins Fund
Preservation Act, the VOCA statute would establish m ninmum
funding levels for fiscal years 2010 through 2014, steadily
drawing down a portion of the accunulated balance. The
O fice of Managenent and Budget has projected that the fund
will have a balance of at least $1.3 billion at the end of
2014 even wth the mninmum caps. The fund would be
sust ai nabl e and woul d not need ot her revenue sources.

Ms. Englishoe cited strong state support for the Crine
Victinms Fund Preservation Act, including by the Departnent
of Health and Social Services, the Departnment of Public
Safety, Alaska Attorney GCeneral Dan Sullivan, and U S
Congressman Don Young. In addition, representatives from
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the state Violent Crinmes Conpensation Board and the Counci
on Donestic Violence and Sexual Assault were supportive.

Representative Gara voi ced support for the measure.

Co-Chair Stoltze noted the absence of testinony from
Victinms for Justice.

GERAD GODFREY, CHAIR, VIOLENT CRIMES COVWPENSATI ON BOARD
(via teleconference), spoke in support of the legislation

He referred to a letter of support for the resolution from
the board (copy on file). He wunderlined the value of
providing assistance in the recovery and rehabilitation
process to innocent victins of violent crinme. He noted the
cost benefit to society, as counseling and intervention
often serves as prevention in the next generation.

Assi stance often enpowers victins to remain or Dbecone
productive nenbers of society.

1:47: 07 PM

Co-Chair Stoltze acknow edged the work of the board. He
referred to the zero fiscal inpact note.

Co- Chair Hawker MOVED to report HIR 48 out of Conmttee
wi th individual reconmendations and the acconpanying fiscal
note. There being NO OBJECTION, it was so ordered.

HIR 48 was REPORTED out of Committee with a "do pass"”
recomrendation and with attached new fiscal note by the
Legi sl ative Affairs Agency.

#hb298
HOUSE BILL NO. 298

"An  Act relating to the crinmes of harassnent,
possession of child pornography, and distribution of
i ndecent material to a mnor; relating to suspending
i nposition of sentence and conditions of probation or
parole for certain sex offenses; relating to
aggravating factors in sentencing; relating to
registration as a sex offender or child kidnapper;
anending Rule 16, Alaska Rules of Crimnal Procedure;
and providing for an effective date.”

1: 49: 04 PM
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JOSEPH MASTERS, COWM SSI ONER, DEPARTMENT OF PUBLI C SAFETY
noted that other conponents of the initiative had been
previously presented to the commttee, primarily during the
operating budget heari ngs. O her conmponents involve
statutory changes that provide |aw enforcenent personnel
and prosecutors wth nore effective tools for dealing with
sex-rel ated offenses perpetrated in the state.

Co-Chair Stoltze pointed out that there had been comments
made to his office about conputer privacy issues.

ANNE CARPENETI, ASSI STANT ATTORNEY GENERAL, LEGAL SERVI CES
SECTI ON- JUNEAU, CRIM NAL DI VI SI ON, DEPARTMENT OF LAW
echoed that the thene of the bill was “fine tuning” already
existing law, except for sections that expand the law to
pr opose new prohi bitions.

1:52: 02 PM

Ms. Carpeneti provided a sectional overview of the bill
(copy on file).

e Sections 1 and 2 correct an error made in 2007 when
the legislature enacted AS 11.56.759, that adopted a
class A misdeneanor if a sex offender violates
specific conditions of probation or parole. One of the
requirenents of the crine is that the person has
served the entire period of incarceration inposed for
the crime. This is effective for probationers, but not
for parol ees, because a person is never on parole if
he or she has served the entire period of
incarceration. A nenber of the Parole Board brought
this issue to our attention, because the statute has
caused problens for the board in dealing wth
parol ees. These sections renove parolees from the
stat ute.

Ms. Carpeneti detailed that the first two sections are
housekeepi ng provi si ons.

e Section 3 rewites AS 11.56.840, failure to register
as a sex offender in the second degree. The proposa
is simlar to current law, but it sets out the
elenents nore clearly. The section also adopts an
affirmati ve defense that unforeseeable circunstances
outside the control of the person prevented him or her
from registering, and that the person contacted the
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Departnment of Public Safety imediately upon being
able to do so.

Ms. Carpeneti noted that the section clarifies the |anguage
to make it easier to read. In addition, it responds to a
state court decision (Mffett v. State) in connection wth
a simlar law (failure to appear). The decision was that
the state nmust prove that the defendant made a deliberate
and conscious decision not to appear; as pertains to HB
298, the decision would extrapolate to a person naking a
del i berate and conscious decision not to register as a sex
of fender. The bill would adopt an affirmative defense for
those people who are wunable to register because of
ci rcunst ances beyond their control, which does not happen
often; registration could happen by phone.

1:54: 07 PM

Representative Joule queried |anguage barriers, asking how
the state woul d make sure that people with another |anguage
besides English as their first |anguage would understand
the concept. M. Carpeneti replied that the person nust
register for the first time in person, either when rel eased
fromjail or in person at the Departnent of Public Safety
(DPS). She presunmed that responsibilities are explained at
that tinme. She did not know about adjustnents made for
| anguage; she agreed the issue was inportant.

Representative Joule stated concerns because people m ght
nod to acknowl edge being spoken to wthout fully
understanding or agreeing with what is being said. M.
Car penet i responded that the bill woul d not change
obligations related to registering, unless there has been
an emnergency.

Ms. Carpeneti agreed to check with DPS about the use of
ot her | anguages. She noved to the next section:

e Section 4 would raise a form of harassnent in the
second degree (that is, with intent to harass or annoy
anot her person, the person subjects the other person
to offensive physical contact) to harassnent in first
degree if the offensive physical contact is by the
of fender touching the other person’s genitals, anus,
or female breast. Harassnent in the first degree is a
class A msdeneanor; the second degree offense is a
class B msdeneanor. There have been prosecutions
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recently involving offensive touching that occurred so
qui ckly that the court concluded that the victim did
not have tine to convey lack of consent to the
of fender. The court reduced these charges from sexual
assault to harassnment in the second degree. This
conduct is nore serious than a class B m sdeneanor,
the bill would raise it to a class A m sdeneanor.

Ms. Carpeneti detailed that the situation related to
harassnment had just cone up recently; people have been
victimzing other people wthout tine for the victim to
communi cate lack of consent. The bill would increase the
contact to a level of offense that is nore in tune with the
conduct .

Co-Chair Stoltze asked the reasoning behind the |anguage
used on line 14. M. Carpeneti responded that the |anguage
was current |law, she did not know, but assuned that the |aw
did not want to m ss any of the substances.

1: 57: 56 PM

Ms. Carpeneti continued:

e Sections 5, 6, and 7 address a problemwth Al aska | aw
prohi biting possession of child pornography that was
raised by a recent decision of the Alaska Court of
Appeal s, Wrden v. State, 213 P.3d 144 (Al aska App.
2009). Wirden held that our current statute does not
prohibit a person from viewing child pornography on a
conputer; rather, the statute requires that the person
must al so save it on the conputer to be considered to
possess it. In response to this decision, the bill
adopts the federal approach. It prohibits possession
of child pornography, and it also prohibits a person
from knowingly accessing child pornography on a
conputer with the intent to viewit.

The bill adds to the <child pornography law the
prohibition of the depiction of part of a child under
18 years of age that by manipulation appears to be
engaged in conduct prohibited by ASD 11.41.455(a). It
al so would prohibit material that appears to include a
child under 18 years of age (often referred to as
ani me pornography) if the material is obscene.

House Fi nance Conmmittee 7 03/19/10 1:37 P. M



Ms. Carpeneti detailed that Section 5 makes changes rel ated
to the crime of distributing child pornography, nmainly
conformng to what the bill does in subsequent sections.
The change was made in the House Judiciary Committee; the
drafter suggested the |anguage because it was nore simlar
to federal law than existing state statute.

e Section 8 proposes an affirmative defense to
possession of child pornography that is simlar to
federal law. The affirmative defense would address a
situation where a person finds child pornography on
their conputer, and did not obtain it thenselves. The
defense requires that there are three or |less
depictions, and the person, wthout showing the
material to another person except |aw enforcenent,
destroys the depiction or contacts |aw enforcenent and
turns it over to them

Section 8 also adopts a definition of the “appears to
include a child” for purposes of the prohibition of
aninme child pornography that references a definition
of obscene.

Ms. Carpeneti explained that Sections 6 through 8 anmend the
crinme of possession of child pornography. One is a response
to a decision (Warton v. State) defining possession of
child por nogr aphy as not i ncl udi ng Vi ew ng child
por nography on a conputer; the position of the Departnent
of Law (DOL) is that it just as harnful to the victimif
the material is viewed on a conputer. The bill (page 4,
line 3) would anmend the statute to prohibit know ngly
accessing prohibited nmaterial on a conputer with intent to
Vi ew.

Ms. Carpeneti noted that other additions nade in the House
Judiciary Comrittee are found lines 7, 8 and 9 and
prohi bit persons from possessing material depicting a part
of a human child that has been manipulated to |ook Iike
prohi bited acts under state |law. There is sonme elenment of a
real child s body depicted.

Co-Chair Stoltze asked whether the issue addressed was
animation. M. Carpeneti replied that the section was
different; animation is addressed on Ilines 10 and 11
“Ani me porn” or “cartoon pornography” does not use a human
child in creating the images. In order for the prohibition
to be constitutional, it has to be obscene. The material
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(added in House Judiciary) appears on line 30 (page 4) to
line 7 (page 5) and is taken from |anguage from the US
Suprene Court decision that anine or cartoon porn can be
prohibited in certain circunstances.

2: 00: 57 PM

Representative Gara commented that a crimnal provision can
never be drafted perfectly; it can be under-drafted
(allowing soneone to get away wth sonething) or over-
drafted (inplicating innocent people). He stated concerns
with [|anguage that cannot be witten clear enough. He
pointed to page 4, line 7, which bans depiction of parts of
children. The purpose (on both the state and federal
| evel s) of banning the actual photographs was that people
were making noney and furthering the trade. He asked her
interpretation of “depiction.” Ms. Carpeneti responded that
she read the word as a photograph of sone part of a human
chi |l d.

Representative Gara was glad, as he did not want a debate
about what draw ngs woul d be banned. He pointed out that a
depiction by manipulation, creation, or nodification could
also be interpreted to be a drawing, a crayon drawi ng, or a
drawi ng created on a conputer that is not a photograph. M.
Car peneti responded that the departnent would be happy to
define it as limted to depictions or photographs that seem
reasonabl e. She wanted the | anguage to be clear.

Representative Gara opined that the |anguage had to be
fixed. He thought drawi ngs should also be prohibited. He
asked whi ch depictions would be nade crimnal by the bill.

2:04: 54 PM

Ms. Carpeneti replied that the depictions that would be
made crimnal were those of conduct proscribed in AS
11.41. 455(a):

A child under 18 engaged in the follow ng conduct:
sexual penetration; the Ilewd touching of another
person’s genitals, anus, or breast; the |ewd touching
by another person of a child s genitals, anus, or

br east; mast ur bat i on, bestiality, or t he | ewd
exhibition of a child s genitals; or sexual masochi sm
or sadi sm
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Representative Gara requested a tighter definition of
"depiction” so that it was clear that the subject was a
phot ograph or digital photograph.

Representative Gara directed attention to page 4, line 3.
He maintained that the point of the existing |aw was that
letting peopl e downl oad phot ogr aphs onto conput ers
encourages the original comrercial aspect of the person who
created the photograph; society has accepted this as a
crinme. He questioned what would be changed by the bill. A
person could briefly acquire the inage on the conputer and
very quickly reject it, not download, keep, sell, or
distribute it. In the scenario, a person would know ngly
access the inmage with intent to view it, but then convince
thenselves that the action 1is inappropriate. He was
concerned that a young person making the wong choice and
then the right choice would be made a cri m nal

Ms. Carpeneti replied that the issue was a question of
degree. She did not think it wuld make a difference to a
victim whether the inmage was downl oaded or sinply viewed.
She asserted that each tinme the material is viewed, the

child is re-victimnmzed. She pointed out t hat t he
legislation would require that the person know ngly
accessed the material with intent to view The bill also

has an affirmative defense included for accessing |ess than
three imges and then deleting them or <calling |aw
enforcenment. The departnment wanted people who know what
they are accessing and look at the nmaterial wthout
downl oading it to be crimnally responsible, as the child
is victimzed by the view ng.

2:08: 44 PM

Representative Joule wondered whether there was an
exenption for state personnel who have to view the materi al
to verify <content. M. Carpeneti replied that police
officers investigating the nmaterial are not subject to
crim nal prosecution.

Represent ati ve Doogan asked whether accidentally view ng an
image could result in prosecution under the proposed
provi sion. M. Carpeneti responded that it was possible but
hi ghly unlikely.

Representative Doogan did not want to change the law to
all ow prosecution for accidental viewing. He queried the
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proposed | anguage. Ms. Carpeneti responded that the bill
would nake it a crime to knowingly access the inmages
described with intent to view them knowi ng the inmages are
prohi bited under |aw. She acknow edged that it could be
just one view ng.

Representative Doogan described a possible scenario in

which a person “stunbles across sonething.” He asked
whet her the person could be prosecuted. M. Carpeneti
responded that the bill would not prohibit a person who
stunbl es across an inmage. She stated that the bill would
only prohibit people who knowingly go to the image. An
image that “pops up” does not qualify as know ngly
accessed. The bill requires the decision to go to the imge

to look at it, knowing that it is prohibited.

2:12: 42 PM

Representati ve Doogan asked how a |aw enforcenent officer
woul d judge whether the image was knowi ngly or accidently
accessed. He wanted a |egal opinion. M. Carpeneti replied
that as a prosecutor in such a case, she would |ook at all
evi dence presented by law enforcenent; if one inmge was
accessed, she would not prosecute, because she could not
prove it. She stressed that there has to be enough evidence
to convince a jury of twelve people beyond a reasonable
doubt that the person know ngly accessed the material wth
intent to view prohibited inmages.

Representative Gara echoed concerns regarding prosecutors
who would msuse the provision. He described experience
with <crimnal practice. He stated concerns wth the
| anguage “knowingly accesses on a conputer.” He was
confortable with current [aw about downloading, which he
viewed as a very intentional action. He described a
scenario in which a person opens an inmage that they did not
know was child pornography. M. Carpeneti responded that
there would have to be proof that the individual person had
the specific intent of accessing the material, which is not
an easy thing to prove. She hoped prosecutors would not
blur the line. The prosecutor has to show beyond a
reasonabl e doubt that the person intended to access the
mat eri al that they knew was prohibited by | aw.

2:16: 53 PM
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Representative Gara described a situation in which a 19-
year-old person is sent an inmage that he opens and keeps
before realizing what he has done. He asked whether the
person would have committed a crime. M. Carpeneti did not
think the situation qualified as a crine wunder the
| egislation. She stated that clicking on an imge that has
been sent is not knowi ngly accessing the inmage with intent
to view prohibited materi al

Representative Gara argued that a jury could |look at the
situation and determne that the person should have known.
Ms. Carpeneti did not think the measure would allow for
that to happen.

Co-Chair Stoltze asked whether people had been prosecuted
for possessing a single imge. M. Carpeneti responded not
t hat she was aware of.

Co-Chair Stoltze thought the issue pertained to situations
with thousands of inages. M. Carpeneti agreed that the
cases prosecuted tend to involve hundreds of inmages.

Representati ve Fai r cl ough asked t he definition of
"knowi ngly.” She pointed to the victimis rights. She
descri bed "stores” or sites for el ectronic child
por nogr aphy. She felt the only thing Ileft for [|aw
enforcenent was a link to the sites. She wanted a way to
clearly and specifically describe situations beyond
downl oadi ng.

2:22: 05 PM

Ms. Carpeneti provided the definition of “know ngly” found
in AS 11.81.900(a)(2), which applies both in ternms of
conduct and circumnst ances:

A person acts knowingly with respect to conduct or to
a circunstance as described by a provision of |aw
defining an offense when the person is aware that the
conduct is of that nature or that the circunstance
exi sts. When knowl edge of the existence of a
particular fact is an elenent of an offense, that
knowl edge is established if a person is aware of a
substantial probability of its existence, unless the
person actually believes it does not exist. A person
who is unaware of conduct or a circunstance of which a
person would have been aware of had that person not
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been intoxicated acts knowingly with respect to the
conduct or circunstance.

Representative Gara described a scenario in which a 19-
year-old person opens up an inmage that he recognizes as
against the law, he goes to a second and third inmge, and
then stops. He wondered whether the scenario could be a
crime since the action was intentional. M. Carpeneti
responded that the exanple was pretty theoretical because
the state does not prosecute single instances. She opined
that it should be against the law for a person to know ngly
access photographs with intent to look at pictures that
descri bed children engaged in the described acts.

2:25:10 PM

Representative Gara queried nore detail about anine
por nography. M. Carpeneti responded that the issue was
addressed on page 4, lines 10 to 11. The portion was added

in the House Judiciary Commttee and would prohibit a
person accessing or possessing cartoon material depicting
children less than 18 years of age. The definition of
“appears to include a child” begins on line 30 (page 4) and
brings in a definition of obscenity.

Ms. Carpeneti provided background, detailing that the U'S
Suprene Court (Ashcroft) held that anime or cartoon
por nography could not be prohibited because it does not
involve the use of real people. A later decision anended
that to the extent that cartoon pornography can be

prohibited if it is obscene. Page 5, lines 3 through 7
contains the Suprene Court | anguage defining obscenity that
woul d conply to make aninme or cartoon pornography illegal

She noted that anine pornography is considered by sone to
be a gateway act to victimzing real children.

Representative Gara asked whether there was law currently
maki ng [ pornographic] cartoons illegal. MVs. Car penet i
replied that there was not. She said the provision wuld be
a new policy call.

Co- Chair Hawker asked how nmany states had outlawed anine
por nography in the manner proposed in HB 298. M. Carpeneti
di d not know and offered to get nore information.

Co-Chair Stoltze queried the history of debate connected
with the issue. M. Carpeneti replied that she was not
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present when the item was discussed in the House Judiciary
Conmittee. She offered to find out.

2:29:10 PM

Representative Kelly asked for nore information regarding
how Al aska conpares with simlar laws in other states. He
wonder ed whet her Al aska was breaki ng new ground.

Representative Fairclough felt Al aska was on the “bleeding
edge” statistically, and she wanted to be on the cutting
edge of |aws hol ding people accountable. She reported that
she had done sone research on aninme child pornography and
found out that it was defined as violent or sexually
explicit ani mated cartoons.

Ms. Carpeneti directed attention to the next sections:

e Sections 9, 10, 11, and 12 anend the crinme that

prohibits the electronic distribution of indecent
material to mnors by expanding the offense to
pr ohi bi t any form of distribution of i ndecent
materials to mnors, in addition to electronic
distribution. It also adds a new elenment of the

offense that that the state nust prove that requires
the material to be harnful to a child. Wether the
material is harnful to a child is defined in Section
12, that defines that term

Ms. Carpeneti added that the anendnent was added by the
House Judiciary Commttee and that the Ofice of Special
Prosecutions and Appeals agreed that it is necessary to
conport with both federal and state constitutional
provisions. The term “harnful to mnors” is later defined
on page 6, lines 9 through 18, which list three
requi renents. The material nust: appeal to the prurient
interest in sex with persons under 16 years of age; |ack
serious literary, educational, or artistic values; and be
patently offensive to prevailing standards in the adult
community as a whole with respect to what is reasonable for
children under the age of 16. She noted there had been
concern about prohibiting sex education materials; the
departnent believed the additional elenent would conport
W th constitutional provisions.

2:32: 56 PM
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Represent ati ve Doogan pointed to Section 12 (the harnful to
m nors definition) and asked who woul d distinguish whether
the elenents are present. M. Carpeneti responded that the
guestion was for the jury or the judge.

Representati ve Doogan asked how the el enent s are
establ i shed when soneone is charged with the offense. M.
Car penet i replied that the police investigating the
materials nmake a determnation; if the police believe the
materials wll violate the law, they would give the
evidence to DOL and the departnent woul d determ ne whether
to bring charges.

Representati ve Doogan asked who would be the “reasonable
person” determning whether to <charge a person. M.
Car peneti responded that |ike any other crinme prosecuted by
the state the police would investigate, gather evidence,
and bring it to DOL. The departnent woul d eval uate whet her
the case could be proven beyond a reasonable doubt. She
asserted that a “reasonable persons” standard is used all
the tinme in the | aw.

Representative Doogan described a possible scenario: A
police officer goes to investigate a shooting, gathers the
evidence, takes it to a prosecutor who makes a decision to
prosecute, and it goes to a jury. He described the decision
as a “fact decision.” He did not believe the issue before
the commttee concerned fact questions.

2:36: 32 PM

Representative Doogan questioned the standards by which
decisions are made related to subjects such as literary
harm Ms. Carpeneti responded that nost investigations and
prosecutions do not only involve one person shooting
another and facts that can be described by an outside
viewer. She enphasized that nost crinmes in Al aska involve
things I|ike “culpable nental state.” Prosecutors and
investigators nust look at all the facts available and
determ ne what happened, what the person was thinking, and
what their intent was. Oten the standard of a reasonable
person in crimnal law is that sonmeone believes they needed
to exercise self defense. The belief has to be reasonabl e,
and neet the test whether any reasonable person in the sane
situation would act the sanme way. The reasonable person
standard is not foreign to the state in prosecuting crines.
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Ms. Carpeneti added that Alaska |aw does not include
concepts like serious literary, educational, or political
val ue. The concepts are new to Alaska, but not to other
states and federal prosecution of obscenity cases. She
listed U'S. Suprenme Court decisions that affected the
st andards.

2:40: 10 PM

Representati ve Doogan thought the bill had nore than one
new | egal standard. He wanted to understand which were new.
Ms. Carpeneti answered that the one being discussed was new
because it requires that the material be harnful to m nors,
and the concept is defined using terns taken from deci sions
by the U S. Suprene Court that are new to Al aska.

Representative Fairclough wanted to frame the issue
differently; she thought the particular portion of the code
was about distribution to a mnor. It also adds a new
section (d) related to showng sonething to a child to
arouse them |aw enforcement would meke a determ nation
whet her there was intent to arouse using the photographs.
Ms. Carpeneti agreed with her description and underlined
that the new elenment wll neke it harder to prosecute
because proof has to be beyond a reasonable doubt that it
is harnful by the definition

Co-Chair Stoltze stated concerns.

Representative Doogan clarified that he did not want to
make prosecution either easier or harder; he wanted to
understand how to change the law in such a difficult
situation.

2:43:16 PM

Ms. Carpeneti noved on to the next section:

e Section 13 adds the crines of human trafficking in the
first and second degrees, distribution of child
por nogr aphy, possession of child pornography, and
distribution of indecent materials to mnors to the
crinmes that are not eligible for a suspended
i nposition of sentence.

Section 13 also includes an anendnent that renoves
“substantially” when describing a crime in another
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jurisdiction that may be a predicate conviction that
woul d disallow the use of a suspended inposition of
sentence for other offenses. This conforns with other
statutes that require that a predicate offense in
another jurisdiction be only simlar to an offense in
Al aska. Exanples include AS 12.55.145(a) (presunptive

sent enci ng), AS 11.41. 320(a) (5) (third degree
assault), and AS 11.41.110(a)(5) (rmurder in the second
degree).

Ms. Carpeneti told the commttee that she had never seen a
judge give a suspended inposition of sentence for a person
convicted of the crimes listed, but she thought it was best
to say it was not appropriate.

* Section 14 adds to the conditions of probation that
may be inposed on a person convicted of a sex offense.
It gives the court discretion to order the person to
submt e-mail addresses and ot her networking addresses
to his or her probation officer, who would be required
to give this information to the Troopers and to the

local law enforcement agency. |If the person was
convicted of sexual abuse of a mnor or an offense
related to child pornography, it gives the court

discretion to prohibit the person from using the
Internet site, comrunicating with children under 16
years of age, or possessing or using a conputer.

Ms. Carpeneti detailed that discretionary probationary
terms or conditions of probation may be inposed by a judge
in particular cases (page 7); a person convicted of sex
offenses may have limts inposed on their ability to use
the Internet or other electronic comunications. The
conditions are set at the discretion of the court and have
to be reasonably related to the offense and the offender.
Subsection (2) allows the court reasonable discretion to
prohi bit people convicted of sexual abuse of a mnor or
child pornography offenses from using the Internet or even
possessi ng or using a conputer.

e Section 15 anends the aggravating factor at sentencing
that allows the court to increase a sentence above the
sentencing range if the defendant knew that the victim
was particularly vulnerable. It does this by adding
the consunption of alcohol or drugs as factors that
m ght make a victimparticularly vul nerable.
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e Section 16 adds two new aggravating factors to the
sentencing law. First, it allows the court to increase
a sentence above the sentencing range for a crine (AS
11.41) commtted against a person that the defendant
was dating or wth whom the defendant has engaged in a
sexual relationship. Second, it allows the court to
increase the sentence if the defendant is convicted of
sexual abuse of a mnor or distribution of indecent
material to mnors if the defendant is 10 years or
nore ol der than the victim

Ms. Carpeneti detailed that Sections 15 and 16 allow three
new aggravating factors for sentencing for people who are
convicted of certain crimes. The first is found on page 7
and allows aggravation of a sentence if the victim was
vul nerabl e due to the consunption of alcohol or drugs. The
state has to prove the factors beyond a reasonable doubt
before a court can aggravate a sentence. Another is found
on page 8, and concerns a defendant convicted of an AS
11.41 crinme (hom cide, sexual offenses, and assaults) who
had a dating or sexual relationship with the victim She
noted that current law allows an aggravating factor if
there is a famly relationship; the bill would expand this.
The third aggravating factor proposed in the bill that
would be new would involve cases of sexual abuse or
distribution of child pornography when the defendant is 10
or nore years older than the victim

e Section 17 and 18 add a new provision to sex offender
registration law that requires a person present in
Al aska, who is convicted of an offense out of state
that requires registration in that jurisdiction, to
register in Alaska. This requirenent would apply even
if Alaska does not have a crimnal provision simlar
to the crime in the other state that requires
registration there. A person wuld have to register
for 15 years if convicted of only one offense, and for
life if convicted for two or nore offenses.

Ms. Carpeneti provided exanples to illustrate the new
provision. Lewd and lascivious acts against a child in
California requires that the perpetrator of the offense
acted either to gratify him or herself or gratify the
victim Alaska state law does not require proof of the
elenment. In Alaska, it is enough that touching, contact, or
penetration occurred. Alaska courts have held that the
crime of lewd and |ascivious acts against a child are not
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simlar to a crine in Alaska; a person convicted of the
crime who noves to Al aska would be required to register.
She noted that Mnnesota does not require everyone
convicted of rape to register and evaluates every
conviction separately. A person nmay be required to register
in Mnnesota for breaking and entering if there was intent
to conmt a rape, and they would have to register in Al aska
if they noved to Al aska.

2:48: 39 PM

Co- Chair Hawker had concerns about curbing freedom for
sonmething not against the law in Alaska. M. Carpeneti
explained that lewd and |ascivious acts against a child
woul d be against the law in Al aska because it would be
sexual abuse of a mnor; there is not the elenment of sexual
gratification.

Co-Chair Hawker reiterated concerns about the property
crime exanple. M. Carpeneti replied that burglary wth
intent to conmt a rape is a crine in Alaska, but
registration would not be required. House Bill 298 would
require registration in Alaska if the prosecution was able
to prove in Mnnesota or another jurisdiction that a person
broke and entered with the intent to rape and was required
to register in that jurisdiction. She had not heard of any
particular sex offense that would give her pause; the
el ements of the offense are enough different that they are
not simlar to a crime in Al aska.

Co- Chair Hawker expressed confusion.

Co-Chair Stoltze referred to other things that people could
be convicted of in other states that were normal activities
in Alaska, including actions related to guns and defense of
property. He did not want inport other attitudes. M.
Carpeneti noted previous testinony (in the House Judiciary
Commttee) that DPS gets over 100 calls each nonth asking
whet her a person would have to register as a sex offender
because of prior convictions if they noved to Al aska. She
asserted that one of the reasons to have the law was so
that Al aska was not a place people could go because they
did not have to register.

Co-Chair Stoltze reiterated concerns.

2:51: 46 PM
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Representati ve Doogan asked whet her t here was a
conprehensive list of applicable crimnal codes from other
states. Ms. Carpeneti responded that registration as a sex
offender is an obligation, not a crinme. She said she would
be glad to conpile a list of exanples.

Representative Fairclough stated that Al aska has one of the
hi ghest rates individuals on sex offender lists. She added
that there are people |ooking for places to |live where they
do not have to conply with registration by noving out of a
state that has convicted them She did not want Alaska to
be a place where individuals who have perpetrated a sexua
crime against a child could hide.

Representative Fairclough asserted that there are two
options proposed in HB 298; one is a 15-year requirenent.
She repeat ed concerns.

Co-Chair Stoltze asked how many contacts DPS recei ved.

2:55: 30 PM

Comm ssioner Masters replied that M. Carpeneti had given
the number 100. Ms. Carpeneti added that other testinony
had reported over 100 contacts.

e Section 19 authorizes the attorney general, in the
investigation of online enticenent of a mnor,
unl awf ul expl oitation of a m nor, and child

por nography crinmes, to issue a subpoena to an Internet
service provider if there is reasonable cause to
believe that the Internet service account has been
used in the exploitation or attenpted exploitation of
children. The subpoena may require the provider to
di sclose the nane, address, telephone connection
records, and other information about the account.
O her than use in the crimnal case related to the
subpoenaed materials, the information obtained nust
remai n confidential.

Ms. Carpeneti noted that the new section had been added in
the House Judiciary Committee and provided for an
adm ni strative subpoena if there is reasonable cause to
believe that a particular conputer is pandering child
por nography. She detailed that the reason the subpoena
could be for nore than nane and address is to limt the
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search to a particular user of a conputer that has multiple
users.

Co-Chair Stoltze reported concerns that had been relayed to
his office. He wanted clarification about the whole
process. M. Carpeneti responded that Alaska courts have
determned that there is not a right to privacy related to
name and address. Getting the information from an Internet
service provider does not violate a constitutional right to
have the information. The police will use the information
obt ai ned under the admnistrative subpoena to apply for a
search warrant to investigate the case further.

Ms. Carpeneti continued that the provision would be a tine
saver in terms of identifying a particular conputer that
there is reasonable cause to believe has pandered child
por nogr aphy.

Co-Chair Stoltze relayed that he had received emils
describing the search as random M. Carpeneti responded
that the search was not random but required reasonable
cause.

2:58: 57 PM

Co- Chair Hawker questioned making the provision universal
so it could be used in the investigation of any felony
offense. Ms. Carpeneti replied that the information being
sought would be connected with a particular conputer owned
by a person. Practically speaking, a police officer would
not get information in connection wth hom cides, rapes,
assaults, or thefts; that kind of evidence is not kept on
conputers. The crinmes addressed are related to victimzing
children and the distribution of <child pornography via
conput er.

Co- Chair Hawker thought the technology was used by people
with “extremst” views; he referred to cases where the
police had gotten information from a conputer. He suggested
making the neasure wuniversal and not focused on one
particul ar of fense. Ms.  Carpeneti responded that the
challenge wth child pornography <cases is that the
perpetrator is not known. Police officers are investigating
cases where child pornography is being pandered via an
I nternet service provider; there is no nane and they do not
know who has the conputer. Most conventional crines are
different.
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Ms. Carpeneti pointed to the next section, the “discovery
provi sion” starting on page 10:

e Section 20: anends FRule 16(b), Alaska Rules of
Crimnal Procedure, by adding a prohibition of copying
or otherw se reproducing child pornography as part of
the discovery process in a crimnal prosecution. The
material nust still be available for inspection for
t he defendant, defense counsel, and any person the
defense may seek to qualify as an expert wtness at
trial. Federal law has a simlar provision. 18
US. CA 8§ 3509(m.

Ms. Carpeneti detailed that the section provides that child
por nography cannot be copied as a part of the crimnal
di scovery process. The federal |aw has the same provision.
The material has to be made available to defense counsel
and experts that are wused, but the material cannot be
copi ed and sent to another party.

3:03: 07 PM

Comm ssioner Masters inforned the conmttee that Sergeant
DeGaaf worked in DPS's Internet Crinmes Against Children
Task Force and was familiar with investigations related to
t he issue.

DEREK DEGRAAF, SERGEANT, SUPERVI SOR, TECHNI CAL CRI MES UNIT,
ALASKA BUREAU OF I NVESTIGATION, DI VISION OF ALASKA STATE
TROOPERS, testified that the three crines discussed are now
conducted for the nost part online through the Internet.
Child pornography is no longer transmtted through the
mail. There is a group of investigators and detectives in
Al aska that specifically target individuals that sell,
distribute, or trade child pornography (including inmges
and novi es) through the Internet.

M. DeGaaf described the technology used to find people
who use contraband naterial; the investigators are able to
| ocate the user in Alaska and identify them based on an
emai| address or |IP address. Typically, the IP address is
like a tel ephone nunber for the conputer, but it can change
each day. Currently, the process requires serving a search
warrant to the Internet service provider. The process is
lengthy; it takes a couple hours to wite a search warrant,
which is technical in nature and typically 30 pages in
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length. A judge or nmgistrate then has to be seen before
the search warrant can be served; this is only to find out
if the IP address belongs to a specific address. Once the
information is secured, a second search warrant has to be
applied for in order to enter the prem ses to conduct an
i nvesti gati on.

M. DeGaaf reported that the federal system and a dozen
states have enacted legislation allowing for issuance of a
subpoena to Internet service providers specifically for the
crimes being discussed in order to get subscriber records.
The FBI or immigration and custons get information such as
the person’s nanme, the address of the house, and account
informati on such as when it was started, who pays for the
account, a credit card nunber, and the log showing the IP
addresses over a given tine.

M. DeGaaf inforned the cormmittee that state investigators
have been able to use the process to identify thousands of
people wthin Al aska that are proactively wusing file
sharing software such as Linewire, FareShare, and other
free software available to anybody. The technol ogy is being
used to get and distribute child pornography. He noted that
the sane technology is used to pirate music and novi es.

M. DeGaff referred to a printout with generic overviews
and sonme of the IP addresses in Al aska being used to file
share child pornography (copy on file). He pointed to an
i mge show ng hundreds of people near Anchorage that are
using the technology to share the inages and novies. He
i ncluded screen captures of Fairbanks, Juneau, and Barrow
to give other exanples indicating that the problemis both
urban and rural. He noted that having the tool would give
the departnment a better way to quantify or qualify all the
| P addresses. Currently, the departnent does not have the
time or resources to be able to wite hundreds of search
warrants to figure out who the people are and whether to
target themif they are registered sex offenders.

3:08:47 PM

M. DeGaaf continued that the new technology has created a
new problem for the wunit; they cannot keep up with the
demand. Studies have shown that between 20 percent and 80
percent of people who possess child pornography have
sexually abused a <child. He stressed that there are
children in the state who are being sexually abused. He
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enphasi zed his conmtnment to the work and the inportance of
acquiring the tool.

Co-Chair Stoltze asked whether subpoena powers were needed
in order to identify the addresses. M. DeG aaf responded
that the unit has access to a database that collects the IP
addresses that have and share the images; the database is
nat i onal and very conprehensive. He explained that
currently (and at any given tine) he has ten cases that he
could pursue imediately wth hundreds or thousands of
i mges that are being shared. He enphasized the difficulty
of getting to all of them He wanted to be able to break
the data down so that it was useful, and to be able to
prioritize who to target. For exanple, it would be
expedient to have ten nanes to conpare with records and
figure out which are sex offenders are and which are in a
position of authority over children. He listed the
positions of people who had been arrested recently,
i ncluding doctors, a psychologist, police officers, and
| awyers.

Co-Chair Stoltze asked for nore information. M. DeG aaf
replied that they already know the |P addresses and have
verified that the address has the images or novies. The
tool would enable the process to go nuch faster and avoid
paperwork because the |IP address could be quickly
translated into a nanme and address so that a search warrant
could be used to search the | ocation.

3:13: 02 PM

Representative Doogan queried the difference between the
first and second subpoena. M. DeGaaf replied that
currently investigators nust get a search warrant to
identify the name and physical address on the [P account.
Next the investigator has to verify that the address is a
real house before a second search warrant is obtained to
i nvestigate. House Bill 298 would change the first step;
the first subpoena would not be needed to identify the
| ocati on.

Represent ati ve Doogan summarized that the |egislation would
gi ve access to the nane and address as well as to tel ephone
and banking or paynent records. M. DeGaaf explained that
the primary Internet providers (GCl, ACS, AT&T) have the
information listed; all that information can be obtained
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with the first search warrant. The subpoena would take the
pl ace of the first search warrant to speed up the process.

Representative Kelly directed attention to page 5, lines 6
and 7 of the bill, related to a reasonable person finding
the lack of serious literary, artistic, political, or

scientific value. He opined that there had been abuse of
the standards recently. He asked why the value had to be
measured by the listed terns rather than just saying the
fact that a child is involved nakes it wong. M. Carpeneti
responded that the definition only applied to cartoon
por nography (page 4, lines 10 and 11); the definition does
not apply to current prohibitions of possession of child
por nogr aphy, because the U S. Suprenme Court has said that
cartoon pornography cannot be prohibited unless it is also
obscene. She did not think that could be changed.

3:18: 37 PM

Representative Fairclough stated that she was not for or
agai nst the issues being discussed, but she wanted people
to understand the consequence of doing nothing. She | ooked
forward to dialogue about the protection of privacy. She
turned to page 9, line 22 (Section 44.23.080, subpoena
powers). She asked whether the first step required a 30-
page application to a judge to get the nane and address of
a potential perpetrator. M. DeGaaf replied that the
current search warrant that investigators have to wite is
four pages long; the affidavit is 20 to 25 |ong because it
must define terns |like “conputer Internet” and acronyns.
The details have to be explained in order to withstand the
rigors of a trial.

Representative Fairclough queried protocols that would be
in place to secure the privacy of citizens. She did not
want the search for information about a person to be
arbitrary. She did not want |aw enforcenment to be able to
come up wWith an address based on knowing the |P address,
for whatever reason; the information could aid a stalker,
for exanple. Ms. Carpeneti responded that the bill provides
that any information obtained pursuant to a subpoena is
confidential and nust be destroyed if not used. The
information can only be used to obtain a search warrant in
order to investigate further.

Representative Fairclough asked whether there would be
oversight of the new tool, such as the peer review of
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protocol used by nurses. She wanted to conmmittee to know
that the tool would be used as intended and not as an
i nvasi on of privacy.

3:24: 31 PM

M. DeGaaf assured the commttee that there are nationa
standards that nust be followed by investigators in the
Internet Crines Against Children Task Force. In addition,
investigators are specifically trained and Ilicensed in
order to conduct investigations to make sure they are
obtaining and translating data correctly and appropriately
into a search warrant or subpoena. He reported that
i nvestigators use peer review to check each other’s work.

Ms. Carpeneti added that there would be review at the
attorney general’s level, as the subpoena is issued at that
| evel . She suggested that the attorney general cone back to
the legislature in a year and provide a confidential report
and overview of the subpoenas issued to be assured that the
tool was used sparingly and appropriately.

Representative Fairclough did not want the process used
sparingly if thousands of people are using contraband in
Al aska. She described [television] prograns wth police
exposing people with child pornography to nake an exanple
of them She pointed to inages representing the nunber of
people in Anchorage and said she was disheartened. She
wanted a tool to prioritize addressing the issue, but she
urged caution to protect the individual rights of the
i nnocent .

3:29: 23 PM

JEFFREY M TTMAN, EXECUTI VE DI RECTOR, ALASKA ClVIL LIBERTIES
UNI ON (ACLU) OF ALASKA (via teleconference), referred to a
March 19, 2010 letter to the co-chairs (copy on file). He
appr eci at ed t he commttee’s under st andi ng of t he
constitutional concerns involved. Wth respect to the
subpoena power, he clarified that ACLU of Al aska does not
take the position that |aw enforcenment should not have the
right to obtain the information. They focus on the
procedural process (the constitutional guarantees). The
bill with the amendnent added in JUD suggests that over 200
years of practice of separation of powers should be done
away With. Police enforcenment would have the opportunity to
request records (private financial i nformation, phone
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nunbers, and ot her mat eri al s) on its own wthout
i ndependent judicial review He enphasized that the sane
powers have been abused when they were granted at the
federal level (under the Patriot Act); there is evidence
that the FBI was using the process to obtain information
such as the phone nunbers of ex-girlfriends. The |ack of
i ndependent, judicial oversight could open the situation to
abuse.

M. M ttman addr essed t he i ssue of regi stration
requirenments for sex offenders. He stressed that the
intention is to protect Al askans and nmake appropriate
policy judgnents as to the best balance for registration
and identification. Provisions in HB 298 could involve the
state in lengthy litigation because of elenents that are
currently wunconstitutional. He offered to work with the
conmmittee on mnor revisions.

Representative Gara referred to a concern about Section 20
described in M. Mttman's letter. The section would limt
the material a defendant can have accessible to them to
prepare for trial. He questioned whether the imges could
be withheld from the defense. M. Mttnman pointed to page
11 of the CS, lines 5 through 7, and replied that the
section states that mat eri al is deemed “"reasonably
avai l abl e” at a prosecution or l|lawenforcenment facility to
allow “anple opportunity for inspection.™ He stated that
the problem was that defense counsel and defense counsel
experts would be put in the position of having to do their
preparation at the location of the prosecution and to use
the prosecution’s conputer disk. He pointed out that it was
conceivable that after forensic work was done by a defense
expert, the prosecution could review the disk and determ ne
what was | ooked at and how nmuch tine was spent on each
image; this would put the defense at a disadvantage. He
acknow edged the inportance of maintaining control over the
images. He referred to information provided in the letter
of an order fashioned by a Wshington state court that
ensures protections are in place so that the inmages are not
wi dely avail abl e but kept under |ock and key and destroyed
aft er war ds.

3:35:42 PM

Representative Gara asked for clarification about the
material. M. Mttman replied that the issue is that a copy
can be nmade and provided to defense counsel for their use
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in their offices with their experts; the problemis that by
saying only the original is available and that all work
needs to be done at a tine, place, and choosing of the
prosecution put s t he def ense at a di sadvant age.
Essentially, the prosecution has the mterial and the
defense has to ask in order to prepare, which is not
constitutionally acceptable.

Representative Fairclough referred to the letter (page 2)
saying that the conputer source files would require review
at length by an expert w tness. She asked about whether the
hard drives would be accessible, which could result in
tanpering with physical evidence. She requested additiona

informati on about how the material would be accessed. M.

Mttman replied that ACLU of Alaska is not proposing that
it is constitutionally required for the state or
prosecution to turn over the original. The letter explains
that the Washington state court upheld that a mirror inage
of the drive was created, enabling the defense to perform
the forensic analysis needed. The defense was required to
maintain a log of all viewers, return the mrror imge
afterwards, ensure that all copies are destroyed, and prove
to prosecution that copies were destroyed, giving the
defense the sane access to material as the prosecution and
| eveling the playing field.

3:39: 58 PM

Representative Fairclough asked whether the information
could be provided by redacting only the inage. M. Mttman
replied that the issue (raised by other provisions in HB
298) was whether an image was of an actual child or
created. The forensic expert would review what would be a
key piece of evidence. He stated that unfortunately, the
i mmge woul d have to be carefully revi ewed.

DAVI D KAZARI AN, BI G LAKE, ALASKA (via tel econference), read
froma prepared letter:

W all want to protect children from sexual abuse;
however, we also need to consider all of the children.
The section would have the effect of ruining the lives
of countless children who now live here or may live
here who are being unconstitutionally banished from
society for what their parent did decades ago. This
state has recognized the retroactive inplenmentation of
the sex offender registry is unconstitutional as ruled
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in the Alaska Suprenme Court in 2008. | am witing you
about the effect of proposed HB 298. The bill states
that sex offenders and child kidnappers required to
regi ster elsewhere should not be able to nobve to
Al aska and avoid registration. The bill would make it
mandatory for a registered sex offender or child
ki dnapper from another state to register in Al aska
when the intention is to live in Alaska. This would
apply even when Al aska does not have a law that 1is
simlar to the crine that the person has conmtted.
O her states have violated the federal state bans on
[unclear] law. If Alaska puts through HB 298 with the
above paragraph, it would violate both the federal and
state constitutions on a nunber of points. Nunber one:
the right to equal protection. Treating people who
nove here differently from those who already reside
here is a violation of the right to equal protection

Nunber two: the Al aska Suprene Court ruling in 2008 on
[unclear] law. If a person did sonmething 40 years ago,
and they have not conmtted any nore crinmes, and now
have children, the effect of applying these |aws ruins
the lives of the children. They can’'t have friends,
their parents can't go to sporting events with them

and they have legally not conmtted any nore crinmes
for 30 or 40 years. Nunber four: Sex offenders and
child kidnappers required to register elsewhere should
not be able to nove to Alaska to avoid registration.
If Alaska law states it is wunconstitutional under
Al aska law for them to register, then one cannot hold
a person who lives in Alaska to the | aws and standards
of another state, not wunder any type of [unclear]
parole. If they have served out their sentence, then
the courts have no power over them There are other
states that have crazy, archaic |laws, |ike Louisiana
has a law that oral sex is against the law |If you get
caught having oral sex in Louisiana, you are a sex
offender. If they nove to Alaska, it would not be
right to put them on the sex offender registry for a
law that is not a law in Alaska. Punishing a person
for a crime which they did nany decades ago and have
not re-offended ruins the lives of the person’s whole
famly, the wife, the children are all banished from
society once a person is placed on the registry.

Congressman Bobby Scott, in a sworn hearing on the Sex
O fender Notification Registration Act, stated on the
record that once a person is placed on the registry,

basically their 1life is over. This new HB 298
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i ncl udi ng wordi ng about having registering here is not
only wunconstitutional in many areas, but inhumane,
immoral, and just plain wong. If you truly want to
protect children and society and uphold your oath of
office to uphold the constitution, you wll work hard
to protect the children of the famlies of those who
live here and any who nove here with a famly nenber
who committed a crine decades ago. If that person has
not re-offended and has served their tinme, why would
anyone want to violate the constitutional ban to
puni sh the person and his famly for the rest of their
lives.

M. Kazarian urged teaching adults who have children and
children how to prevent abuse from happeni ng. He
recommendi ng spendi ng noney on prevention and education on
how to prevent the crines.

3:48:58 PM

DAVID HOROW TZ, EXECUTIVE DI RECTOR, MEDIA COALITION, NEW
YORK CITY (via teleconference), referred to witten
testimony, “Menorandum in Qpposition to Al aska House Bil
298 as Anended” (copy on file). He explained that Media
Coalition is a group of trade associations that defend the
first amendnent rights of publ i shers, booksel | ers,
librarians, recording, notion picture, and video gane
producers, and their retailers and consuners in the United
States. He reviewed two concerns about HB 298. First,
Section 8 refers to material that appears to include a
child definition and is tied to Suprene Court cases. The
definition contains only two prongs (prurient interest and
serious value) of a three-prong test for obscenity; the
patently offensive prong is omtted. Mdia Coalition’s
second concern was connected wth Section 9 (material
harnful to mnors being distributed to mnors); they feel
the law is appropriate applied to bookstores or retai
stores, but they have concerns when it is applied to the
Internet. He stressed the difficulty of distinguishing
between a minor and an adult. Sonmebody distributing on the
I nternet would have the choice of either limting speech to
what is appropriate for a mnor or to hide the speech,
which would reduce sales. He referred to cases listed in
t he menorandum that take up the point. He felt the problem
could be solved if the statute in the Internet context was
tailored differently.
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3:53:26 PM

Representative Fairclough asked for nore information about
Media Coalition. M. Horowitz replied that the coalition
has a board of directors nade of representatives of nenber
associ ations, such as governnent affairs and genera
councils. He offered to provide the board of directors.

Representative Fairclough requested the nanes and contact
addresses of the coalition. She asked whether the board
made a formal resolution to oppose HB 298. M. Horowitz
answered that the board did not. He stated that the
coalition’s mssion is to nmonitor bills that they believe
are not constitutionally correct and to oppose them where
appropri at e.

Representative Fairclough asked whether M. Horowitz was
given free latitude to choose which legislation to oppose
without talking to the board of directors. M. Horowtz
replied that unusual |aws woul d be di scussed.

Representative Fairclough queried other legislation that
the coalition had opposed. M. Horowitz responded that in
the Internet context there has been ten or fifteen states,
including Vernont, South Carolina, Virginia, New York, New
Mexi co, and Arizona over a ten-year period. The Al aska
nmeasure was the only one in the current |egislative season
t hat addresses the issues.

3:56:16 PM

Representative Fairclough wanted to establish the broad
position of the organization on simlar issues. She asked
if he had authority to speak on behalf of the board. M.
Horowitz responded that he is not an independent spokesnman
for any of the individual organizations; the charge is to
identify where legislation would inhibit mai nst ream
producers and retail ers because of constitutional problens.

Representative Fairclough asked what the response would be
if she contacted nenber organizations. M. Horowitz replied
t hat each organi zati on woul d have to speak for itself.

Co-Chair Stoltze noted that public testinmony would re-open
if needed in the future.
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Conmi ssi oner WMasters stated that DPS believed HB 298 net
constitutional chall enges.

HIR 48 was HEARD and HELD in Commttee for further
consi derati on.

#
ADJ OURNVENT

The neeting was adjourned at 3:59 PM
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