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OVERVI EW  LEQ SLATI VE | NTENT: WHAT DCES I T MEAN TO THE COURTS~
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- HEARD
PREVI QUS COW TTEE ACTI ON
No previous action to record
W TNESS REG STER
WALTER L. CARPENETI, Chief Justice
Al aska Suprene Court
Al aska Court System ( ACS)
Juneau, Al aska

PCSI TI ON  STATEMENT: Provided his perspective on legislative
intent and the process of adjudication.
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LAEL HARRI SON, Attorney

Faul kner Banfield, PC

Juneau, Al aska

PCOSI TI ON STATEMENT: Responded to questions during the overvi ew.

DON BULLOCK, Attorney

Legi sl ative Legal Counsel

Legi sl ative Affairs Agency

Juneau, Al aska

POSI TI ON STATEMENT: Asked a question during the overview

SUSAN COX, Senior Assistant Attorney General

Torts and Worker's Conpensati on Section

Departnent of Law

Juneau, Al aska

POSI TI ON STATEMENT: Responded to questions during the overview

ACTI ON NARRATI VE

12:14: 05 PM

CHAI R PAUL SEATON called the House Education Standing Conmttee
neeting to order at 12:14 p.m Representatives Seaton and
Kel ler were present at the call to order. Senators W el echowski
and Paskvan, and Representatives Foster, T. WIson, and
Gruenberg were also in attendance.

12:14: 15 PM

OVERVI EW Legislative intent: \Wat does it Mean to the Courts,
and How do W Make it Cear?

12:14: 34 PM

CHAI R SEATON announced that the only order of business would be
an educational interactive discussion on Legislative Intent:
What does it Mean to the Courts, and How do W Make it C ear?

12:17: 37 PM

WALTER L. CARPENETI, Chief Justice, Al aska Suprene Court, Al aska
Court System (ACS), indicated he was speaking for hinmself and
was not representing nmenbers of the Al aska Supreme Court. Al so,
he clarified that he may not be able to answer every question,
as traditionally nenbers of the court do not issue advisory
opi nions. Chief Justice Carpeneti introduced Susan Cox and Lael
Harri son.
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12:20: 05 PM

CHAI R SEATON pointed out that |egislative attorneys were also in
attendance and avail able to answer questions.

12:21:14 PM

CH EF JUSTICE CARPENETI gave the definition of |legislative
intent provided in Black's Law Dictionary: The design or plan
that the legislature had at the time of enacting a statute.
Al though this is a sinple definition, he cautioned that there is
a potential for problens. In response to the question of what
the court can and should look at to determ ne the intention of
the legislature, there is a broad sweep of opinion. However, he
opi ned, "Looking to anything ... besides the words of the
statute, is essentially a fool's errand,” because once the court
goes beyond that boundary, there is the risk of comng to a
conclusion that the legislature did not enact and the governor
did not sign. For exanple, there may be a case where a
| egislator may attenpt to expand the neaning of a statute to
sal vage a | ost cause. However, it is appropriate for the court
to look at legislative history, such as a sponsor's statenent,
the governor's letter of transmttal, or other witten
docunent ati on

12:24:35 PM

CHI EF JUSTI CE CARPENETI advised that other states have a variety
of views on this question; in fact, some give little or no
weight to legislative history. |In Al aska, the court |ooks first
to the words of the statute and then applies the follow ng
sliding scale: The greater the anbiguity, the nore the court
will look at Ilegislative history in order to determne the
intent; the less anbiguity, the less the court wll ook at
| egislative history. He cited illustrative cases.

12:26: 31 PM

CHI EF JUSTI CE CARPENETI restated that |egislative intent neans
to the courts, "finding out what the legislature is trying to do
with legislation...." The court's effort includes finding the
proper docunentation, which |leads to the second question of how
the legislature can nake clear its intent. First and forenost,
the | egislature nust express, on the record and in the m nutes,
what it is trying to acconplish. Chief Justice Carpeneti
praised the Al aska legislature for its efforts to inprove
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recordkeeping; in fact, Alaska's legislative records are nore
reliable than those of the U S. Congress. Poor recordkeeping
may be the reason U S. Supreme Court justices do not apply a
great deal of weight to legislative history. Conversely, since
the early 1980s, Al aska legislative mnutes are prepared for all
commttee hearings in good fashion, tapes for floor debates are
avai l abl e, reference librarians are dedicated, and through these
records intent can be established by the courts.

12: 30:12 PM

CH EF JUSTICE CARPENETI opined intent is further clarified
through the sponsor statement, the governor's letter of
transmttal, and materials included in the conmttee packet; in
fact, these materials should be updated during the |egislative
process. He said, "It's not uncommon for us to find, when we're
| ooking at |egislative history, a sponsor statenent that remains
the sane all the way through, even though the bill goes through
substantial anmendnments ..." Chief Justice Carpeneti urged bil

sponsors to be diligent and work with staff so that statenents
and committee reports are tinely and carry wei ght.

12: 31: 37 PM

CH EF JUSTI CE CARPENETI pointed out that extensive conmttee
debate on the intent of legislation indicates that the review ng
court will also see anbiguity. He then referred Chokwak v.
Wrley, a court case that raised the question whether AS
04.21.020 grants civil imunity to social hosts who provide
liquor to mnors. He read fromthe statute and phrases fromthe
decision to illustrate how the statute, the sponsor statenent,
the sectional analysis, and the legislative history of the
| egi sl ation were used by the court during its review

12: 35: 55 PM

CHI EF JUSTI CE CARPENETI advised that the courts want to carry
out the intent of the legislature, and to justly and fairly
decide the cases presented to them Legislators can help the
courts by drafting legislation that is clear initially, and by
creating a clear legislative history for those cases that are
brought to the court to be deci ded.

12: 37: 21 PM

CHAI R SEATON observed | egislators should provide as nmuch clarity
as possible and sufficient witten guidance. He recalled that
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at one tinme legislative intent was included in a special section
of each bill. Chair Seaton asked whether the inclusion of
legislative intent in the bill is nore helpful to the court than
t he sponsor statenent or sectional analysis.

12: 38: 59 PM

CH EF JUSTICE CARPENETI said his personal belief is that a
statement of legislative intent should be helpful; however,
there is a risk that aspects of the statenment of intent may
conflict wwth the provisions in the statute. |In that case, the

statenent i s weakened.

12: 40: 50 PM

LAEL  HARRI SON, At t or ney, Faul kner Banfi el d, PC, opi ned
statenents of intent can be less precise than the statute; in
fact, statenments of legislative intent can have "a much nore
broad sweep that may cover situations that aren't covered in the
statute itself."

REPRESENTATI VE KELLER asked whether weight 1is put on the
sponsor's intent if there are substantive changes to the bil
that do not reflect the sponsor's intent.

12:42: 53 PM

CHI EF JUSTI CE CARPENETI advised that a sponsor statenent that is
not updated when the bill is amended creates difficulties. He
noted that sponsor statenents remain persuasive when they are
changed to reflect anendnents to the bill.

12: 44: 09 PM

REPRESENTATI VE KELLER assuned legislative intent would be
"worthless” if in conflict with statute.

12:45:41 PM

M5. HARRI SON responded that in the case of a direct conflict
legislative intent would be subordinate to the text of the
statute; however, the statenment of legislative intent is not
thrown out, and may be considered at a later date for a
di fferent purpose.

12:46: 46 PM
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SENATOR PASKVAN commented on the zeal of two |awers
representing their clients at the level of the Al aska Suprene
Court.

12:48: 11 PM

CHAI R SEATON asked whether the court would have an adverse
interpretation of legislative intent that is not adopted by both
bodi es of the |egislature.

12: 49: 38 PM

CH EF JUSTI CE CARPENETI stated that generally courts do not
ascribe meaning to the lack of action on the part of a
| egi sl ative body, except in fairly rare circunstances. He then
referred to Schiel v. Union Gl and related in that case the
court |ooked at statenments mnade by legislators during the
consi deration of anendnents, to identify legislative and statute
obj ecti ves. Clearly, the court nust |ook at various aspects of
what is said about the legislation as it proceeds through the
| egi sl ati ve process.

12: 53: 05 PM

CHI EF JUSTI CE CARPENETI i nf or med t he Senat ors and
Representatives present that nenbers of the court were concerned
about the subject of his presentation. He asked whether

| egi slators have been suspicious about floor debate that my
have been intentionally submtted into the record as a basis for
future review

12:54: 36 PM

REPRESENTATI VE KELLER agreed that |egislators are making policy
and intent comes into the fl oor debate on one side or another.

12:55:31 PM

CH EF JUSTICE CARPENETI asked whether legislators have a
responsibility to respond to debate that is clearly incorrect.

12:55: 58 PM

REPRESENTATI VE KELLER opined there is accountability during the
debat e process on the floor.

12:56: 54 PM
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REPRESENTATI VE GRUENBERG observed that in commttee, and on the
floor, it is inpossible to rebut every statenent that one knows

to be incorrect. Furthernore, there is not time to legislate
with concern about a future court interpretation of I|egislative
hi st ory. On occasion, a letter of intent acconpanies a bill.

In Congress, sectional analyses becone a part of the committee
report and are signed by nenbers, thus becom ng a primary source
of legislative history. He suggested the legislature should
begin recording subcommttee hearings in addition to commttee
heari ngs. Representative Guenberg stressed that a nenber's
views expressed on the floor are especially troubling in regard
to initiatives, which have no legislative history, and in
certain constitutional anmendnents, which are broadly witten

1: 00: 54 PM

REPRESENTATI VE GRUENBERG asked whet her there are any states that
have passed statutes or rules as to how legislative history
should be interpreted within the state. He pointed out that a

change in the menbership of the Al aska Suprene Court could
affect the nethod of its interpretation of |egislative history.

1: 01: 55 PM

CH EF JUSTI CE CARPENETI said he was unsure.

1:02: 00 PM

SENATOR PASKVAN stated that the responsibility to defend the
intent of the bill on the floor falls to the sponsor.

1:02: 45 PM

CHI EF JUSTI CE CARPENETI added that debate nmay not be an attenpt
to stop or slow down legislation, but to instill a msleading
statenent of legislative intent. This action is an illegitimte

use of the legislative system

SENATOR PASKVAN i ndi cated that this does happen.

1: 03: 32 PM

CHAI R SEATON al so agreed, and related that nenbers are only to
speak once on a bill, except for the sponsor who may answer

guesti ons. During a long debate, nenbers may not take the tine
to correct a statenent nmade by another. He said this
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presentation has pointed out the inportance of establishing
accurate legislative intent.

1: 05:19 PM

CHAI R SEATON requested questions from the legislative staff or
t he audi ence.

1: 05: 58 PM

DON BULLOCK, Attorney, Legislative Legal Counsel, Legislative
Affairs Agency, observed that generally bills do not include
findings of intent, with the exception of legislation related to
constitutional issues in which there is a public purpose issue.
He asked whether the court found this hel pful.

1: 06: 28 PM
CH EF JUSTI CE CARPENETI deferred to Susan Cox.
1: 06: 58 PM

SUSAN COX, Senior Assistant Attorney CGeneral, Torts and Worker's
Conpensation Section, Departnment of Law, said in her experience
in litigating the constitutionality of a statute, the departnent
made a serious effort to ensure that positions were supported in
the legislative process and debate, thus this information was
ultimately available to the court.

1: 07: 48 PM

CH EF JUSTICE CARPENETI agreed the above procedure was
effective.

1: 08: 07 PM

CHAI R SEATON rem nded nmenbers that a bill is generally anended,
and it is difficult to say that the intent of one conmmttee is
nore significant than another. In fact, sone sponsor statenents
are intentionally unclear. He summarized that |egislators mnust
be as clear as possible in the wording of the statute, and
anbiguities should be addressed and clarified during conmttee
di scussion. Further, legislative intent that is voted on is the
nost hel pful .

1:10: 46 PM
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REPRESENTATI VE GRUENBERG acknow edged that |egislative history
is very tricky fromthe point of view of the judiciary. Al aska
has not had sufficient time for a second generation of "fix it"
| egislation to pass. In addition, testinony on a bill during
commttee hearings may not fully represent both sides. This is
particularly a problem now because certain agencies do not
testify on proposed legislation, thus only one side of the story
IS represented.

1:13: 06 PM

CHAIR SEATON pointed out that commttee hearings have ful
public notice and nost bills have two hearings. Furt her nor e,
commttee nenbers have the opportunity and responsibility to ask
pertinent questions.

1:14: 07 PM

CHAI R SEATON t hanked the partici pants.

1:14: 43 PM

CHI EF JUSTI CE CARPENETI said he appreciated the opportunity to
present .

1:14: 53 PM
ADJ OURNVENT

There being no further business before the conmttee, the House
Education Standing Commttee neeting was adjourned at 1:15 p.m
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