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PCSI TI ON STATEMENT: Spoke as one of the prine sponsors of HB
74.

TERI CAMERY, Pl anner

Pl anni ng Di vi si on

Ofice of Comunity Devel opnent

Depart ment of Community Devel opnent

Cty & Borough of Juneau

Juneau, Al aska

POSI TI ON STATEMENT: Testified in support of HB 74.

DAVI D CASE, Attorney

Nor t hwest Arctic Borough

Kot zebue, Al aska

PCSI TI ON STATEMENT:  During hearing of HB 74, expressed the need
for resource devel opnment decisions to be decentralized through
the | ocal coastal districts.

ELI ZABETH HENSLEY, Intern

Represent ati ve Reggi e Joul e

Al aska State Legislature

Juneau, Al aska

PCSI TI ON  STATEMENT: During hearing of HB 74, explained
anendnents of fered by Representative Joul e.

RANDY BATES, Director

Di vision of Coastal & Ccean Managenent

Department of Natural Resources (DNR)

Juneau, Al aska

POSI TI ON  STATEMENT: During hearing of HB 74, answer ed
gquesti ons.

ACTI ON NARRATI VE
8:04:54 AM

COCHAIR BOB HERRON called the House Community and Regional
Affairs Standing Commttee neeting to order at 8:04 a.m
Representatives Herron, Moz, Harris, Keller, and Gardner were
present at the call to order. Representatives MIllet and C ssna
arrived as the neeting was in progress.

HB 74- COASTAL MANAGEMENT PROGRAM

8:05:12 AM
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CO CHAI R HERRON announced that the only order of business would
be HOUSE BILL NO 74, "An Act relating to the Alaska coasta
managenent program and establishing the Al aska Coastal Policy
Board. "

8: 06: 02 AM

REPRESENTATI VE REGA E JOULE, Al aska State Legislature, speaking
as one of the joint prine sponsors, pointed out that HB 74 has
garnered interest across the state. Since the 2003 changes to
the Al aska Coastal Mnagenent Program (ACMP) those in coasta
districts have tried to work wth the existing program
Furthernore, when simlar legislation was introduced |ast year,
the Departnment of Natural Resources (DNR) indicated it would
introduce legislation to address the concerns, but it has not.
He enphasi zed that no one has been forthcomng wth developing a
system that wll work, including DNR Therefore, HB 74 was
i ntroduced, and he said he wll continue to press forward on
this issue because sonmething that brings those in inpacted areas
to the table, the permtting process, in a neaningful way is
necessary.

8:10: 27 AM

TERI CAMERY, Planner, Planning Division, Ofice of Comunity
Devel opnent, Departnment of Comrunity Devel opnent, City & Borough
of Juneau, related support for HB 74. She pointed out that
coastal districts have been working to be involved with the
exi sting coastal managenent program although the acceptance of
| ocal policies has been reduced since 2003. Therefore, the nost
critical thing that HB 74 does is to return |ocal involvenent to
the ACMP. She rem nded the conmmttee that coastal nanagenent is
the way in which l|ocal concerns are carried forward in the
process. This fall the state did go through a substantial re-
eval uati on process of ACWMP, but unfortunately no |egislation has
been introduced. In the absence of [departnental] |egislation

HB 74 addresses the concerns of the local coastal districts,
state agencies, and industry. The aforenentioned entities work
closely together as it'’s not a matter of separate interests.
Local governnents, she related, have a very strong interest in
pronoti ng healthy econom es. I deal ly, the ACWP, when run well,
is a good way to [pronote healthy econom es]. In closing, M.
Canery reiterated support for HB 74.

8:12:45 AM
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REPRESENTATI VE M LLETT inquired as to an exanple of a project or
devel opment for which the Gty & Borough of Juneau didn't have
input and that project or developnent was a detrinent to the
| ocal managenent pl an.

M5. CAMERY said she couldn’'t identify a specific project. The
issue is that the Gty & Borough of Juneau lost a significant
nunber of very inportant policies wth the 2003 change to the
coastal managenent program but the Cty & Borough of Juneau
decided to keep those policies in the local |and use code. An
exanpl e of one such policy maintained in the land use code is
the basic streamside setback. Therefore, such a policy is
reviewed separately at the local level rather than through a
coordinated review with the state. The aforenentioned adds tine
and expense for the devel oper. Ms. Canery explained that the
issue with the districts is one of due deference. Although DNR
says that districts can always conment on projects and that the
department will always listen to the districts, the districts
are placed in a very different position when comenting on state
standards versus local policies. The districts are placed in a
much weaker position to carry forth |ocal concerns, she opined.

8:15: 50 AM
CO CHAI R MUNQZ requested expl anation of the carve out.

M5. CAMERY expl ai ned that the carve out refers to the renoval of
the Departnment of Environnental Conservation (DEC) from the
process. Therefore, renoving the carve out would restore DEC s
role in the process.

8:16:54 AM

DAVID CASE, Attorney, Northwest Arctic Borough, infornmed the
commttee that he has been the borough attorney for in excess of
15 years. The borough has worked under the old ACMP and is in
nmedi ation with DNR under the new ACVP. Under the old ACWP, he
recalled only two projects that were denied in the Northwest
Arctic Borough. Those denials were with the full participation
and concurrence of the state. O the two denied projects, one
project was to dreg the entire coast of the borough for mnerals
and the other project was the proposed developnent of an
archaeol ogi cal historic site. The ACWP [prior to 2003] worked
wel |l for the borough and was viewed as ensuring devel opnent and

participation at the l|ocal |evel. M. Case opined that the
guestion is whether devel opnent and deci sions about devel opnent
will be made in a bureaucratically centralized manner wi thin DNR
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or will that decision nmaking be decentralized throughout the
state and take into account the geographic, historical, and
cultural diversity of the residents of the state. He noted that
it has been frustrating to nediate the borough’s participation
in the new program When the borough has attenpted to devel op
| ocal policies that address its unique resource, and cultural
and subsistence practices, the borough has essentially been
stonewal | ed by the departnent. Furthernore, the borough has
never been able to engage the departnent regarding the real
i ssue, regarding whether it’'s better for the state’ s resource

devel opnent to be centralized  Dbureaucratically in state
government or to develop resources in conjunction with the
concerns of local jurisdictions. In a state as vast as Al aska
and with a constitution that affords |ocal control, he

recommended, that these resource devel opnent decisions should be
decentralized through the local districts. The af orenenti oned,
he opined, is a public policy matter that the legislature is
gualified to address.

8:20: 55 AM

CO CHAI R HERRON, upon determ ning no one else wished to testify,
cl osed public testinony.

8:21:18 AM

REPRESENTATI VE JOULE turned the conmttee's attention to the
amendnents he has offered for the colmmttee’s consi deration.

8:21: 38 AM

REPRESENTATI VE HARRI S noved that the commttee adopt Anmendnent
1, which read [original punctuation provided]:

Delete at pg 7 (b)(2), lines 20-23.

Add at pg. 7 line 20 the follow ng:

(b)(2)(a) are necessary given |local conditions, and
(b)(2)(b) are supported by evidence, i ncl udi ng
contenporary or traditional |ocal know edge, if the
policies are nore specific than state or federa

statutes or regul ations.

REPRESENTATI VE M LLETT obj ected for discussion purposes.
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8:22: 03 AM

ELI ZABETH HENSLEY, Intern, Representative Reggie Joule, Al aska
State Legislature, explained that Amendnent 1 would clarify
Section 9 as the forner |anguage was uncl ear.

8:23:38 AM

REPRESENTATI VE GARDNER inquired as to how one would dispute
contenporary or |local knowedge if it’s not docunented in a
formal manner.

M5. HENSLEY explained that the enforceable policies nust be
supported by provabl e evidence, including contenporary or | ocal
knowl edge. She opined that through the approval process of the
enforceable policy there would likely be a discussion as to
whet her the | ocal know edge justifies the need for the
enf orceabl e policy.

8: 25: 29 AM

CO CHAIR HERRON inquired as to why the term "stricter"” has been
del eted with Amendnent 1.

M5. HENSLEY related that the term “stricter” was of concern

because sone felt it al l oned coast al districts to wite
enforceable policies that would reach beyond state or federal
| aw. The aforementioned isn't the intent of HB 74, and

therefore the om ssion of “stricter” would | essen the concerns.
8:.26: 28 AM

REPRESENTATI VE M LLETT nai ntai ned her objection.

8:26:41 AM

REPRESENTATIVE HARRIS surmsed that HB 74 is addressing that
those closest to the resource or inpacted areas feel their voice
isnt being heard when it cones to developnent in the area.
Therefore, HB 74 intends to develop a coastal policy board that
woul d provide |local areas nore input in the decision making of
the devel opnent of the coastal areas. Representative Harris
further surmsed then that the Amendnment 1 describes the
paraneters of the |ocal jurisdictions.

M5. HENSLEY noted her agreenment w th Representative Harris’
under st andi ng.
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8:28:58 AM

REPRESENTATIVE M LLETT expressed concern wth the terns
“contenporary and traditional,” which she opined seem to be
conflicting ternms and rather subjective.

8:30: 07 AM

REPRESENTATI VE JOULE explained that traditional know edge is
referred to as anecdotal information. He then related that he
has observed rmuch |ocal know edge parallel scientific data.
Amendnent 1 acknow edges the two systens working parallel.

8:31:19 AM

REPRESENTATI VE ClI SSNA posed a scenario in which a building is
constructed in an inappropriate area and the locals conplain
they weren't listened to on the matter. She asked if Anmendnent
1 woul d address the aforenenti oned.

M5. HENSLEY said it could, depending upon whether the coastal
district had addressed such in its enforceable policies. Wth
regard to science and | ocal know edge, Ms. Hensley recalled that
in the 1980s scientists decided there were too few bowhead

whales in the Arctic Ccean to allow the whale hunt. However,
the whalers disputed that claim and charged that the bowhead
whal e popul ation was thriving. Eventually the whalers worked

with the scientists to prove that a healthy bowhead whale
popul ati on exi st ed.

REPRESENTATI VE JOULE pointed out that the term “or” is used in
the |anguage being inserted by Anmendnent 1: "contenporary or
traditional |ocal know edge".

8:35: 09 AM

REPRESENTATI VE HARRI'S acknow edged the Departnent of Natural
Resources’ (DNR) opposition to HB 74, but asked if DNR supports
Amendrent 1 over the |egislation.

8:35:41 AM
RANDY BATES, Director, Division of Coastal & Ocean Managenent,
Department of Natural Resources (DNR), related his understanding

that Anendnment 1 would expand the ability of coastal districts
to wite enforceable policies beyond the original HB 74.

HOUSE CRA COW TTEE -7- February 24, 2009



8:36:18 AM

REPRESENTATI VE HARRI S surmi sed then that DNR opposes Anmendnent 1
because it’s stricter than HB 74.

MR. BATES opi ned that Amendnent 1 uses subjective terns such as
“necessary”, “local conditions”, and “evidence” all of which
aren’t defined. The aforementioned terns are nuch |[ess
stringent and restrictive on what |ocal coastal districts can
do. Therefore, Anmendnent 1 would expand the ability of |ocal
coastal districts to wite enforcenment policies nore broadly
than what was allowed in the original |egislation. In further
response to Representative Harris, M. Bates confirnmed that DNR
opposes Amendrent 1.

8:37:31 AM

REPRESENTATIVE HARRIS related his belief that HB 74 is the
result of much frustration. He asked if DNR is prepared to
address that frustration and do sonething about it.

MR. BATES answered that DNR conducted a re-evaluation and
continues to work through what should and could be done.
However, at this point the departnent isn't prepared to
i ntroduce any |egislation or changes proposed in HB 74 or any
ot her changes. M. Bates relayed that although DNR doesn't
believe a statutory revision is necessary to acconplish change
with the ACMP, DNR recognizes it could, if appropriate, nake
regul atory changes that would resolve some of the issues

ment i oned. He enphasized that he isn't suggesting nor
commtting that the departnment will nake regul atory changes.
8:39:33 AM

REPRESENTATI VE M LLETT inquired as to whether DNR could define
the ternms "contenporary and |ocal know edge”, as specified in
Amendnent 1.

MR. BATES responded that “contenporary” is a new termthat isn't
in the current ACMP, and thus would require definition. The
| anguage “traditional |ocal know edge” is in the ACMP and refers
to knowl edge that is handed down from generations of users and
supported by a | ocal body of sonme sort.

8:41: 28 AM
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REPRESENTATI VE ClI SSNA opined that there appear to be serious
climate changes resulting in a lack of food and those who
experience it the nost live in the community. She asked if it’s
possible to expand the thinking with the use of the term
“contenporary.”

VR. BATES confirmed that if HB 74, including the term
“contenporary,” passes, DNR would inplement it according to the
| aw. However, the matter is one of local input, which has
al ways existed, versus local control, which HB 74 proposes.
Fundanent al | vy, DNR believes the ACWP, as it’'s currently
statutorily structured affords relevant input from the coastal
districts. However, the ACMP is a state program and thus the
state should remain in control of the decision making while
taking into account input from the coastal districts, including
information relating to contenporary and/or traditional |ocal
know edge.

8:44: 02 AM

COCHAIR MUNQZ related her wunderstanding that M. Bates’ has
said that local control would be a result of HB 74. She
inquired as to whether M. Bates believes the coastal districts
had | ocal control or input prior to 2003.

MR. BATES expl ained that when the ACMP was originally setup in
1977, it established a state coastal program with a |ocal
i npl enentation technique, which nmeant that the coastal districts
were a partner in the program and they had enforceabl e policies.
The coastal districts could apply those enforceable polices and
determ ne whether a project would be consistent or conpliant
with the | aws. Al though the coastal districts never had veto
authority, the state always offered due deference and given
greater weight when the local coastal district had expertise or
responsibility in the area in which the district nmade comrents.
Therefore, from DNR s perspective, prior to 2003 it was a
situation of local input.

8:45: 28 AM

REPRESENTATI VE HARRI S rem nded the committee of the litigation
over the Shell offshore drilling in which |ocal people felt they
weren’'t given due consideration. He opined that the |ack of due
consideration was for issues that would ve |ikely been addressed
under the conditions being discussed today. The locals felt
their only renedy was litigation and now the entire operation is
st opped. The 9th Circuit Court of Appeals, he noted, is no
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friend to Al aska. He then questioned, “If you don’t have a
| ocal renedy done by |local people, are we not just setting
ourselves up for a continuous trek down to San Francisco and
maybe back to Washington, D.C., to have this stuff litigated and
litigated.” He stressed his desire for the admnistration to
understand that |ocal people have concerns rather than turn a
blind eye to | ocal issues that could get worse.

8:49: 02 AM

A roll call vote was taken. Representatives GCissna, Gardner
Harris, Herron, and Mnoz voted in favor of Anendnent 1
Representatives Keller and MIlet voted against it. Ther ef or e,

Amendnent 1 was adopted by a vote of 5-2.
8:49:41 AM

REPRESENTATI VE HARRI S noved that the committee adopt Anmendnent
2, which read [original punctuation provided]:

At pg. 11, line 13 delete the following from sec.
46. 40. 070:

(B) are not preenpted by federal statutes or
regul ati ons; and

Add the following at pg. 11, line 13:
(B) are not preenpted by federal or state |aw.
At pg. 11, line 20 add:

(c) In (a)(2)(B) of this section, an enforceable
policy of the district coastal managenent plan is
preenpted by state statutes or regulations if it is
prohi bited, either by express legislative direction,
or direct conflict with a state statute, or where a
local law or regulation substantially interferes with
the effective functioning or a state statute or
regul ation or its underlying purpose.

REPRESENTATI VE M LLETT obj ect ed.
8:49:54 AM

M5. HENSLEY explained that Anendnent 2 clarifies that |ocal
policies can't override state law or render a state |aw noot by
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articulating when a district policy oversteps its bounds. MVs.
Hensl ey highlighted that nmuch of the discontent with the ACWP is
related to the lack of consensus as to what enforceable policies
are approvable. Anmendnent 2 clarifies that enforceable policies
aren’t approvable when they are preenpted by state or federa
I aw.

8:52:13 AM

REPRESENTATIVE M LLETT inquired as to the renedy when an
enforceable policy runs afoul of a regulation.

REPRESENTATI VE JOULE pointed out t hat departnments wite
regul ations for any | aw passed.

8:52:55 AM
CO CHAI R HERRON char acteri zed Anendnent 2 as gui dance.

M5. HENSLEY noted her agreenent because Amendnent 2 guides the
[ proposed] board regarding what plans it can and can't approve
The concept of preenption is included because it’s well known.
The desire is for the public and all interested parties to
understand the ceiling of enforceable policies, and the concept
of preenption is understood by many, she opined.

8:54:27 AM

M5. HENSLEY, in response to Representative Harris, specified
that on page 11, Iline 16, subsection (b) refers to federal
statutes and regul ations and [ proposed subsection] (c) refers to
state statutes and regul ati ons.

8:54: 56 AM

REPRESENTATI VE M LLETT w thdrew her objection. There being no
further objection, Amendrment 2 was adopt ed.

8:55:13 AM

REPRESENTATI VE HARRI S noved that the commttee adopt Anmendnent
3, which read [original punctuation provided]:

Del ete pg. 16, lines 21-28.

Add at pg. 16, line 21 the follow ng:
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(a) Acity within the coastal area that is not part of
a coastal resource service area shall be included for
purposes of this chapter within in adjacent coastal
resource service area unless its governing body, by
resolution adopted by a mpjority of its menbership,
chooses to exclude the city from an adjacent coasta
resource service area and a copy of the resolution is
filed with the conm ssioner of comerce, comunity,
and econom c devel opnent .

REPRESENTATI VE M LLETT obj ect ed.
8:55:34 AM

M5. HENSLEY explained that Amendnent 3 restores the existing
| aw s | anguage.

8:56: 29 AM

REPRESENTATI VE M LLETT related her understandi ng that Anendnment
3 specifies that inaction by a bordering city would be included
unl ess they exclude thenselves fromthe coastal plan.

M5. HENSLEY replied yes, adding that's the existing | aw.

8:56: 52 AM

REPRESENTATI VE M LLETT renoved her objection, and there being no
further objection Anendnment 3 was adopt ed.

8:57: 05 AM

REPRESENTATI VE HARRI S noved that the commttee adopt Anmendnent
4, which read [original punctuation provided]:

Delete at pg. 17, lines 8-23.
Add at pg. 17 line 8 the follow ng:

“coast al resource district” nmeans each  of t he
following that contains a portion of the coastal area
of the state:

(A unified nmunicipalities;

(B) organi zed boroughs of any class that exercise
pl anni ng and zoni ng authority;
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(© hone rule and first class cities of the
unor gani zed borough or w thin boroughs that do not
exerci se planning and zoning authority;

(D) second class cities of the unorganized
borough, or wthin boroughs that do note exercise
pl anni ng and zoning authority, that have established a
pl anni ng comm ssion, and that, in the opinion of the
conm ssioner of comerce, comunity, and economc
devel opment, have the <capability of preparing and
i npl enenting a conprehensive district managenent plan
under AS 46. 40. 030;

(E) coastal resource service areas established
and organi zed under AS 29.03.020 and AS 46.60.0110-
46. 40. 180;

REPRESENTATI VE M LLETT obj ect ed.

8:57:13 AM

M5. HENSLEY explained that Amendnent 4 acconplishes the sane
thing as Amendnent 3 as it restores |language in the existing
I aw.

8:57:39 AM

REPRESENTATI VE GARDNER i nquired as to why the sponsors initially
of fered the | anguage in HB 74 that [Anmendnents 3 and 4] del ete.

M5. HENSLEY explained that when witing HB 74, the sponsor

reviewed DNR s proposed Novenber |egislation. VWere the
sponsors felt they could make a concession by adopting DNR s
| anguage, the sponsors did so. She noted that there are those

who ot herwi se support HB 74 who have expressed concern with this
[ proposed] section, and the sponsors felt it should be renoved.

8:58: 59 AM

REPRESENTATI VE M LLETT w thdrew her objection. There being no
further objection, Amendnent 4 was adopt ed.

8:59: 14 AM

CO CHAI R HERRON announced that HB 74 would be held until WMarch
3, 2008, and a commttee substitute would be prepared for that
meet i ng.

9: 00: 07 AM
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REPRESENTATI VE HARRI S reiterated that HB 74 is illustrative of a
| arger problem of which the governor is aware. He opined that
the people of the inpacted areas of the state need to heard. He
then said that he will vote in favor of noving this |egislation
out of commttee and he hopes M. Bates takes the aforenentioned
sentinents back to his boss.

9:01: 48 AM

COCHAIR HERRON related that after the Jlast hearing he
approached Representative Joule and nenbers of the industry and
was pleased that the sponsor brought forward anmendnments to work
toward the mddle. However, he expressed disappointnent that
i ndustry reported it could do nothing.

9:02: 29 AM

REPRESENTATI VE  JOULE rel ated t hat DNR, adm ttedly, has
overreached its authority, through regulation, per the origina
charter of the ACW,. Therefore, he questioned why one would
| eave the authority with DNR  The aforenmentioned is one of the
reasons for the introduction of HB 74. Representative Joule
then recalled that the Alaska State Constitution says the
resources of the state will be developed for all the people of
the state. Representative Joule then related his belief that
there are three kinds of resources: renewabl e, nonrenewabl e,
and human resources. He opined that DNR is |eaving out human
and renewable resources when they reject the policies by the
| ocal comuniti es.

[HB 74 was hel d over. ]

9:04:42 AM

ADJ QURNIVENT

There being no further business before the commttee, the House

Community and Regional Affairs Standing Commttee neeting was
adj ourned at 9:04 a.m
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