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ACTI ON NARRATI VE
8:01: 02 AM
COCHAIR BOB HERRON called the House Community and Regional

Affairs Standing Comnmttee neeting to order at 8:01 a.m
Representatives Herron, Mnoz, Keller, and Gardner were present
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at the call to order. Representatives Harris, Mllet, and
Cissna arrived as the neeting was in progress.

HB 74- COASTAL MANAGEMENT PROGRAM

8:02: 05 AM

CO CHAI R HERRON announced that the only order of business would
be HOUSE BILL NO 74, "An Act relating to the Alaska coastal
managenent program and establishing the Al aska Coastal Policy
Board. "

CO-CHAIR HERRON informed the committee that HB 74 would be held
over today.

8:02:33 AM

REPRESENTATI VE REGE E JOULE, Al aska State Legislature, speaking
as one of the prinme sponsors of HB 74, began by sharing a photo
map entitled "GO Developnent in Alaska's Arctic."” The photo
illustrates the anmount of oil devel opnment from 1968 when oil was
first discovered in Prudhoe Bay and there was a single well to
1977. In 1977 coastal zone nmnagenent began. In 1989
[ devel opnent] began [to reach into] the coastal areas of the
North Slope and around Prudhoe Bay. By 1999 there was nuch

activity in the North Slope region. In 2003 how coastal zone
managenent was done in the North was changed. The point, he
enphasized, is that at that time coastal zone managenent wth
the involvenment of |local conmunities was very successful in
exploration and developnent of the state's resources. Thi s
| egislation attenpts to return the coastal zone mnmanagenent
process to one in which there is local involvenent. The notion

that local community involvenent would stop developnent is
i naccurate because nuch devel opnent successfully occurred when
| ocal conmunities were involved in the coastal zone nanagenent
pl an. He recalled only in one or two instances that projects
were slowed down and to his know edge no project was halted
because of the coastal zone nanagenent in place. Representative
Joule opined, “One of the brags we have in this state wth
devel opnent is that we do it right.”

8. 06:49 AM
ELI ZABETH HENSLEY, Intern, Representative Reggie Joule, Al aska
State Legislature, explained that HB 74 seeks to anend Al aska

Coastal Managenment Plan (ACMP) statutes to acconplish four
obj ecti ves. She then turned to the history of the ACMP, which
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was created pursuant to the 1972 federal Coastal Zone Managenent
Act. The intent, in part, of the aforenentioned act is:

to preserve, protect, develop, and where possible, to
restore and enhance the resources of the nation's
coastal zone for this and succeeding generations; to
encourage the participation and cooperation of the
public, state, and |ocal governnents as well as of the
federal agencies; to provide for the coordination and
sinplification of procedures in order to ensure

expedited governnental decision making for t he
management of coast al resour ces; and to give
opportunities for public and | ocal gover niment

participation in coastal managenent deci sion making.

M5. HENSLEY rem nded the conmttee that in 1977 the Al aska State
Legi slature enacted the Al aska Coastal Mnagenent Act, which
created the ACWP. The program was federally approved in 1979

Al though originally a 17-menber board oversaw the program in
2003 the Murkowski Admnistration concentrated nuch of the
deci sion-making power in the Departnment of Natural Resources
(DNR) . This legislation, HB 74, has four objectives with the
first being to restore the Alaska Coastal Policy Board, which
woul d be conposed of nine nenbers. O those nine nenbers, five
woul d be appointed by the governor to represent the public
representing coastal districts and the renmainder would be the
commi ssioners of the state’s resource agencies. The board would
be responsible for approving district coastal prograns, grant
progranms, and regulations pertaining to the ACW. She then
pointed out that the process in HB 74 would frontload dispute
resolution by encouraging districts to resolve issues with DNR
prior to the plan being reviewed by the Coastal Policy Board.
The process would also involve all three resource agencies in
pre-deci si on appeal s. Furthernore, DNR would maintain all day-
t o-day nmanagenent of all ACWMP nmatters and retain responsibility
for project consistency reviews. The second objective of HB 74
is to streamline the ACMP consistency review process and to
pronote agency cooperation related to issue resolution. MVs.
Hensl ey highlighted that one of the main ideas behind ACVWP is to
have a one-stop shop for those who want to conduct activities by
the coast. Therefore, HB 74 returns the Departnent of
Environnmental Conservation (DEC) permtting to the process.
This legislation also streanlines the consistency review process
by encouragi ng coordination of nunicipal Title 29 with the ACW
process, which reduces the chances of conflicts between state,
federal, and local permt conditions.

HOUSE CRA COWM TTEE - 5- February 10, 2009



MS5. HENSLEY then specified that the third objective of HB 74 is
to restore the role of coastal districts by allowwng them to
establish local, enforceable, and neaningful policies. Thi s
| egi sl ation would enpower coastal districts w thout giving them
veto authority, which is critical to building partnerships and
engagi ng in responsi bl e devel opnent. M. Hensley opined that HB
74 recogni zes that |ocal people have |ocal know edge that is of
i nportance when managi ng coastal resources. Furthernore, the
federal |law upon which the ACMP is based enphasized coastal

districts, which was also the case in Al aska law prior to 2003

The fourth objective of HB 74 is to restore state's rights by
reinstating certain provi si ons el i m nat ed by t he 2003
| egi sl ati on. For exanple, HB 74 allows for an extension of the
90-day review |limt for those consistency reviews that include
permts from federal agencies. The aforenentioned allows for
nmore input from the state and the public during the review
peri od. The legislation also allows review of projects inland
of coastal zones iif there my be coastal inpacts. The
| egislation, she pointed out, also allows for review of
individual oil and gas |ease sales in federal Quter Counter
Shelf (OCS) waters. She noted that there is no other nechanism
for the state to have such extensive input in what occurs in the
OCs.

8:12: 56 AM

REPRESENTATI VE GARDNER, recalling that the |egislation enpowers
| ocal communities, inquired as to the limts of the power |oca
conmuni ties would hold under HB 74.

M5. HENSLEY related that «currently coastal districts have
difficulty in obtaining approval of their enforceable policies,
which has limted their ability to have a say in their own
comuni ties. This Jlegislation, she explained, would allow
communities to wite enforceable policies that becone part of
t he review process. However, the local conmmunities wouldn't be
responsible for determning whether the project is consistent
with the standards as that responsibility lies with DNR

8:14:16 AM

COCHAIR MUNOZ inquired as to what the new tinmefranme would be
for federal projects.

M5. HENSLEY offered to obtain that answer for the conmttee.

8:14: 49 AM
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REPRESENTATI VE HARRI S asked if the sponsor has fornulated any
answers to the issues raised in the letter from ConocoPhillips
Al aska, I nc. (“ConocoPhillips”). He pointed out t hat
ConocoPhi |l lips requests that the existing [ACMP] program stay in
pl ace.

M5. HENSLEY, regarding the DEC carve out and ConocoPhillips’
desire to maintain two separate processes, opined that generally
the streamining effect is nore beneficial to devel opers.

8:18: 54 AM

REPRESENTATI VE JOULE directed the conmttee’'s attention back to
the map he presented earlier, which illustrates the activity [on
the North Slope] from the inplenentation of the ACMP to 2003.
He, again, told the nenbers that nuch of the tine the map
illustrates was a tine when nuch of what HB 74 proposes was in
place. During that tinme when |ocal communities were involved in
the process, developnent was successful, wth a mninmm of
i ntrusion.

8:21:12 AM

RANDY BATES, Director, Division of Coastal and Ocean Managenent,
Department of Natural Resources (DNR), related that DNR doesn't
support HB 74 as the departnent has two substantive concerns.
First, HB 74 creates a new oversight body that has the ability
to override agency authority, which effectively renders the
| egislative establishnment of laws relative to resource
managenent and protection noot. The second substantive concern
of DNR is that HB 74 doesn’'t balance or represent all the ACW
participants and stakeholders, but rather is specific to the
issues of a group of ACMP participants. M. Bates nentioned
that he had additional concerns that he could detail if the
conmttee saw fit. He then noted that DNR has attached a fi scal
note to HB 74.

8:22:47 AM

REPRESENTATI VE GARDNER inquired as to who isn't represented in
t he | egislation.

MR. BATES expl ained that DNR views the ACMP as a stool wth four
|l egs that consist of the follow ng: coastal districts, state
agencies, interested public, and industry. This |egislation
primarily represents the interests of the coastal districts in
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coastal nmanagenent. The concern is that a change to one |eg of
t he stool nmakes the stool unstable.

REPRESENTATI VE GARDNER then asked whether the departnent
bel i eves the existing ACMP is stable.

MR. BATES related that DNR has been evaluating changes to the
ACMP because the departnment realizes that for many participants
t he program has been chall engi ng since 2003. The departnent, he
further related, is trying to find ways to stabilize the
pr ogr am However, the departnent hasn't reached consensus on
what those changes coul d be.

8:24: 20 AM

REPRESENTATI VE GARDNER inquired as to the ways in which DNR
believes the ACMP is currently unstable.

MR. BATES pointed out that HB 74 illustrates how sone
participants would like to see the program stabilized, such as
through the creation of the Coastal Policy Board, the expansion
of districts” ability to wite enforceable policies, and the
expansi on of the coastal zone inland.

REPRESENTATI VE GARDNER surmised then that one of the ways in
which the status quo is unstable, fromthe departnent’s view, is
the opportunity for coastal zone districts to mnmke decisions
regardi ng inland areas.

MR. BATES said the aforenentioned has been represented through
HB 74. The departnent believes that the ACMP is relatively
functional and stable to the point of being able to inplenent
it. Al t hough DNR recognizes the desire to change the program
the departnent hasn’'t reached a conclusion as to what that
change could or should be or even the form in which the change
woul d be.

8:25:57 AM

REPRESENTATI VE GARDNER asked if there are areas of the ACWP that
DNR believes is unstable or does DNR acknow edge the view of
some stakeholders that the ACWMP is unstable while DNR believes
the programis stable.

MR. BATES explained that a year ago DNR commtted to reeval uate

the ACWP statutes and regulations, and that process was
initiated in July 2008. The goal was to evaluate whether the
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program is stable and whether there is change that could result
in a nore stable program He reiterated that to date, DNR
hasn’t cone to consensus regardi ng whether change is necessary
and what the change could |ook Iike. M. Bates said, “I
woul dn’t put forward the idea that the program is unstable at
this point. Certainly, I know that there is a desire for change
on certain participants’ parts.”

8:27:29 AM

REPRESENTATI VE HARRI S inquired as to what the admi nistration, in
general, and DNR is doing to sit down with those who desire
change and want |ocal issues to be taken into consideration
wi thin the ACWP.

MR. BATES specified that the departnent engaged in a fairly
robust public process to engage all participants in the ACM;
that process began in July 2008. Comments and public input were
solicited in regard to what changes could be acconplished
generally with the program To that end, DNR put out draft
statutes/regulations to gather input, garner ideas, and engage
participants in what the ACWP is and how it could be inproved.
A nunber of neetings were held over the nonths of July through

Decenber during which issues were discussed in depth. Still,
the departnent hasn't cone to consensus with the participants at
the table regarding what changes could be achieved. M. Bates

pointed out that the ACWMP is a conplicated program that
represents many factions, and therefore there is a difference in
opinion as to what is best and how to effectively inplenent a
coastal program

8:32:11 AM

REPRESENTATI VE HARRIS surmsed then that the departnent has
ongoi ng dialogues with the inpacted parties. Referring to the
map of the North Sl ope presented by the sponsor, Representative
Harris inquired as to [what is going on within the ACVMP process]
in other areas of the state where there is developnent or
possi bl e devel opnent.

MR. BATES specified that the coastal program goes around the

coast of Al aska. There are 28 coastal districts that are
actively participating in coastal management . From his
perspective, the departnent has a good dialogue wth those
coastal districts. In fact, a representative from Valdez sits

on the working group with whom the departnent conmunicates.
That representative from Valdez conmmunicates with the South
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Central Region. He noted that the departnent has held ongoi ng
nmeeti ngs over the past six nonths and a full coastal conference
is schedul ed for March.

8:34: 03 AM

REPRESENTATIVE CISSNA recalled the developnent of coasta
managenent in the early 1970s. She further recalled that it
took a long tinme for all communities to develop a plan that
achieved balance and brought in all the stakeholders, in
conparison to a six-nonth process. The current tinme in Al aska
is unparalleled in terns of traunma on communities. She then

expressed the need to be nore thoughtful with the process. For
i nstance, <choosing tinmes to neet or obtain coments from
comunities when the residents are able to participate.

MR. BATES pointed out that the six-nonth process he described

wasn't the only process DNR went through. In fact, since the
2003 changes to the ACWP there has been regular dialogue wth
al | partici pants, particul arly t he coast al districts.

Furthernore, there was a district planning process with all 28
districts in which they revised their plans according to the
2003 changes. He noted that the three remaining districts that
haven't secured approval of their plans are the North Slope
Borough, the Northwest Arctic Borough, and the Bering Straits
Coastal Resource Service Area. The first two boroughs requested
medi ati on of their plans alnpbst two years ago. As part of that
medi ation, the departnent traveled to those coastal districts
and other areas of the state. Therefore, the departnment has
been di scussing whether coastal districts can secure approval of
enforceabl e properties, what topics they can address, and what’s

inmportant to the communities. M. Bates enphasized that this
process has been ongoing, not just in the last six nonths.
However, in the last six nonths the departnent has formalized

its effort to evaluate the coastal zone nmanagenent program and
determne if change is possible. He acknow edged that this is a
critical tine in the state’s history and | ocal governnents woul d
like greater involvenent and say in the permtted activities in
their region. He highlighted that under the existing program
| ocal communities have the ability to have enforceable policies
and have the opportunity to participate in the state’s
permtting process and comment on those activities through the
state agencies or the coastal zone managenment program “The
issues are not lost even if a district does not have an
enforceable policy to apply to a project,” he remarked.

8:40: 04 AM
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REPRESENTATI VE GARDNER inquired as to the changes DNR proposed
in the statutes and regulations it put out for public coment
and whet her those address any of the matters addressed by HB 74.

MR. BATES <clarified that DNR didn't engage in regulation
promul gation through the Adm nistrative Procedures Act, rather
input from the participants was solicited from which potential
statutory changes were crafted. In order to illustrate how
those statutory changes would be reflected in the regulations,
the departnent put out anended regul atory | anguage as an exanple
of the possible conprehensive change to coastal managenent. M.
Bat es conmmented that there are sonme statutory changes that could
be made to the regulations in order to acconplish sone of the
i ssues coastal districts and others have raised.

REPRESENTATI VE GARDNER remarked that she is very interested in
knowi ng what ki nds of changes are being contenpl ated by DNR

8:42:27 AM

CO CHAIR MUNQZ pointed out that one of the concerns with HB 74
is that it could lead to costly delays and litigation. She
asked if there are exanples prior to 2003 in which the
i nvol venent of the coastal districts added cost to or delayed
t he projects.

MR. BATES said that he doesn't have an answer. Part of coasta
zone nanagenent in Alaska, as a voluntary program has been to
include local comunities in the decision-nmaking process. He

opined that |ocal comunities have always been a valuable
participant in the process and had the ability to influence the
out cone of projects. He said he didn't believe the departnent
has ever reviewed whether Ilocal comunity involvenent/coastal
district involvenent is costly. The aforenentioned nay be best
addressed by an industry representative. Any tinme a coastal
district raises a legitimate issue that needs to be addressed
through the state permtting process or through coasta
managenent, the departnent addresses it and brings it to
sati sfaction, he stated.

8:45:17 AM

REPRESENTATI VE GARDNER inquired as to who determnes what is
| egitimate.
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MR. BATES clarified that all issues are legitinmate. He
explained that if an enforceable policy or statewi de standard is
inplicated, it's considered under coastal mnanagenent. If the
issue isn't inplicated under coastal managenent, the issue is
shared with the agency that has responsibility or expertise with
the issue. Therefore, if the issue falls under the jurisdiction
of the departnent, it addresses the issue otherwi se the issue is
shared with [those under whose jurisdiction it falls].

8:46: 47 AM

TOM OKLEASI K, Planning Director, Northwest Arctic Borough,
related the Northwest Arctic Borough's support for HB 74, which
would really restore the coastal districts’ ability to
effectively participate in the ACWP. Since Alaska is a large
and unique state, local input for statewide prograns s
i nportant. The best way to acconplish the aforenentioned is
with a board of Al askans, as proposed in HB 74, to oversee the
maj or aspects of the ACMP. The board, he opined, would restore

effective public engagenent in the program As nentioned
earlier, the Northwest Arctic Borough has been involved in
nmedi ation over its plan, which is still yet to be approved. He

noted that the plan is in year five or six of the process. The
borough, he related, believes the nediation has been one-sided
and very frustrating. Despite all the efforts of the [borough],
the plan was denied by the state. This legislation would fix
sone of the nediation process by providing a fair review
Currently, the only recourse is to go to the conm ssioner of DNR
for a decision that has already been made. There is no ability
to obtain a third party review, he pointed out. In the way of
background, M. Ckleasik informed the conmmttee that during
medi ation the coastal district was required to provide its
analysis of state statutes and regulations and interpret those
and their application by the |egislature. In fact, during that
five-year period, the borough's plan nmay have been rewitten 10-
15 tinmes and policies continued to be rewitten during

nmedi ation, and still no resolution. He related that often when
the state was asked to explain its position, it refused with no
expl anati on or interpretation of regul ati ons. The

af orenentioned was frustrating because there is no recourse.
Therefore, the situation is before the legislature to address
and provide state staff clear criteria and direction for
approval of district policies and ensure there is involvenent of

a board. The Northwest Arctic Borough also approves the
addition of subsistence to the ACWP objectives. Until the
changes of the Mirkowski Adm nistration, the ACMP program was a
very effective tool in balancing resource developnent and
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protecting coastal resources to support healthy subsistence.
When devel opnent cones forward the reality of subsistence should
be recognized and there should be a process through which | ocal
coastal districts can be involved. The aforenmentioned is why
| ocal policies are so inportant. Wth regard to whether | ocal
i nvol venent slows down a project, M. leasik related his
experience that the nore a conpany can work with a comunity to
avoid long-term adverse inpacts the better the relationship with

all parties involved. Furthernore, |local involvenent would
likely result in the project being designed to be nore
effective. In closing, he said that the borough encourages

responsi bl e resource developnent of its natural resources as
illustrated by the Red Dog Mne, the world s largest zinc m ne.
He related that the borough recognizes the econom c inportance
of devel oprment, but enphasized that |ocal coastal districts need
to have a role in voicing valid concerns in order to ensure
resource devel opnent is perfornmed appropriately.

8:52:51 AM

STEVE de ALBUQUERQUE, Director, Health and Safety Environment,
ConocoPhillips Al aska, Inc., related that ConocoPhillips Al aska,
Inc. (ConocoPhillips) is opposed to HB 74. ConocoPhil l'i ps
doesn’t believe that ACMP legislative reform is necessary at
this time and questions the significant changes proposed by HB
74. During the hearing of the Senate conpanion |egislation,
there was testinony that the proposed changes would streanline
the permtting process and save the applicant tine. As the
person in charge of permtting for ConocoPhillips, the state's
|argest oil and gas explorer, developer, producer, M. de
Al buquer que opined that’s not the case.

MR. de ALBUQUERQUE then addressed the existing ACMP process.
Al aska, he stated, is one of the nobst conplex and rigorously
regul ated permtting and business environnments in the world.
ConocoPhillips closely works wth |local, state, and federal
agencies as well as private land owners, Native villages,
regional corporations, comunities, and the public on a daily
basis to seek input on all of ConocoPhillips’ permt activities.
Furt hernore, ConocoPhillips can't point to any of its projects
in which any coastal district’s input or concerns weren't
adequately addressed in the project decision. Mreover, he said
he couldn’t think of an instance during his four years as the
permtting director with ConocoPhillips in which ConocoPhillips
and the coastal districts weren't able to satisfactorily resolve
an issue. He highlighted that in 2003 the |egislature concl uded
that the ACWMP is intended to function with a mninmm of delay
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and avoid regulatory confusion, costly litigation, and
uncertainty regarding the feasibility of new investnent in the
state. The legislature also specified that the standards nust
be clear, concise, and provide the needed predictability as to
the application, scope, and timng of the consistency review
program The aforenentioned resulted in the existing
streanm i ned process. He opined that from the applicant’s
perspective the existing ACMP process provides the assurance of
an efficient permtting process. Exi sting statew de standards
are clear and concise and ConocoPhillips is able to establish
relatively firm tinelines for its projects. Still, coastal
districts have the ability to propose enforceable policies that
conformto the district plan approval criteria and requirenents.
Coastal districts, he related, can also propose enforceable
policies that aren’'t duplicative, don't restate existing state
or federal policies, and don't redefine, replace, or nodify
exi sting standards. However, HB 74 would allow districts to
restrict selected activities within the coastal district. These
activities wuld involve uses of state concern, nmatters already
adequately addressed by existing regul atory prograns. Deci si on-
maki ng authority concerning the managenent and use of state
resources is vested with the state, the current approach avoids
enforceable policies that my be conflicting between the
districts, state and federal agencies, and could result in a
loss of conformty of district policies that currently exist.

M. de Al buquerque stated that ConocoPhillips desires a clear
and concise permtting process in order to accurately estimte
pr oj ect tinmelines. He rem nded nenbers that resource

devel opnment in Alaska is already burdened with many seasonal
constraints and uncertainties due to weather and environnental
prot ections.

8:57:54 AM

MR, de ALBUQUERQUE turned the comrittee’'s attention to the
creation of the coastal policy board, which ConocoPhillips
believes to be unnecessary and nerely adding another |ayer of
conpl exi ty. The existing process provides clear, concise,
consistent statewide standards for resource developnent in
Al aska. Therefore, the existing process prevents conflict in
the regulatory process and provides applicants and stakehol ders
wth the assurance of an efficient permtting process. The

creation of the coastal policy board with approval and deci sion-
making authority could lead to an inconsistent permtting
| andscape and mnuch wuncertainty. He opined that interested
st akehol ders have anple opportunity to review and coment on
proposed projects during the mandated public coment periods
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associated with obtaining local, state, and federal permts.
Applicants already have to <conply wth rmunicipal codes,
enforceable district policies, statew de standards, and existing
state and federal regulations in order to obtain fina
approval s.

8:59: 07 AM

MR, de ALBUQUERQUE then addressed the retention of the DEC carve
out. He related that ConocoPhillips doesn't support elimnation
of the DEC carve out as there seems to be a significant
m sunder st andi ng anong stakeholders on this matter. Approval s
from environnental permts, including air and water permts and
oil spill contingency plans, have well-docunented and clear
public notice and comrent requirenents. The public notice and
comment requirenments haven’'t been negatively inpacted by the DEC
carve out. Again, he reiterated that the current process works
well. He opined that elimnation of the DEC carve out would re-
introduce conflicting regulatory mnandates between DEC and the
ACMP. M. de Al buquerque enphasized that the ACMP is a process
and the permts are received from other agencies. Adequat e
public participation and opportunity for review by the coasta

districts is provided in the existing streanm ined program He
hi ghli ghted that adequate environnental review and protection is
bei ng provided by DEC as part of the consistency review process.

In closing, M. de Albuquerque reiterated that ConocoPhillips
desires a cl ear and consi st ent permtting process.

ConocoPhillips isn't trying to reduce the |evel of environnmental

protection or the subsistence resources upon which so many
st akehol ders depend. M. de Al buquerque questioned why HB 74 is
necessary since, as of 2003, the existing consistency review
process has ensured that both state and local districts’

concerns have been net prior to permts being issued for
devel opnment of projects in a coastal zone. Therefore, changes
to the existing, working programaren’t necessary or desirable.

9:01: 31 AM

JOHNNY AIKEN, Planning Director, North Slope Borough, related
the North Slope Borough’s support for HB 74, which he opined
would fix many of the problens the borough faced during the
amendnent process for its coastal managenent plan. He i nforned
the conmittee that although the [North Slope Borough coastal
district] was recently in nediation with DNR, no agreenment was
reached and thus there is an inpasse. This legislation nmakes it
clear that the <coastal districts can establish enforceable
policies so long as they are clear and concise, don't restate an
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existing law, and don’t address a matter preenpted by state or
federal law. The 2003 changes to the ACWMP allowed districts to
establish policies for those natters not adequately addressed by
state and federal |aw Al t hough the adm nistration ensured the
| egislature that districts would be able to establish reasonabl e
policies concerning such critical matters as subsistence and
activities in federal waters, alnost all [of the district’s]
enforceable policies were denied/rejected by DNR He related
that the review process for the plan was frustrating because the
rul es kept changi ng. He opined that the reasons DNR put forth
to deny the district’s policies weren't supported by statutes or
regul ati ons. This legislation would establish clear criteria
for approving district policies.

MR. Al KEN enphasized that the neither the North Slope Borough
nor any other district wants to adopt policies that would
obstruct future devel opnent. The North Slope Borough is as
dependent on oil and gas as the state is, he said. Thi s
legislation would bring DEC back into the consistency review
process because nany coastal resources and uses are directly
related to air and water quality, which were renoved under the
DEC carve out. Additionally, one of the |argest concerns for
the North Slope Borough is the inpact of a potential oil spill
on the subsistence resources and uses, which can't be addressed
under the existing program Wth regard to the coastal policy
board created under HB 74, M. A ken pointed out that the board
woul d be conposed of coastal district [representatives] and
state agency [representatives]. He opined that the proposed
coastal policy board isn't intended to be a separate stakehol der
group but rather is intended to represent those who inplenent
the program The 2003 changes to the ACMP concentrated all
decision making into a single agency, which is problematic, he
opi ned. This legislation would provide the proposed coastal
policy board oversight in the followng areas: approval of
coastal district plans, approval of major grant prograns, and
approval of proposed changes to the ACMP regulations.
Furthernore, this proposed board would be a streanmined version
of the former coastal policy council as it would be snmaller and

woul dn’t be involved in project consistency reviews. He
highlighted that nothing in HB 74 gives the proposed board
authority to overrule an agency’s decision-mnmaking power. The

af orenenti oned changes proposed by the legislation would
streanline the ACMP because it would encourage stakeholders to
work together early in the process to solve probl ens.

MR. Al KEN acknow edged that the [Departnment of Environnental
Conservation] may state that only three districts don't have
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approved prograns. However, the reality is that nost districts
didn't have the funds to fight for a meaningful and useful
program otherwise they wuld be in the sane position as
[Barrow]. He opined that nost of the districts [with plans] are

as frustrated as those wthout. In fact, he opined that
al though Juneau has an approved plan, the people of Juneau
remai n unhappy with the process. M. Aiken further opined that

[Barrow] has really tried to work with DNR on this process.
However, he related that [Barrow s coastal district] doesn't
believe in or agree with DNR s interpretations, which are
believed to be arbitrary and capricious. The process has been
frustrating; therefore he said he is anxious for changes so that
[the process] could nove forward. Many of the changes proposed
in HB 74 would, he opined, restore faith in the state governnent
and t he ACWP.

9:11: 34 AM

CAROL SM TH, Coastal Coordinator, Cty of Valdez, infornmed the
commttee that prior to the 2003 regul ati on changes, the Val dez
coastal managenent plan had 41 enforceable policies. However,
that decreased to 14 after the changes. The Val dez coastal
managenment plan was approved after the changes because Val dez
felt it was inportant to remain part of the ACMP, although nmany

of the area’s inportant policies had been |ost. The hope, she
rel at ed, was that new regulations would be introduced,
regul ations that provided for nmeaningful [ocal input. Wth

regard to the DEC carve out, Ms. Smth related her support of
Section 37, which elimnates the DEC carve out. At the Novenber
wor kshop in Anchorage, DNR and other state agencies related
problenms with the review process that they attributed to the DEC
carve out. The city has also had problems with regard to
coordi nating and responsibilities for a DEC project. Therefore,
Ms. Smith said she supports the l|egislation naking a one-stop
shop. Furthernore, M. Smth related her support of the
elimnation of the requirenent to update the plan every 10
years. Updating the plan is costly and tinme consum ng,
particularly when no changes are necessary. She related support
for the proposed coastal policy board. The | egislation makes
the criteria for district enforceable policies nuch clearer
because districts should be able to wite neani ngful enforceable
policies that address |ocal concerns. The legislation would
also allow coastal districts to establish policies so long as
they don’t duplicate an existing |law and don't address a matter
by a state or federal agency. Ms. Smith highlighted that the
Al aska coastline is vast and different and one size doesn't fit
all situations. For instance, there is a gap with regard to the

HOUSE CRA COWM TTEE -17- February 10, 2009



Clean Air Act, and although the city wanted to inplenment a
policy to address the gap, the regulations didn't allow for
such.

9:16: 31 AM

TERI CAMERY, Planner, Planning Division, Ofice of Comunity
Devel opnent, Departnment of Comrunity Devel opnent, City & Borough
of Juneau, informed the commttee that she has been working with
the ACMP for approximately eight years now. Ms. Canery related
her support for HB 74. The ACWP, she enphasized, is a
managenent program not a regulatory program Furt hernore, nost
district coastal nmanagenment plans include a variety of policies
that pronote devel opnent and the protection of sensitive areas.
In fact, Juneau has a series of policies for special water front
ar eas. Juneau has used the coastal zone managenent program to
develop the city’'s cruise ship ports, marine facilities, and
various | oading areas. The ACMP is the way in which |ocal
priorities are carried through the review process with state and
federal agenci es. As nmentioned earlier, the coastal district
role was drastically reduced in 2003. In the case of Juneau,
its 99 policy plan was reduced to 16 after a |lengthy course of
nmedi ati on.

M5. CAMERY, in response to the earlier coment that HB 74
represents a specific group, hi ghli ghted that districts
represent 27 coastal districts throughout the state. The
policies presented through the coastal nmanagenent review process
begin with local participation. Therefore, she opined that it’s
a msrepresentation to say that the public and the districts are
separ at e. Districts represent |ocal governnment; districts
represent the public and work constantly wth industry.
Therefore, she said coastal districts aren’'t a separate |leg, as
represented by DNR Ms. Canery related that when Juneau | ost
its policies through the review process, the city decided to
mai ntain those policies within the local |and use code. The
af orenentioned resulted in a separate review process rather than
a coordinated review process, and therefore added tine and
expense for the devel oper. This proposed |egislation would
restore an integrated revi ew process.

M5. CAMERY then informed the committee that when Juneau first
devel oped its coastal managenent programin the 1980s, the focus
was on the Wetland Managenent Program The Wetland Managenent
Plan was the result of very restrictive permtting by the Corps
of ENgi neers. That program she explained, was developed to
pronote scientifically supported developnment on |ow value
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wet | ands versus the single brush review the Corps of Engineers
has to do. Later on the Corps of Engineers took a lax role in
permtting wetland fill. Ms. Canery suggested that wunder the
current federal adm nistration, the pendulumis likely to return
to tighter regulation. Coastal managenent is the way in which
districts can bring their local concerns forward and ensure that
those are heard throughout the federal and state review
processes, which is why she opined that HB 74 helps all the
stakehol ders. Ms. Canery noted that this |egislation, while not
perfect, would seemto work toward the concerns expressed during
a recent three-week neeting of all the stakehol ders.

9:23: 03 AM

MARI LYN CROCKETT, Executive Director, Alaska Ol and Gas
Association (AOCGA), remnded the conmttee that AOCGA is a
private nonprofit trade association whose nenber conpanies
account for the nmajority of oil and gas operations in the state.
Since virtually all of the state’s oil and gas operations take
pl ace adjacent to or wthin Alaska' s coastal zone, AOGA is
actively engaged in the Al aska Coastal Managenent Act and the
subsequent program since its inception in 1979. Over the past
30 years, there has been a significant evolution in federal and
state environnental laws and regulations. |In the |late 1990s and
early 2000s, it becane clear that the ACW had becone
unmanageable in ternms of process and scope. The aforenenti oned
led to confusion, msinterpretation, and significant delays in
the processing of permts, which was largely due to the
evol ution of environmental |aws. The 2003 revisions resolved
these challenges and transformed the program into one that
provides certainty for the state, local districts, and regul ated
community, she opined. Unfortunately, HB 74 elimnates the
certainty provided by the 2003 changes.

M5. CROCKETT provided the follow ng testinony regarding the DEC
carve out, which she characterized as one of the nost
probl emati c aspects of HB 74. She sai d:

This provision in existing |aw inplenents the original
intent of the ACMP, that being that the air, land, and
wat er standards and permits adm nistered by the state
are inherently consistent wth the Coastal Zone
Managenent Program and therefore the additional step
of securing a consistency determ nati on isn't
necessary. These standards were devel oped over years
of technical input and are inplenmented through permts
that are conprehensive and tinme consum ng, carrying
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with them statutory and regulatory requirenments for
extensive public coment period falling outside of the
ACMP review schedul e. As in the previous program
elimnation of the carve out wil | resul t in
consi stency determ nations on projects being held up
until permts with the long lead tines are issued and
finalized; resulting in considerable delays in
projects noving forward and a trenendous anount of
certainty in terns of final approval for applicants to
nove forward. Qur second concern relates to the
coastal policy ... board. W' re very concerned about
the re-establishnent of this board and the extent of
responsibilities that will be vested with it. The
bill enpowers the board to approve all district
progranms and enforceable policies, changes to the
boundari es, statew de standards, and changes to the
pr ogram The Departnent of Natural Resources may
still adopt regulations, but only after approval of
the board, which will result in endl ess back and forth
as DNR attenpts to ... nmesh its requirenents under the
Adm ni strative Procedures Act with board approval. W
are concerned about the predictability and tinelines
being elimnated. One of the nost challengi ng aspects
of any permtting program is the ability to rely on
timelines for decision making and this s o
obviously true in Al aska where we’'re often faced with
operating during ... limted seasons. Unfortunately,
HB 74 elimnates the decision tineline activities

for activities proposed by a federal agency or
permtted by a federal agency with no end tineline

i dentifi ed. Virtually, every project requires at
| east one federal permt for the inpact of this
provision is dramatic and frankly, wll not affect
just only oil and gas activities, but many other

devel opment activities including honebuilding given
the breadth of wetlands coverage in the state, which

will require a permt from the Corps of Engineers.
Finally, 1'd like to talk about expansion of the
coastal boundari es. The bill would expand the reach

of activities not only to the coastal zone but also to
inland of the coastal zone if the activities would
cause direct and significant inpacts to a coastal use
or resource. At last week’'s hearing, we heard a
representative fromone of the coastal districts state
that it’s their desire to weigh in on projects
adjacent to their district, even if it neans over the
nmountai n. Such an expansion of the boundary was never
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envisioned by the federal program nor in the state
program and is another exanple of the uncertainty
that faces project applicants in determining when
their project is in or out of the coastal zone. At
the end of the challenges facing all of wus is
achi eving the necessary bal ance between devel opnent of
state-owned resources for the benefit of all Al askans
while protecting inportant coastal resources. We
believe the program in place today strikes that
appropriate and inportant bal ance.

9:28:31 AM

CARL ANDREW Chair, Cenaliulriit Coastal Resource Service Area,
informed the conmittee that the l|ocal coastal district covers
t he Yukon Kuskokw m Delta and includes about 40 vill ages. He
then related that Cenaliulriit Coastal Resource Service Area
(CRSA) supports HB 74. Al though Cenaliulriit CRSA s plan was
approved last August, it wasn't very helpful and HB 74 woul d be
hel pful in fixing many of the problens experienced during the

years it took to get the plan approved. He then informed the
conmttee that he is a volunteer and no funding has been
received from DNR over the past few years. The Cenaliulriit

CRSA has no paid staff and the forner program director |eft the
program due to frustration with how state was treating the
[district] in terns of its enforceable policies. He enphasi zed
that consistency is the nobst inportant concern. Al t hough the
previous plan [prior to 2003] allowed for the discussion of the
i npacts of devel opment on subsistence, under the existing plan a
district can't coment on subsistence during project review
Bef ore comment on potential inpacts on subsistence, DNR requires
the designation of areas for each type of subsistence use. He
related that the former program director went to every village
and developed detailed GAS maps specifying the location of
subsi stence uses. However, DNR didn't approve the nmaps and
denied the seven enforceable policies related to subsistence.
Ther ef or e, subsi stence can’t be discussed at all during
consi stency reviews. This legislation would allow policies on
subsi stence so long as those policies don’t address sonething
addressed by the state. The legislation also establishes a
coastal policy board, which is necessary since it hasn't worked
for DNR to nmake all the decisions. He concl uded by expressing
the hope that the cormittee would forward HB 74.

9:33: 05 AM
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KARCL KOLEHMAI NEN, Program Coordi nator, Aleutians Wst Coastal
Resource Service Area (CRSA), related that Al eutians Wst CRSA
is largely in support of HB 74. She inforned the commttee that
Al eutians West CRSA represents the entire western Al eutian area,
an area with a wealth of natural resources. She further
informed the commttee that Al eutians West CRSA becane effective
in 2007 and only 10 of the 44 enforceable policies it held at
the beginning of the revision process remnain. There are no
| onger any habitat policies, mtigation policies, or policies
that nention air, water, or land quality. Furthernore, although
there are designated subsistence use areas, there are no
enf orceabl e subsistence use policies. Many of the previous
enforceable polices have been relegated to an unenforceable
appendi x and classified as advisory policies. Prior to [2003],
the ACMP was a network program in which |ocal reviewers were on
par with federal and state reviewers. Al t hough the
centralization of the program in DNR has resulted in silencing
the local voice and creating a disconnected program she said
she didn’t believe that to have been the intent. Passage of HB
74 will return the [coastal districts] to a nore neaningful
position within a network program She then related that the
Al eutians West CRSA is in support of the coastal policy board
that incorporates the positive aspects of the forner coastal
policy council. The proposed policy board would include
representation from the coastal district, resource agencies, and
DCCED. She noted agreenent that the board' s mssion should
include the approval local district plans, programrelated
fundi ng, and program and regul atory changes. The Al eutians West
CRSA also agrees, she related, that the board wouldn't be
responsi bl e for consistency review. The new board, she opined,
woul d serve as a public forum that should result in nore public
i nvol venent and a nore equitable decision-making process, while
provi di ng an outreach conponent that is sorely |lacking now M.
Kol ehmainen said that the DEC carve out has confused the
consi stency review process, especially when the scope of the
project requires permts fromnore than one agency. The renoval
of the DEC carve out has been interpreted as the renoval of any
matter relating to air, water, or land quality through the
program i nplenmenting regul ation. As stated earlier, it becane
i npossible to craft acceptable policies related to air, water,
or land quality or that even nentioned the words air or |[|and.
The aforenentioned negated policies <clearly wthin the
regul ation of DEC, but also policies related to habitat that
m ght touch on water issues. “The return of DEC to the
coordi nated ACMP programis integral to a nmeaningful program and
the AWCRSA supports the inclusion of DEC in network ACWP,” she
opi ned. However, the AWCRSA doesn’'t support the change in AS
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46.40.190 relating to cooperative adnministration as the proposed
| anguage totally reverses the nmeaning of the paragraph and has
the potential of wundermining the existence of CRSAs. Ms.
Kol ehmai nen related appreciation to the sponsor for addressing
the problenms in the existing ACWP. Passage of HB 74 will go a
long way to restore the role of coastal districts in the ACM,
i ncrease public involvenent and oversight, and bring consistency
reviews back into a coordinated network program

9:38:11 AM

GARY WLLIAMS, Coordinator, Kenai Peninsula Borough Coasta
District, testified in support of HB 74. He characterized the
reinstitution of a board to offer a nodest |evel of oversight to
the ACMP as a positive step. Wt hout an oversight board there
is no opportunity for coastal districts to appeal agency
deci sions when there is disagreenent over the interpretation of
statutes and regulations, which was a comon problem in the
rewite of coastal district plans. The proposed | anguage on
page 13, l'ines 9-11, IS extrenely I mpor t ant in the
i npl enentation of a resource managenent program The | anguage
calls for consideration of the inpacts of activities that “would
cause direct and significant inpacts to a coastal use or
resource.” However, under current law a coastal district can't
consider the cunulative inpact of activities that would cause
damage to a resource if the activity occurs outside of the

boundari es of coastal resources. Therefore, an activity in an
upl and that could damage a nearby wetland couldn't be consi dered
in a district consistency review. “The proposed |anguage in

this section nust be part of any rational managenent program”
he said. M. WIlians then pointed out that the Kenai Peninsula
Bor ough Coastal programis part of the Kenai River Center, which
is a nulti-agency one-stop permtting entity wth borough,
state, and federal resource managers working together to process

permt applications and manage conpli ance. The aforenenti oned
is a process and relationship that works. Through the
af orenenti oned process it’'’s evident that bright Iines of

authority and responsibility don't always exist, and therefore
it’s valuable to have a certain amount of overlap and
regul ati ons. Furthernore, it’s inportant that the |egislature
require the [coastal districts] to be inclusive in interagency
and intergovernnental relationships and to communicate their
common concerns and understandi ngs regarding resource issues.

If, in crafting HB 74, local and state agencies are encouraged
to work together to ensure that developnent and resource
protection are in balance, this will be fine |egislation. M.

Wl lianms opined that HB 74 is a step in that direction.
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9:41: 14 AM

MLLI MARTIN, clarified that although she is the president of
t he Kenai Peninsul a Borough Assenbly, she is speaking on her own

behal f today. Ms. Martin recalled her concern when the
Mur kowski Admi nistration “literally gutted what had been a very
good program for Al aska's coastal zones.” She opined that the

program wasn’t broken and didn’t need fixing at that tine,
al though it does now. She enphasi zed that the various regions
of the state differ, and therefore |ocal oversight is critical
Ms. Martin related her support of the idea of a coastal policy
board as it seens to reinstate what existed prior to the 2003
changes. Wth this board, coastal districts can appeal when
there are differences of opinion or interpretations of DNR s
deci si ons, anong other things. Furthernore, the board restores
the voice of the local comunities. She then pointed out that
Section 9 would allow districts to adopt policies that nore
clearly reflect their needs, |ocal conditions, and science. She
suspected that the aforenentioned may be controversial and
require conprom se. She expressed the hope that the trend
toward nore |ocal input and control can be preserved. Section
19, she highlighted, would restore the consistency review
process for those projects inland of the coastal zone if there
is significant inpact to the coastal uses. Ms. Martin related
her concern with regard to any inpact to the rivers, which she
characterized as the [state’s] econom c engines. She opi ned
that restoration of this section as vital. M. Martin noted her
support of wmany of the previous speakers' testinony and
request ed passage of HB 74.

9:43: 52 AM

ANDREW DEVALPI NE, Director, Bristol Bay Coastal Resource Service
Area (BBCRSA), pointed out that [BBCRSA] is not a borough, and
thus [BBCRSA] relies heavily on its own enforceable policies as
they can be made locally relevant to the program The current
program has devastated |ocal prograns because it doesn't allow

| ocal, relevant policies. Therefore, [coastal districts] are
reliant on statewide standards that are one-size-fit-al
st andar ds. Furthernore, BBCRSA believes the proposed coasta

policy board is a good idea because it decentralizes authority.
M. DeVal pine then highlighted the case in which the 9th G rcuit
Court of Appeals decided that M neral Managenent Corporation
didn"t neet the requirenents of +the National Environnental
Policy Act of 1969 partially because it didn't adequately take
into account subsistence whaling of the |ocal people. If the
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program had worked as it should, such that |ocal communities had
the necessary input, the aforenentioned |awsuit would ve |ikely
not have happened and exploration would ve occurred. The
lawsuit also illustrates the instability of the existing ACW
program because the local district wasn't heard regarding its
concerns on subsi stence.

9:48:19 AM
KAREN KEESECKER, Pl anner, Coastal Zone Pl anning, Minicipality of

Anchorage, testified in support of HB 74 as it would resolve
some of the issues [the Miunicipality of Anchorage] has had with

the ACMP since the 2003 revisions. The Municipality of
Anchorage received approval for its coastal managenent plan
revision in Decenber 2007 after a rather |engthy process. The

revi sion reduced the over 100 enforceable policies to 5. One of
the largest problens after the 2003 revision to ACW was
approval of the proposed enforceable policies. Prior to the
2003 revisions coastal districts could develop policies to
address effects for unique coastal resources. However, the 2003
regul ations made it practically inpossible to establish well-
crafted enforceable policies based on |ocal know edge. The new
criteria [enbodied in HB 74] would also allow the Anchorage
coastal district to construct meaningful policies reflective of

| ocal conditions and managenent intent. This |egislation would
al so create the Alaska coastal policy board, which would be a
streanl i ned version of the previous coastal policy council. She

appl auded the efforts to bring back third party oversight wth
the proposed board, which would provide broad agency and
district representation. The legislation would also return DEC
to the ACM. She echoed earlier testinony with regard to the
difficulty of the renoval of air and water quality issues under
the existing program In closing, M. Keesecker thanked the
[ sponsor’s] efforts to rectify this inportant program for
Al aska.

9:50: 59 AM

TOM LOHVAN, Environnental Resource Specialist, Departnment of
Wl dlife Managenent, North Slope Borough, inforned the conmttee
that the North Slope Borough’s local district plan was approved
in 1988, his second year with the borough. He related that the

ACVMP isn’'t like other regulatory schemes and not intended to be
like other regulatory schenes. The ACWMP is a voluntary
partnership and any party that opts to become part of the
program expects to benefit from their participation. St at es

that opt into the national program agree to neet certain genera
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conditions and in return receive federal dollars. [The program
provi des a unique federal conmtnent to nmake federal activities
consistent with the terns of |ocal progranms and in return the
federal governnent receives the protection of coastal resources
and uses. Mrroring the federal approach, the state, in
crafting its program adopted a unique approach 30 years ago
such that the authority was transferred down to the | ocal

district Ilevel. The approach adopted by the state recognized
t he uni queness of Alaska in regard to the size and diversity of
its resources and uses. The plan also recognizes that the
historic grant of real authority from the state and |ocal
comunities is inportant for everyone. M. Lohman then noted

his agreement with M. Canery that the districts are the
residents of the state. This legislation, HB 74, attenpts to
correct sone of the danage to the program since the 2003
regul ati on revisions. Al 't hough there were assurances at the
time of the revisions that districts would be able to adopt
nmeani ngful | ocal enforceable policies dealing with a broad range
of coastal resources and uses. The aforenentioned sinply didn’t
happen, but rather the districts have been left with a greatly
di mnished role in the program M. Lohrman opined that no one
shoul d be frightened of t he | ocal districts’ strong
participation in the program as was the case for nost of the
hi story of the program He pointed out that during that tine
| ocal plans weren't used to halt otherw se good projects. M .
Lohman said that [the North Slope local coastal district] has
been and will continue to be pro-devel opnent on the North Sl ope.
Furthernmore, it’s been frustrating that despite a couple of
years of good faith effort and expense on the part of districts,
the current adm nistration has been slow to restore the program
At the statewide district neeting in April 2007, Comm ssioner
Irwin assured everyone that DNR would fix the program Only
when ACMP | egislation was filed |ast year did DNR announce that
it would begin a formal re-evaluation of the program which

would begin in July. Departnment officials acknow edged at a
June neeting that Ilegislation caused them to act. Again, in
good faith many local districts put a lot of effort into
participation in the re-evaluation. M. Lohman related that

[the North Slope Borough |ocal coastal district] submtted
extensive witten coments in August, attended four full-day
nmeetings in Septenber and Cctober, and an intense three-day
meeting in early Decenber to discuss proposed DNR |egislation.
Over the holidays, the [districts] scranbled to prepare
extensi ve comments after being told the goal was for DNR to file
legislation at the start of this session. He recalled that at
the Decenber neeting, DNR urged everyone to work together and
poi nted out that success in the legislature requires sinplicity
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and consensus. The North Sl ope Borough coastal district along
with other districts asked for the opportunity to nmeet with DNR
as it processes all the input received prior to the introduction

of 1egislation. However, there has been no conmunications from
DNR since the three-day neeting and no legislation from the
adm ni stration has been introduced. He noted that DNR has

argued that there are legal constraints on the executive's
ability, either through the agency or a newy created coasta
policy board, to approve district policies that are stricter or
nore specific than laws passed by +the |egislature. The
aforenentioned is ridiculous, and therefore [the districts] have
asked for a nore detailed briefing on this issue; no such
briefing has been provided. No district is |looking to adopt
policies that conflict with or are pre-enpted by state or
federal law, and furthernore none of the districts are anti-

devel opnment or wused the prograns as such prior to 2003. The
districts nmerely want the ability to shape the devel opnent that
does occur to neet |ocal needs and concerns. In closing, M.

Lohman rel ated strong support for HB 74.
9:57: 37 AM
CO- CHAI R HERRON announced that he and Co-Chair Minoz would work

with Representative Joule until the next neeting at which tine
the commttee will consider anmendnents.

9:58:19 AM

REPRESENTATI VE JOULE highlighted that the testinobny from across
the state today illustrates the wide interest in HB 74 since
people sinply want neaningful input restored. Representati ve
Joule related that his job as a legislator is to represent the
people not the state or the industry. He further related that
sonetinmes healthy tension is appropriate. In closing,

Representative Joule said that he | ooked forward to working with
the co-chairs until the next hearing.

[HB 74 was hel d over. ]

9:59: 24 AM

ADJ QURNIVENT

There being no further business before the conmttee, the House

Community and Regional Affairs Standing Commttee neeting was
adj ourned at 9:59 a.m
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