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ACTI ON NARRATI VE
CHAIR HOLLIS FRENCH called the Senate Judiciary Standing

Commttee neeting to order at 1:34:50 PM Present at the call to
order were Senators French, Huggins, and W el echowski .

HIR 34- FEDERAL FUNDI NG FOR DNA TESTI NG

CHAI R FRENCH announced t he consi derati on of HIR 34.

1:35:14 PM

CRYSTAL KOENEMAN, Staff to Representative Bob Roses, sponsor of
HIR 34, said that this resolution asks Congress to reenact the
Debbie Smth DNA Backlog Gant Program The program which was
originally passed in 2004 and is due to expire in fiscal year
2009, ensures that DNA evidence can be used to convict the
guilty and free the innocent. Al aska has about 400 backl og DNA
cases and reauthorizing the program will ensure continuation of
the grants so the backl og can be addressed.
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She noted that the packets contain information on the federa
grants that Al aska has obtained and what has been done w th that
noney.

CHAIR FRENCH said he assunmes that this would cost the state
not hi ng, and Ms. Koeneman agreed. He asked if the resolution has
a connection to the Innocence Project.

M5. KOCENEMAN replied there really is no connection. She added
that according to the Innocence Project website, Al aska has not
had any post-conviction DNA exonerations.

1:37:32 PM
CHAIR FRENCH said he believes that’'s accurate, and noted that
M. Bill OCberly has been hired to head the Al aska |nnocence

Project. He asked how nmuch Al aska mght get if Congress elects
to reauthorize the program

M5. KOENEMAN estinmated that the state has, on average, received
about $160, 000 a year.

CHAIR FRENCH noted that the grants total $151 mllion, and
coormented that he’d like Alaska to get a little nore of that
noney.

Hearing and seeing no one else who wished to testify, he closed
public testinony. Finding no discussion, he asked for a notion.

1:39: 02 PM
SENATOR HUGGE NS notioned to report HIR 34 from commttee wth
i ndi vi dual recommendati ons and attached fiscal note(s).

CHAI R FRENCH announced that w thout objection, HIR 34 is noved
fromthe Senate Judiciary Conmtt ee.

HB 163- PROPERTY FORECLOSURES AND EXECUTI ONS

CHAI R FRENCH announced the consi derati on of HB 163.

1:39:39 PM

JANE PIERSON, Staff to Representative Jay Ranras, said that HB
163, “An act relating to real property foreclosures, to the sale
of property on execution, and to deeds of trust.”, has been
changed since it was Jlast heard in this commttee. She
highlighted the followng changes between Version \O  25-
LS0630\ O, and Version \N, 25-LS0630\N:
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Page 2, line 31 - AS09.35.140(c)(3) was anended to
i nclude newspapers that have a circulation of over
50,000 copies of each issue as qualified Internet
websites to which non-foreclosure notices nay be
publ i shed.

Page 6, line 31, t hr ough page 7, line 3,
AS34. 20.080(a) (1) was anmended so that the trustee nust
bring an action under AS22.10.020(g) to establish
procedures for accepting bids on the Internet.

Page 10, lines 4-19, adds a new section 34.20.125.
Trustee bond required. Al | references to the
Depar t ment of Conmer ce, Communi ty, and Econom c
Devel opnent ( DCCED) wer e removed, pur suant to

di scussions with DCCED and Departnent of Law (DQL).
This is a matter of private contract and the bonding
requirenents will be overseen by the title insurance
conpanies that will not issue title insurance wthout
the bond in place.

CHAIR FRENCH questioned how many newspaper websites would
qualify under the definition that requires a distribution of
50, 000 copi es for each issue.

M5 Pl ERSON said she believes that the Anchorage Daily News (ADN)
and the Alaska Journal of Conmmerce (AJOC) would qualify. She
suggested that Stephen Routh coul d el abor at e.

1:42: 45 PM

STEPHEN ROUTH, Attorney at Law, Routh Crabtree, APC, said he
only looked at the ADN on the theory that it was the |argest.
That newspaper would qualify because it has a daily print
circulation of about 80,000; web visits are over 130,000 per
month. He didn’t ook at circulations of the AJOC or others, but
he would do so if the commttee wanted nore information

CHAIR FRENCH said if the idea is to get the word out to as many
peopl e as possible to return the nost noney to the |ien hol der
he wonders whether it wouldn't be a better idea to nmake certain
that | ocal papers carry the notices.

MR ROUTH said he agrees wth respect to local printed
publications, but the problem is that the statew de Internet
publication isn't restricted to a particular borough. If any
print publication can qualify to publish on the Internet, a very
small out-of-the-way publication could carry the Internet
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advertisements for a large wurban area. Those mght not be
noticed as much. For that reason, having some circulation
t hreshol d makes sense, he said.

1:45: 25 PM
CHAIR FRENCH asked if his concern is that the Juneau paper or
The  Tundra  Druns, for exanpl e, m ght carry  Anchorage

f or ecl osur es.
MR. ROUTH sai d yes.

CHAI R FRENCH agreed that’s to be avoided, but a Juneau resident
woul d probably never think to look on the ADN website to see if
there was a foreclosure in his or her nei ghborhood.

MR. ROUTH pointed out that a Juneau resident would still be able
to ook in the local paper to find foreclosures in the area
Because of the website visit requirenents, search engines wll
pick up foreclosure information for any particular area. But it
woul dn’t ratchet the other way, which is why it’s a good idea to
have sonme threshold, to make sure that the goal of reaching a
wi de audience is net.

CHAIR FRENCH said it'’s a good point that the Internet
publication augnents rather than supplants newspaper format
notification.

1:47: 03 PM

CHAI R FRENCH turned to the second change on page 6, relating to
accepting bids by tel ephone and asked Ms. Pierson or M. Routh
to further explain what’'s entailed in establishing procedures
ahead of tinmne.

MR. ROUTH explained that this change cane about as a result of
the concern articul ated about the new process for taking bids on
the Internet. The trustee wll establish procedures for
accepting bids on the Internet that are fair, accessible, and
designed to result in noney being imediately available for

di sbursenent, and a superior court judge wll review the
process. In response to a question, he said that AS22.10.020(Q),
on page 6, line 31, is the statutory reference to a procedure

set by a superior court judge.

CHAI R FRENCH asked if bids are currently allowed by tel ephone or
emai | .
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MR. ROUTH replied they're not expressly allowed or disallowed,
but it’s comon practice to use both in foreclosures. This
provi des statutory bl essing, he said.

1: 49: 34 PM

CHAI R FRENCH questioned why only Internet bid procedures are to
be reviewed by the superior court; telephone and email are |eft
out.

MR, ROUTH said he believes it’s because telephone and enuil
aren’t new nethods and wouldn't be viewed as suspect. He
understood the comittee was concerned about mandat i ng
protection of the superior court only on the Internet because
it’s a new nethod.

1:51:14 PM
CHAI R FRENCH asked himto explain the changes nade on page 10.

MR. ROUTH said that the Departnent of Law and the sponsor
decided that this is a private bond matter and there isn't any
need for DCEED to track and keep the information. He concurred.
Thus all reference to the Departnent of Comrerce, Community and
Econom ¢ Devel opnent was dropped. The intent and the result are
t he sane; through bonding, Al askans are provided sonme neasure of
protection from unscrupulous trustees who mght abscond wth
f unds.

CHAIR FRENCH summarized that the new Section 14 requires a
trustee to first obtain a surety bond that nust be term nable at
any tinme by the surety. In the event that it's term nated, the
person who obtained the bond nmay not act as a trustee until the
person obtains another bond. He noted that title insurance
conpanies and title insurance limted producers are exenpted
fromthe bonding requirenent and asked what the latter is.

MR. ROUTH expl ained that one is the underwiter and the other is

the agent; in Alaska there’'s a mx. For exanple, First American
Title is the underwiter that actually provides the insurance.
It has licensed agents, sonme of which aren’'t owned by First

American, but those agents can bind the wunderwiter. This
provi sion provides protection for both the underwiter and the
agent .

CHAIR FRENCH asked if his analysis indicated that there’ s no

reason for oversight from DCCED wth respect to keeping a |ist
of who is bonded and who is not.
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MR. ROUTH replied that is correct.

1:53: 57 PM
SENATOR W ELECHOWABKI asked what it costs to get a $250, 000 bond.

MR. ROUTH estimated it’'s about $5, 000.

SENATOR W ELECHOWMSKI asked what percentage of trustees are not
title insurance conpanies or title insurance Iimted producers.

MR. ROUTH said that the majority of people who act as trustees
in Alaska are non title insurance related. He surm sed that
close to a majority are entities from California.

SENATOR W ELECHOWSKI said he supports the concept of providing
protection, but he questions the $5,000. He'd be curious to hear
DCCED s perspecti ve.

1: 55: 20 PM
CHAI R FRENCH asked Ms. Pierson if this provision was in the bil
when it passed the House.

M5. PIERSON said it was; yesterday DCCED, DOL, and the division
of insurance nmade the decision to take DCCED out of the
equati on.

SENATOR W ELECHOWSKI sai d he doesn't want i nadvert ent
consequences for individuals who act as trustees.

1:56: 10 PM

MR. ROUTH said he understands the concern about what happens to
someone who wants to do this one or two tines, but the reality
is that it’s fairly unconmmon because it’s beconme a professiona
business. H's concern is that wthout bonding requirenents or
ot her i ndi cation of fi nanci al stability, borrowers in
foreclosure aren't adequately protected from unscrupul ous
trustees. Now if a borrower wants to pay off a loan to cure a
forecl osure, the standard practice is to hand the noney to the
trustee. If the trustee decides to run down the road with the
noney, there’s nobody to stop that. That's the evil this tries
to avoid, he said.

SENATOR W ELECHOWSKI asked if there's been a problem wth
trustees commtting fraud.

MR. ROUTH replied it hasn’t happened in Al aska yet, but it has
happened in five or six Western states that he’'s aware of.
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1:58:41 PM
DENNI S FENERTY, Attorney at Law, Anchorage said he’'s represented
| enders for nmore than 20 years and has done nmany forecl osures.

He noted that he commented on the bill during the work session
and he believes the legislation is valuable and brings Al aska
into the nodern age. However, Section 2, whi ch  anends

AS09. 35. 140 by adding new subsections, doesn't fix the problem
that he and others testified to earlier. H's concern relates to
the qualifications for the hosts of the Internet publication.
The publisher of The Al aska Journal of Commerce indicated that
he has a paid subscription of 5,000 a week, which neans that the
AJOC wouldn’t qualify. The ADN would qualify under subsection
(c)(3), which requires a newspaper circulation of 50,000 copies
per issue, but it mght not neet the test wunder subsection
(c)(5), which requires at |least 5, 000 website visits each nonth.

MR. FENERTY suggested the legislature incorporate the concept
that already applies to newspaper advertizing. That is to
aut horize any newspaper to host Internet publications if they
are a newspaper of general circulation under AS09.35.140. That
statute establishes the standard for a newspaper that hosts
foreclosure sales in a judicial district where the sale wll
occur. He suggested that subsection (c)(3) read as follows: “be
used primarily to advertise real property under foreclosure or
be operated by a newspaper of general <circulation under
AS09. 35. 140.” Under subsection (c)(5) he encouraged the
commttee to reduce the nunber of websites visits to 1,000
because requiring 5,000 visits per nonth may exclude the ADN. He
believes that those two changes would open the host sites to
conpetition fromthe AJOC and others, while still protecting the
concept the commttee was concerned about. In other respects

this bill acconplishes good things, he said.

2:04:16 PM

MR. FENERTY, addressing Senator Welechowski’s concerns about
trustees, explained that under deed of trust the trustee owes
duty to the beneficiary and the borrower. It isn't a business
that the |egislature should want people to get into easily so
posting a bond is prudent. A barrier to entry of a $5,000
premium for a $250,000 bond shouldn't concern the |egislature
he sai d.

He offered to answer questions and in conclusion said, “I would

certainly hope that we carefully not create a nonopoly to host
t he.website advertizing.”
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CHAIR FRENCH asked him to forward his witten suggestions on
Section 2 to his office.

2: 05: 35 PM

M KE PRICE, Owmer, Mat-Su Title Insurance Agency in Wasilla and
Fidelity Title Insurance Agency in Anchorage, said he's been a
real estate attorney since 1975 and he’'s conducted many
foreclosures in his years of practice. He, too, opposes the
Internet provisions in Section 2 of the current draft. The
foreclosures he does on behalf of the title conpanies are
advertized in papers of general circulation as defined by a
circulation of either 500 papers or 10 percent of the judicial
district in which the paper is located. If the legislature is
going to encourage Internet advertizing, he would suggest
accepting the sanme | anguage as is used for witten publications.
Wth respect to the 5,000 visits per nonth requirenent under
subsection (c)(5), he would suggest the commttee not establish
an arbitrary nunber. |If the newspaper is one of genera
circulation, then subsection (c)(5) on page 3, «could be
el i m nated al t oget her.

MR. PRICE referred to page 4, lines 5-6, and noted that the new
phrase neans that the lender only has to accept a cure of
default up to two days before the sale, which is inconsistent
with at |east 100,000 existing deeds of trust in the state.
Those contracts between the borrower and the beneficiary
basically say that the borrower can cure any tinme up to the
monment of sale. He encouraged the commttee to |look at the ex
post facto inplications of changing up to 100,000 deeds of
trusts. And, he said, if it is the legislature’s intent to do
this, he would encourage establishing legislative history to
guide the court in the inevitably court challenge. Mst of the
bill is good, but those two provisions are unconscionable and
t hey shoul d be renoved, he said.

2:12:29 PM

CHAIR FRENCH thanked M. Price and said that in these
specialized areas of law, it’s particularly hel pful to hear from
peopl e who do this for a |iving.

SENATOR W ELECHOWNSKI said that M. Price nmade good points, and
he wouldn’'t object to renmoving the two days before the sale
provision. The other issue is an interesting debate, he said
Limting advertisement to one or two Internet sites mght not be
the best answer, but if a large nunber of Internet websites are
allowed, the sales could be buried and be very difficult to
find. There's a bal ance there sonewhere, he said.
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2:14: 04 PM

CHAI R FRENCH agreed that the Internet section of the bill needs
further work. He noted that the two days before sale provision
was in the bill when it passed the House; he circled it at the

| ast hearing but there was no discussion. The testinony today
indicates that it may be contrary to a |arge nunber of deeds of
trust. He' Il discuss with legislative legal the idea of adding
sone qualifying |anguage to keep the provision as long as it
doesn’t conflict wth the contract the borrower signed to
purchase the property.

SENATOR W ELECHOWSBKI offered the perspective that if soneone is
potentially losing their house, they should be able to cure
right up right up to the tine of the sale. That seens fair to
me, he said.

2:15: 38 PM
SENATOR HUGA NS said he agrees but he’d like to hear what the
debate was in the other body.

M5. PIERSON explained that the original draft said five days
prior to the sale. The House Judiciary Commttee changed it to
two days in the belief that it struck a bal ance between the cost
that would be incurred and litigation that may arise if left up
to the day of the sale. After Ilistening to M. Price’'s
testi mony, she acknow edged that an anmendnent may be in order.

CHAIR FRENCH said it’s clear that if some period of tine to cure
remains in the bill, some nodification will be necessary to nake
sure that it’'s subsidiary to any |anguage in existing deeds of
trust. He recogni zed that the sponsor had joined the neeting.

2:17:26 PM

REPRESENTATI VE JAY RAMRAS, Sponsor of HB 163, said he's anenable
to the suggested changes. He 1is concerned about potential
foreclosures in Fairbanks driven by an inability to service a
nortgage and the roster of skyrocketing utilities. Although he
uses banks, he’s mndful that |enders are nore interested in
their being made whol e when a honmeowner is distressed and has to
surrender their home. He is pleased that this comittee is

interested in protecting a honeowner’s remaining equity. “W
appreciate the inprovenents and the amendnments that are going to
be offered by Senate judiciary at the appropriate tinme,” he
sai d.

2:19: 04 PM
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SENATOR W ELECHOWNSKI  recapped his rnusing about the proper
tension between advertizing in one publication that reaches a
| arge nunber of people versus snaller |local advertizing. He
asked the sponsor to provide the comrttee with information on
how ot her states deal with that problem

REPRESENTATI VE RAMRAS said he supports the notion of having two
buyers rat her than one.

M5. PIERSON added that there are provisions requiring |ocal
posting one of which is to advertize the sale in the |ocal
newspaper. The Internet provision is really an expansion to get
nore bidders; it doesn’'t do away with the | ocal provisions.

2:21:24 PM

MR. ROUTH relayed that the ADN in a previous nonth had 123,716
visits so it would qualify, and the Al aska Journal of Conmerce
woul d probably qualify as well. He urged the committee not to
say that if a publication is qualified for print it’'s also
qualified for the Internet because there wouldn't necessarily be
wide publicity to attract bidders. 1It'd be a mstake to
advertize property that’'s for sale in Juneau primarily in the
Tundra Tines. That would be a disservice to everyone involved in
the process. The bottomline is exposure; that’s why real estate
conpani es buy full page ads in | arge newspapers, he said.

CHAI R FRENCH said everyone shares the sane goal; it’s a matter
of finding the best way to do that. He held HB 163 in conmttee.

There being no further business to cone before the conmttee
Chair French adjourned the Senate Judiciary Standing Conmttee
nmeeting at 2:23:02 PM
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