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SENATE BILL NO. 202
"An Act relating to expenditures in aid of or to inplenent the
provi sions of the federal Real ID Act."

HEARD AND HELD

SENATE BI LL NO. 234

“"An Act relating to the crines of assault in the fourth degree
and of resisting or interfering with arrest; relating to the
determnation of tinme of a conviction; relating to offenses
concerning controlled substances; relating to issuance of search
warrants; relating to persons found inconpetent to stand trial
concerning crimnal conduct; relating to probation and to
restitution for fish and gane violations; relating to
aggravating factors at sent enci ng; relating to crimnal
extradition authority of the governor; renoving the statutory
bar to prosecution of <certain crines; anending Rule 37(b),
Alaska Rules of Crimnal Procedure, relating to execution of
warrants; and providing for an effective date."

MOVED CSSB 234(JUD) OUT OF COW TTEE
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BILL: SB 202

SHORT TITLE: PROH BI T STATE SPENDI NG FOR REAL | D ACT
SPONSOR(s): SENATOR(s) W ELECHOWSKI
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BILL: SB 234
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01/ 18/ 08 (S) READ THE FIRST TIME - REFERRALS
01/ 18/ 08 (S) JUD, FIN

02/ 22/ 08 (S) JUD AT 1:30 PM BELTZ 211
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02/ 29/ 08 (S) JUD AT 1:30 PM BELTZ 211
02/ 29/ 08 (S) Heard & Hel d

02/ 29/ 08 (S) M NUTE( JUD)

03/ 17/ 08 (S) JUD AT 1:30 PM BELTZ 211
03/ 17/ 08 (S) Heard & Hel d

03/ 17/ 08 (S) M NUTE( JUD)

03/ 19/ 08 (S) JUD AT 1:30 PM BELTZ 211

W TNESS REG STER

CGEORGE ASCOTT, Staff
to Senat or W el echowsKi
Al aska State Capitol
Juneau, AK
PCSI TI ON STATEMENT: Provided information related to SB 202.

ANNE CARPENETI, Assistant Attorney General

Crimnal D vision

Departnent of Law

Juneau, AK

PCOSI TI ON STATEMENT: Responded to questions related to SB 234.

Bl LL OBERLY, Executive Director
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Al aska | nnocence Project (AlP)

Anchor age, AK

PCSI TI ON  STATEMENT: Provided supporting testinony for
Conceptual Anmendnent 3 to SB 234.

DAN HOFFMAN, Chi ef

Fai r banks Pol i ce Depart nent

Fai r banks, AK

PCSI TI ON STATEMENT:  Expressed concern with Conceptual Anendnent
3 to SB 234.

JOHN GLASS, Deputy Conmi ssi oner

Department of Public Safety

Anchor age, AK

PCOSI TI ON  STATEMENT: Stated that he needs to give Conceptual
Amendnent 3 further study.

GARDNER COBB, Captain

Anchor age Police Departnent (APD)

Anchor age, AK

POSI TI ON STATEMENT: Agreed with the intent of Conceptual
Amendnent 3 to SB 234, but expressed concern with the mechanics.

GREGG STEWART, Supervi sor

APD Evi dence Section

Anchor age, AK

POSI TI ON STATEMENT:  Expressed concern with Conceptual Amendnent
3 to SB 234.

ORI N DYM Forensic Laboratory Manager

State Crinme Laboratory

Department of Public Safety

Anchor age, AK

POSI TI ON  STATEMENT: Testified on SB 234 and described
procedures at the state crine |ab.

QUI NLAN STEI NER, Director

Publ i ¢ Def ender Agency

Departnent of Adm nistration

Anchor age, AK

PCSI TI ON  STATEMENT: Stated support for the mssion of the
Al aska | nnocence Project during testinony on SB 234..

DOUGLAS WOOLI VER, Admi ni strative Attorney

Al aska Court System
Anchor age, AK
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POSI TI ON STATEMENT: Provided fiscal information related to SB
234.

ACTI ON NARRATI VE

CHAIR HOLLIS FRENCH called the Senate Judiciary Standing
Commttee neeting to order at 1:34:18 PM Present at the call to
order were Senators French, MQire, Welechowski, and Huggins.
Senator Therriault arrived shortly thereafter.

SB 202- PRCHI BI T STATE SPENDI NG FOR REAL | D ACT

CHAI R FRENCH announced the consi derati on of SB 202.

1:34:43 PM
SENATOR W ELECHOWSKI noted the previous hearings, and said an
issue that’s conme up is whether or not the bill wll inpact the

Division of Motor Vehicle’'s (DW) ability to continue to do best
practices. He suggested that his staff nenber explain how other
states with simlar provisions have confronted the issue.

CHAIR FRENCH renmarked that this goes to his concern about
whether the bill gives clear direction to the court and others
should a suit result due to the inplenentation of the law The
question is whether DW w Il know what it can and cannot spend
noney on, and whether a judge looking at a suit brought under
this statute will know what nobney can and cannot be spent on.

GECRCGE ASCOIT, staff to Senator Welechowski explained that
Mont ana, Washi ngton, and Miine all passed |egislation rejecting
Real I D. None of those states indicated that doing so prevented
them from conducting best practices, regardless of whether the
practices coincidentally conplied with sonme aspect of Real |ID.
Oficials from each state seened sonewhat surprised at the
suggestion that this would be an issue. In fact, they saw the
legislation as reinforcing the state’s ability to make its own
decisions. M. Luckhaupt, the drafter of this |I|egislation,
agrees that wunder this legislation the admnistration could
continue to conduct and inplenent best practices as long as it
wasn’t done specifically to conply with Real ID. Thus, he said,
there is no need to amend SB 202.

CHAI R FRENCH sunmari zed that he spoke with three states and the
| egislative drafter all of whom said that this |egislation has
not and would not prevent continued efforts to make driver’s
| i censes secure.
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1:38: 52 PM

SENATOR W ELECHOWEKI added that sonme of those states have the
nost secure driver's licenses in the country. Those states were
aimng to prevent the sharing of their databases wth other
states, which is what this bill does. That sharing exposes
citizens to substantial security risk, he said.

CHAI R FRENCH said his concerns are sati sfied.

SENATOR HUGGA NS referred to an issue that came up in Fairbanks
and Anchorage wth respect to not wusing state noney for
enforcing federal inmgration provisions, and asked if there
m ght be simlar unintended consequences with this bill.

1:40: 43 PM

MR. ASCOIT rel ayed that, based on the recommendati ons of the 911
Comm ssi on, Maine is considering inplenenting a residency
requirenent to obtain a driver’s license or an ID card. It’s one
of the few states that doesn’'t already have that requirenent and
although it would conply with Real ID, state officials don’t
foresee any problem

SENATOR W ELECHOASKI added that it's already against the |aw for
illegal inmgrants to get an Alaska driver's license. “In our
opinion, this wll not inpede the state’'s ability to deal wth
illegal inmgrants in any way,” he said.

CHAIR FRENCH found no further questi ons, comment s, or
observations and asked for a notion.

SENATOR W ELECHOWASKI notioned to report SB 202 from conmttee
wi th individual recomendati ons and attached zero fiscal note.

CHAI R FRENCH announced that w thout objection, SB 202 is noved
from Senate Judiciary Standing Commttee.

At ease from1l:42:19 PMtol: 43: 03 PM

SB 234- CRIM NAL LAW PROCEDURE: OVWNI BUS BI LL

1:43:11 PM

CHAI R FRENCH announced the consideration of SB 234. He expl ai ned
that when the conmittee last net Senator Welechowski noved
Version C commttee substitute (CS), and he had objected for
di scussion purposes. In the interest of setting that CS aside
and getting a different one before the conmittee, he wthdrew
hi s objecti on.

SENATE JUD COW TTEE - 5- March 19, 2008



SENATOR W ELECHOWSKI withdrew his notion to adopt Version C, CS
to SB 234, |abel ed 25-GS2038\C, Luckhaupt.

CHAI R FRENCH asked for a notion to adopt Version E, CS to SB
234.

1:44: 00 PM
SENATOR THERRI AULT j oi ned the neeting.

SENATOR HUGGE NS noved to adopt CS to SB 234, |abeled 25-
GS2038\ E, Luckhaupt.

CHAI R FRENCH obj ected for discussion purposes. He explained this
CS incorporates five changes as a result of the previous
hearing. Sections 1 and 2 tighten language with respect to
el ectronic database reporting such that the records wll be
subnmitted, as required, to local I|aw enforcenent agencies.
Section 3 addresses the three-strikes assault provision. As
currently witten, only assaults that happen forward of the

effective date of the bill would count as priors. It would only
count felony assaults, felony sex assaults, and sex abuse of a
mnor as well as pain assaults in the msdeneanor realm he

said. The third change adds zopiclone (Lunestra) to the list of
controll ed substances in Section 7. The forth change occurs in
Section 17 [18]. Last week there was debate on how long the
police should have to return a search warrant and this keeps the
provision for two 30-day periods. “You have to nake a return
within 30 days; if you apply to the court you can get another 30
days if you show good cause.” Although sonme suggested adopting a
reasonable tinmefrane, it seens better to have a nunber and | et
that be the guiding principle, he said. The final change is to
the applicability sections, nmaking the assault ©provisions
prospective rather than retrospective.

1:46: 43 PM

SENATOR W ELECHOWBKI referred to page 3, lines 5-15, and said
his understanding is that if soneone has conmtted nurder or
assault on two or nore occasions then the third assault is a
f el ony.

CHAI R FRENCH asked Ms. Carpeneti to outline, for the record, the
statutory references on page 3, |ines 8-13.

ANNE CARPENETI, Assistant Attorney General, Crimnal D vision,

Department of Law, explained that the predicate offenses are
listed on lines 8-15. Line 8 [AS11.41.100 — 11.41.170] refers to
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hom ci de convictions. Line 9 [AS11.41.200 — 11.41.220] refers to
assault in the first degree—a class A felony, and assault in the
second degree—a class B felony. Line 10 [AS11.41.230(a)(1) or
(2)] refers to injury assault in the fourth degree. Fear assault
in the fourth degree, which is a m sdeneanor, is not included as
a predicate offense. Line 11 [AS11.41.280 — 11.41.282] refers to
assault of an unborn child in the first and second degree. Line
12 [AS11.41.260 — 11.41.270] refers to stalking in the first and
second degree. Line 13 [AS11.41.410, 11.41.420.11.41.436. or
11.41.438] refers to sexual assault in the first and second
degree and sexual abuse in the first and second degree.

1:48: 45 PM
SENATOR W ELECHOWSKI asked if all those offenses, if conducted
on their own, would al ready be felonies.

MS. CARPENETI replied all but the fourth degree injury assaults
and stalking in the second degree.

SENATOR W ELECHOWSKI said if someone is convicted twce of
stalking and then commts a fourth degree assault that would
becone a fel ony.

M5. CARPENETI said yes, as long as it’s an injury assault and
not a fear assault.

CHAI R FRENCH noted the neno from M. Woliver and asked him to
give his view of the fiscal inpact of the three-strikes assault
provi si on.

DOUGLAS WOCOLI VER, Adm ni strative Attorney, Alaska Court System
expl ai ned how the court counts and tracks cases and rel ayed that
under the current statutory list of predicate offenses, had this
bill been in effect in calendar year 2007, approximately 600
m sdeneanor of fenses woul d have been charged as fel oni es.

CHAIR FRENCH restated that under the current CS, that is 600
i ndi viduals who were charged with assault in the fourth degree
and have two predicate priors. M. Woliver agreed.

1:52:18 PM

SENATOR W ELECHOWSKI asked if the analysis was done under the
provision in Version E or under the prior provision that only
i ncluded crinmes involving donestic viol ence.

MR. WOOLI VER replied the nunber 600 comes from an anal ysis under
the CS that’'s before the conmttee.
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SENATOR THERRI AULT asked if there would be latitude to plead
down from the higher charge.

MR. WOOLI VER said yes; the nunber he gave is relevant for the
court because what a person is charged with determ nes which
court he or she will be in. Wat the person pleads to is a
different matter and doesn’'t affect the fiscal note too nuch.

CHAI R FRENCH added that any felony charge neans the person wll
be in superior court. For exanple, a person could be charged
with 9 msdeneanors and a felony, and because of the one felony
charge, they’d go to superior court.

MR. WOOLI VER agr eed.

CHAIR FRENCH commented that he wouldn’t have guessed the nunber
would be that high, but if 600 people who have a nunber of
priors are out there assaulting individuals, +the nessage
obviously isn't getting across. That illustrates the need for
this kind of statute, he said.

VR. WOOLI VER added that in looking at the prospective
application of the bill, he found that the Departnent of
Corrections (DOC) has interesting statistics on the nunber of
people who have three convictions within a 12-nonth period.
“Peopl e wack up these offenses very quickly,” he said.

CHAIR FRENCH reminded the conmittee that there won't be 600
cases next year because it will take sone tinme for the predicate
priors to begin to count. “None of the convictions that are on
the books today, wll nake a person a felon under this |aw
They’ve got to be convictions after the effective date of the
Act,” he said.

MR. WOOLI VER agr eed.

CHAIR FRENCH added that “Better Jlate than never.” is the
wat chword for today.

1:54: 26 PM

CHAIR FRENCH renoved his objection. Finding no further
obj ection, he announced that the CS is before the commttee.
Directing attention to page 7, lines 5-6, he suggested that the
| anguage about returning the search warrant based on the
circunstances of the investigation is no |longer necessary. It
was necessary when the warrant had to be returned within a
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reasonabl e anmpbunt of tinme, but not now that the tinefrane is a
firm 30 days. He asked Ms. Carpeneti to comment.

M5. CARPENETI agreed that the |anguage is surplus.

1: 55: 59 PM
CHAI R FRENCH noved Anmendnent 1.

Amendment 1

Page 7, lines 5-6:
Delete “as determned by the court based on the
ci rcunst ances of the investigation”

1: 57: 02 PM
SENATOR THERRI AULT asked if the end of the sentence should read,
“...after the date of its issuance.”

M5. CARPENETI said it works without the insertion, but adding
t he phrase does nmake the sentence sound better.

CHAI R FRENCH suggested that be addressed separately.

CHAI R FRENCH found no objection, and announced that Anmendnent 1
i s adopt ed.

1:57: 59 PM
CHAI R FRENCH noved Anendnent 2.
Anendnent 2
Page 7, line 5 follow ng “date”

| nsert “of issuance"

SENATOR THERRI AULT suggested the committee pass the anmendnent
with “wggle roonf to allow the drafter l|atitude. Chair French
added that if this inserts something horrific into the statutes
he’d hope that the drafter would bring it to the commttee's
attention before the bill noves fromthe Senate.

CHAI R FRENCH found no objection, and announced that Anmendnent 2
i s adopt ed.

1: 58: 58 PM

CHAI R FRENCH directed attention to a conceptual anendnent in the
formof a work draft and explained that it was a separate Senate
crime bill that had he prepared. It seenmed appropriate to
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discuss it now, he said. The proposed anendnent was circul ated
to the interested parties so that the commttee could hear from
both sides and have the debate. He expected to hear from the
Departnment of Public Safety (DPS), the Departnment of Law (DQL),
and affected | aw enforcenment agencies today. It's controversi al
he war ned.

CHAI R FRENCH noved conceptual Anmendnent 3, |abeled 25-LS1554\A,
Luckhaupt .

2: 00: 03 PM
SENATOR THERRI AULT obj ect ed.

CONCEPTUAL ANMENDVENT 3

"An Act relating to the preservation of biological evidence."

Section 1. AS 12.36 is amended by adding a new section
to read:
Article 2. Preservation of Biological Evidence.

Sec. 12. 36. 200. Preservati on of bi ol ogi cal
evi dence. (a) Not wi t hst andi ng AS 12. 36. 010 -
12.36.090, the Departnent of Law, the Departnent of
Public Safety, the Alaska Court System a nunicipal
prosecutor, or a nunicipal Ilaw enforcenent agency
shall preserve all evidence that is obtained in
relation to an investigation or prosecution of a crine
for the period of tine that

(1) the crime remai ns unsol ved; or

(2) each person convicted of that crinme
remains in the custody of the Depart nent of
Corrections or subject to registration as a sex
of fender or child ki dnapper.

(b) Each agency required to preserve evidence
under (a) of this section shall preserve the evidence
in an anount and manner that is sufficient to devel op
a DNA profile from any biological material contained
in or included on the evidence. An agency is not
required to preserve physical evidence of a crine that
is of a size, bulk, quantity, or physical character

t hat renders preservation i mpracticabl e. When
preservation of evidence of a crime is inpracticable
t he agency shall, before returning or disposing of the

evi dence, renove and preserve portions of the materi al
likely to contain relevant evidence related to the
crime in a quantity sufficient to permt future DNA
t esting.
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(c) Upon witten request of a person convicted
of a crime and in custody or subject to registration
under (a)(2) of this section, an agency shall prepare
an inventory of evidence that has been preserved in
connection with the crimnal case.

(d) An agency required to preserve evidence
under (a) of this section may destroy evidence before
the expiration of the time period in (a)(2) of this
section if

(1) the agency is not required to maintain
the evidence wunder another provision of state or
federal |aw,

(2) the agency mails a certified delivery
of notice of intent to destroy evidence to

(A each person who remains in custody or
subject to registration under (a)(2) of this section
for that crineg;

(B) the attorney of record for each person
listed in (A of this paragraph;

(© the Public Defender Agency;

(D) the district attorney or nunicipa
prosecutor responsi ble for prosecuting the crineg;

(E) the attorney general;

(3) no person who is notified under (2) of
this subsection, within 180 days after receiving the
noti ce,

(A files a notion for testing of the
evi dence; or

(B) submits a witten request for continued
preservation of the evidence.

(e) When an agency is required to produce
evidence required to be preserved under this section
and the agency is unable to locate the evidence, the
chief evidence custodian of that agency shall submt
an affidavit, executed wunder penalty of perjury,
describing the evidence that could not be |ocated and
detailing the efforts taken to | ocate the evi dence.

(f) If a court finds that evidence was destroyed
in violation of the provisions of this section, the
court mmy inpose an appropriate sanction and order
remedi es the court determnes to be appropriate.

(g) In this section,

(1) "DNA" neans deoxyri bonucl ei c aci d;

(2) "evidence" neans the contents of a
sexual assault examnation Kkit, and any item that
contains blood, senen, hair, saliva, skin tissue,
fingernail scrapings, bone, bodily fluids, or other
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i dentifiable bi ol ogi cal mat eri al , and i ncl udes
material, whether the material is catal oged separately
or is present on other evidence.

* Sec. 2. The uncodified law of the State of Al aska
is anmended by adding a new section to read:

TASK FORCE ON STANDARDS AND TRAI NI NG OF EVI DENCE
TECHNI CI ANS. (a) There is created in the Departnent of
Law the Task Force on Standards and Training of
Evi dence Technicians. The task force consists of the
fol |l owi ng persons appointed by the governor:

(1) the attorney general;

(2) a district attorney;

(3) the public defender;

(4) the director of the officer of public
advocacy;

(5) a nmunicipal prosecutor

(6) the comm ssioner of public safety;

(7) a nenber of the Al aska state troopers;

(8) a chief of a rmunici pal police
departnent; and
(9) a representative of the Al aska

| nnocence Project.
(b) There shall be four ex officio nenbers of
the task force as foll ows:

(1) the chief justice of the Al aska Suprene
Court;

(2) a nmenber of House Judiciary Conmittee
sel ected by t he speaker of t he house of
representatives;

(3) a nmenber of +the Senate Judiciary
Comm ttee selected by the president of the senate; and

(4) the victins' advocate.

(c) Not later than Decenber 31, 2010, the task
force shal

(1) devi se standards regarding the proper
collection, retention, and catal oging of evidence, for
ongoi ng i nvestigati ons and prosecutions;

(2) recomrend practices, protocols, nodels,
and resources for the catal oging and accessibility of
preserved evi dence.

* Sec. 3. The uncodified |law of the State of Al aska

i s anended by adding a new section to read:
APPLI CABI LI TY. AS 12.36.200, enacted in sec. 1 of
this Act, applies to all evidence in the possession of
an agency listed in AS 12.36.200(a) on the effective
date of this Act for crines conmtted before the
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effective date of this Act and all evidence collected
on or after the effective date of this Act.

* Sec. 4. Section 2 of this Act is repealed
January 1, 2011.

CHAI R FRENCH explained that the thrust of the anendnent is to
preserve evidence for a sufficient period of tinme to allow
individuals to prove their innocence. The justice system in any
state can go wong and innocent people get put in prison and
that is not a result that anybody should be willing to live with
when it’s not necessary, he said.

2:01:21 PM

Bl LL OBERLY, Executive Director, Al aska |Innocence Project (AlP)
said that AIP s mission is to identify and exonerate individuals
who have been wongfully convicted and incarcerated in the state
of Alaska. The project is nodeled on the New York Innocence
Project, which has successfully resolved about 220 cases, a
nunber of which were death row cases. He said that he is here
today because AIP believes that this legislation is significant
in bringing the crimnal justice system and crine fighting in
Al aska into the 21 century.

MR. OBERLY said that the science of crimnal justice has seen
great advances, particularly though the use of DNA. Many of the
uses of evidence collected fromcrinme scenes has increased crine
solving, settling clains of innocence, cold-case resolutions,
and identification of serial killers. Currently 25 states, the
District of Colunbia, and the federal governnent have evidence
preservation | aws. Exonerati ng i nnocent peopl e S an
unassai |l abl e goal, but clains of innocence can only be proved if
evi dence exists, he said. Aso, if an innocent person is
rel eased, that neans that a guilty person is out there and that
sanme preserved evidence will assist in identifying and hopefully
solving the crine.

MR, OBERLY said this legislation is inportant for |egal,
physi cal, and financial reasons. The nost obvious |egal reason
is that the evidence is available to exonerate soneone who has a
claim of actual innocence. Alnbst weekly someone is cleared
through the wuse of evidence that was preserved; he cited a
recent exanple from Texas. Preserved evidence is also useful in
resolving cold cases. In 1995 Charlotte North Carolina undertook
a conprehensive program to preserve and organi ze evidence. As a
result the police departnment said that 15 cases have been
cleared, 14 individuals have been charged with murder, and 12
nore cases have been opened for active investigation. Another
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benefit is the identification and apprehension of serial
crimnals. DNA evidence collected today can be conpared to
evidence that has been preserved from other crinme scenes to
identify individuals who have commtted multiple crimes over
time. “To not take advantage of these advances by preserving
evidence is an incredible waste of the crimnal justice
potential,” he said.

MR. OBERLY highlighted that this legislation requires evidence
to be preserved under two standards: 1) while the crinme renains
unsolved or 2) when the person who was convicted of the crine
remai ns in custody or subject to registration as a sex offender.
The alternative is to not preserve evidence, thus failing to
solve crines; denying justice to crine victins; preventing
wrongfully convicted people from proving their innocence; and
| eaving the public vulnerable to previously unidentified but
currently identifiable offenders.

MR. OBERLY said that the physical issues can be addressed in
conjunction with the new crine lab bill, which the Senate is
currently considering. “Wre talking space here and if we're
building a new crine lab, that is very easily addressed in this
new |egislation.” Charlotte North Carolina, which had 110, 000
residents in 1995 when it started this program has all its
evidence stored in a 6,700 square foot building. W’'re not
tal ki ng about nonunmental room or nonunental evidence, he said.
The majority are snmall DNA sanples, and this legislation says
that if the piece of evidence is too large, then a snal

representative piece will be saved. It’s not the case that an
entire car has to be kept. “You just need to keep a little piece
of the upholstery that has the biological evidence on it,” he
said. Although beyond the scope of this bill, this is an

opportunity for public safety to consider a centralized storage
facility with statew de catal oging, he added. This |egislation
also provides for premature disposition of evidence under
controlled situations, he said. It establishes a way for the
state to balance storage concerns with the loss of potentially
probative evidence. So preservation is not absolute, it can be
overcone if the balance is net.

2:09: 53 PM

MR. OBERLY, turning to the fiscal aspect, said that the federa
government believes that evidence preservation is so very
inmportant that it is currently soliciting grants, through the
2004 Justice For Al Act, to applicants that can denonstrate
statewide laws or practices that are in place that assure proper
preservation of evidence. If this |aw passes, Al aska next year
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will qualify to apply for a federal grant to help cover the
costs. The expectation is that either this year or next, a grant

proposal will be accepted that will include noney to build crine
| ab capacity to catal og biological evidence. So this legislation
will provide nore econom cal crimnal justice in Al aska, and it

will help the state pay for it through federal grants, he said.

2:11: 42 PM

MR. OBERLY characterized the Ilegislation as a wnner for
everyone in Alaska. It allows the state to take advantage of the
goldm ne of potential justice contained in preserved evidence.
Crinmes can be solved, thus enhancing public safety and serving
the victins whose cases were never solved, and the innocent wll
no | onger need to endure the nightrmare of wongful convictions.
The alternative is to conderm Al aska to 20'" century crine
fighting in the 21%" century, leaving it behind the rest of the
country. Failure to pass this legislation takes an inportant
arrow out of the quiver of Alaska |law enforcenent and it takes
away one of the only hopes of the wongfully convicted. The
reliability of the crimnal justice system cannot depend on the
serendi pitous discovery of evi dence. By establishing a
reasonable preservation policy, Alaska wll tap into the
potential of preserved evidence and provide Al askans with the
quality of justice that it would be unconsci onable to deny.

2:13:15 PM
DAN HOFFMAN, Chief, Fairbanks Police Departnment, said he echoes
t he concerns t hat | aw enf or cenent adm ni strators have

articulated. Certainly nobody wants innocent people to be
convicted, and everyone understands the power that DNA evidence
affords in ternms of convicting and exonerating the right people.
However, his concern relates to the provision that says that an
agency shall preserve all evidence obtained in relation to an
i nvestigation, and the prosecution of a crime for the period of
time that the crime remains unsolved. That is an onerous
requi rement because an enornous anount of evidence would need to
be retained. That basically amounts to an unfunded nandate for a
ot of municipalities. “Who down there in Juneau is going to be
sending ne the check to add on to ny evidence room to
accommopdate the expansion that’'s going to be needed for this?”
he asked.

CH EF HOFFMAN said he was pleased to hear the prior speaker
address the needed expansion of the state crinme lab. Until it is
at the point where it is no longer dealing wth a backlog for
current DNA evidence, it's hard for him to support initiatives
that wll further burden the state and nunicipalities. The
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proper preservation of DNA evidence is a |audable goal, but this
state has issues that need to be ironed out before that role is
expanded further, he said.

2:16: 13 PM
CHAI R FRENCH asked what evidence he saves now, and how he
deci des what to save and what to discard.

CH EF HOFFMAN expl ai ned that evidence in unsolved hom ci des and
sex assaults are retained forever. In any case where biol ogica
evidence may potentially identify a suspect, the evidence is
al ready saved so he’s not sure how much additional burden this
proposal would create. His concern of his is that the |anguage
is far too broad, and sounds |like all evidence in every burglary
case needs to be saved.

CHAIR FRENCH asked if requiring retention of all biological
evidence related to homcides or first degree rape cases would
be nore in line with what he’'s al ready doing.

CHI EF HOFFMAN sai d yes. “That would be a very strong step in the
right direction.” He'd also like to see a nechanism for
muni cipalities to submt biological evidence for that category
of case to the expanded state crine |ab.

2:18: 38 PM

JOHN GLASS, Deputy Comm ssioner, Departnent of Public Safety,
said he would like to give the conceptual anendnent further
study. The potential liability for failure to act is a real

concern. Many of the requirenents are current procedure wth
respect to retaining evidence that cones into the crinme |lab. W
like the concept and idea and would like to neet with the
commttee over the Interim to work toward an end product that
satisfies all the parties involved, he said.

2:20:31 PM

GARDNER COBB, Captain, Anchorage Police Departnent (APD), said
he's read the [conceptual anendnent] and agrees with the intent.

Putting the wong people in jail is horrible, but this proposa

rai ses serious concerns about cost, liability to sonme enpl oyees,

and further overburdening the departnent’s property and evidence
section. APD currently enploys 14 people to process up to 48,000
pi eces of evidence each year. Currently 169,000 evidence itens
are stored in two warehouses that are about 98 percent full on a
weekly basis. Finding room to keep evidence is a struggle
already and expansion is desperately needed. “W strongly
support the expansion of the state lab,” he said. Currently APD
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is being told that there is no storage room for sone DNA sanpl es
that have been sent over for examnation so they wll be
returned. In those sanples there’'s probably a case or two that
coul d be solved, he said.

CAPTAIN COBB said that the scope of the proposed anmendnent is
too broad. He cited the requirenent that all evidence that is
obtained in relation to an investigation or prosecution of a
crime shall be retained while the crine remains unsolved. APD
al ready keeps forever all evidence in cases involving hom cide,
sexual assault, and sex abuse of a mnor. Another concern
relates to the notification requirenment before evidence is
di sposed. And who determnes what is practical and what is
inpractical with regard to retaining sanples from |arge pieces
of evidence, he asked. Also, what will be the fallout when sone
defense attorney says that relevant evidence was not retained?
Anot her concern relates to training; who will pay and where wl|
that training be held? “The intent of the bill is good; we're
concerned about the funding and how it’s going to be
i npl emented. The scope seens to be pretty wide,” he said.

2:24:05 PM

GREGG STEWART, Supervisor, Anchorage Police Departnment Evidence
Section, said the evidence room is overcrowled. He explained
that all homcide as well as adult and child sex crinme evidence
is already kept indefinitely, and he is concerned about the

requirenent to retain evidence from all wunsolved crines. The
crime lab can’t possibly process all the sanples it has from
cases with known suspects, l|let alone the many it has wth

unknown suspects, he said.

MR. STEWART referred to the training requirenent and said that
APD personnel already receive that training. Al so, APD has
mandat ory evidence collection and packagi ng standards based on
current state and national forensic policies. DNA evidence is
treated appropriately. Because of the significant nunber of
itens that are already retained, this will potentially require
doubling the storage space for evidence. Storage requirenents
for hom cide cases vary froma fewitens that fit in a small box

up to a container full. The requirenent to send inventory
notices to all affected parties by certified nmail is
troubl esonme. Currently APD sends those notices by certified mai

or by fax depending on where the individual lives or is
i ncar cer at ed. The state corrections system won't accept
certified mil on behalf on an inmte and the federal
corrections system wll only accept certified nmail. Finally
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there is concern about individual liability with respect to
destroyed evi dence.

2:29:56 PM

CHAIR FRENCH asked if restricting the proposal to homcide
investigations and prosecutions would conport wth current
practice.

MR. STEWART sai d yes.

2:30: 37 PM

ORIN DYM Forensic Laboratory Manager, State Crinme Laboratory,
Department of Public Safety, described how evidence is received,
processed and retained. Each agency submts evidence that is
entered into the screening section for the purpose of |ocating
and identifying potential sources of stains or material to go on
for DNA analysis. Typically cuttings or swabs are taken and
noved on to the DNA unit and the bulk of the evidence is
returned to the submtting agency. The | ab barcodes and retains
all those cuttings and swabs and as a result, space has becone
an issue. There is sone discussion about returning the cuttings
and swabs to the submtting agency since the lab is for evidence
anal ysi s, not evidence storage.

2:33:16 PM

QUI NLAN STEI NER, Director, Public Defender Agency, Departnent of
Adm ni stration, said he can’'t comrent on the proposed anendnent
because he hasn’'t seen it, but he echoes the concerns M. Qoerly
articulated. “One of the nobst devastating things that can happen
in the justice system is that an innocent person would be
convicted. ... Mstakes do happen so what can be done to pronpte
undoi ng the m stakes that.have happened, | believe is worth the
effort,” he said.

CHAI R FRENCH, hearing and seeing no further testinony, noved an
anmendnent to Conceptual Anendnent 3.

AMENDVENT TO CONCEPTUAL AMENDVENT 3

Page 1, line 8 before “investigation”
Del ete “an”
I nsert “a hom ci de"

Page 1, line 9
Delete “crinme"
| nsert “hom ci de"
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SENATOR McGU RE asked if the commttee wanted to consider sex
crines as well as hom ci des.

CHAI R FRENCH suggested doing one thing at a tinme. He asked if
t here was objection.

SENATOR THERRI AULT asked if this purports to the way the system
operates now with respect to the information that is being
r et ai ned.

CHAIR FRENCH said yes; Chief Hoffman, M. Stewart and M. Dym
from Anchorage all testified that homcide evidence is kept
i ndefinitely.

2: 36: 39 PM
SENATOR W ELECHOWEKI asked why rapes aren’t included.

CHAIR FRENCH said he’s addressing one thing at a time. Finding
no objection, he announced that the anendnent to Conceptual
Amendnent 3 is adopt ed.

2:37: 06 PM

SENATOR MGU RE observed that a nunber of statutes already
pertain to sex offenses so a definition here would need to be
speci fic.

CHAIR FRENCH agreed there’s a w de range of activity including
rape, child pornography, touching, and penetration.

SENATOR W ELECHOWSKI said this can be revisited and he would
suggest including only the nost heinous acts now He doesn’t
want to do sonething that will cost the state and nmunicipalities
potentially mllions of dollars.

2:38: 14 PM

CHAIR FRENCH said a benefit of the anendnent is that it
envisions a task force on standards and training of evidence
technicians. It would put the attorney general, the district
attorney, the public defender, the office of public advocacy,
prosecutors, and public safety together to consider how to nove
forward with the idea. W heard that | aw enforcenent wants to do
this because it doesn’'t want to convict innocent people, but
there is concern about cost, mechanics of how this works, and
liability when evidence is destroyed by m st ake.
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SENATOR McGUI RE questioned creating a task force on just the one
i ssue. The issue of the crine lab needs work, but the idea of
keepi ng evi dence for innocence purposes is just one part.

CHAI R FRENCH expressed the view that this relatively new concept
to the statutes will require some inplenentation, and the best
way to nmake that conme about is to force the stakeholders to sit
down and talk to one another in an official setting.

He observed that the drafters would need to clean up the
anmendnent sonmewhat, since paragraph (2) on page 1, refers to
registration as a sex offender and that probably would not apply
to individual s convicted of hom cide.

2:41: 58 PM

SENATOR McGUI RE said she agrees that it’'s inportant to | ook at
the wongly convicted, but it's also inportant to consider the
victims of crinme who are suffering, too, under the system She
doesn’t have |anguage to offer now, but she would encourage the
Chair to expand his thinking beyond the one problem

CHAI R FRENCH agreed with her point and highlighted that the task
force does include a victins’ advocate as an ex officio nenber.
He read paragraphs (1) and (2) on page 4, that outlines work
that the task force shall do, and acknow edged that it doesn’t
fully address her concern.

SENATOR THERRI AULT observed that the list of task force nenbers
is fairly specific with the exception of the victins’ advocate.
He understands which advocate it refers to under Sec.24.65.110
but perhaps that should be specified.

At ease from 2:45:13 PMto 2:45:59 PM

CHAIR FRENCH said the discussion today has convinced him that
this needs nore work, and it can be done as a standal one bill.

SENATOR THERRI AULT wi t hdrew hi s obj ection

CHAI R FRENCH wi t hdrew Conceptual Amendrment 3. We'll explore the
idea in nore depth at another tinme, he said.

CHAI R FRENCH stated that the governor’s crinme bill, as anended,
is before the conmttee.

2:46: 42 PM
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SENATOR McGUIRE notioned to report CSSB 234, Version \E from
commttee with individual recommendations and attached fi scal
not e(s).

CHAI R FRENCH announced that w thout objection CSSB 234(JUD), 25-
GS2038\E, as anended, is noved from the Senate Judiciary
Comm ttee.

There being no further business to conme before the commttee,
Chair French adjourned the neeting at 2:47:44 PM
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