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ACTI ON NARRATI VE

CHAIR HOLLIS FRENCH called the Senate Judiciary Standing
Commttee neeting to order at 1:38:21 PM Present at the call to
or der wer e Senat ors French, McGui r e, Therriaul t, and
W el echowski .

SB 293- ELECTRONI C_ COVMUNI CATI ON DEVI CES

CHAI R FRENCH announced the consideration of SB 293. Before the
conm ttee was CSSB 293(L&C).
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TREVOR FULTON, Staff to Senator McGuire, said SB 293 is intended
to protect personal and consunmer privacy and to nip the
potential for identity theft in the bud. The bill does this by
regulating the use of radio frequency identification detector
(RFID) technology in the state of Al aska.

1:39: 40 PM

MR. FULTON explained that RFID is wreless technology that
includes three elenents: a tag that has an antenna that 1is
capable of transmtting data;, a reader that receives data
transmtted by the tag; and a database that stores the
information that’'s exchanged. Commobn RFIDs include enployee
access passes, paynent cards that don’t require sw ping, toll
passes, and pet inplants. Those sorts of RFIDs are good for the
consuner and they won’'t be negatively inpacted by this bill, he
sai d.

MR. FULTON said that sonme |ess overt exanples of RFIDs are U S
Food and Drug Adm nistration approved tags that can be inplanted
in humans and contain patient records for use in hospitals. RFID
tags are also being used to track the novenent of products from
the manufacturer to the retailer and points in between. RFIDs
bring convenience but it could be at the cost of security, which
is why SB 293 was introduced. Private information such as bank
account nunbers, Social Security nunbers, driver’s |icense
nunbers, or health records that are transmtted by RFID tags and
stored in RFID databases can |eave consunmers vulnerable to
identity theft. SB 293 seeks to mnimze vulnerability and
protect personal and consuner privacy by regulating the use of
RFID technology in the state of Alaska. As RFID use becones nore
wi despread it will becone increasingly inportant that consuners
are informed about products that carry RFID tags, that
busi nesses obtain consunmer consent to using this technol ogy, and
that mninum security standards are adopted for RFID use.
Currently there are no mninmum standards for encryption
technol ogy used to relay personal information from a tag to a
reader or for securing information that’s stored in databases
either. SB 293 ains to set standards for both.

1:44: 37 PM
MR, FULTON said that SB 293 establishes RFID regul ati ons where
none currently exist. It prohibits scanning or reading an RFID

tag wthout the consuner's consent and it establishes that
m suse of RFID devices would be an unfair trade practice. SB 293
is proactive and ainms to stay ahead of those who would m suse
this growi ng technology. He asked the conmttee to reflect on
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how being nore proactive about protecting consumer and persona
information 10 years ago mght have |essened the epidemc of
identity theft that’s seen today.

1:46: 34 PM

CHAIR FRENCH referred to page 1, line 7, and asked if the
provider of an RFID is the mnufacturer. For exanple, HD
Corporation is the provider for the capitol building RFIDs.

MR. FULTON clarified that the business or office that issued the
RFI D woul d be consi dered the provider.

CHAIR FRENCH referred to page 5, lines 28-29, that defines a
provider as a person who sells, offers to sell, or issues an
el ectroni c communi cation device. He asked if the bill allows the

consuner to know how nuch personal information is stored on the
RFID tag they' re carrying around.

MR. FULTON directed attention to page 3, line 31, through page
4, line 2, that says, "an electronic or witten record; the
record nmust, at a mninum clearly and conspicuously state the
provider’s privacy policy and the manner in which information

relating to the consumer will be collected and di ssem nated;"
SENATOR MGU RE noted that page 2, lines 20-25, relate to
consent. It says that the consunmer shall be notified that the

RFID transmts personal information and the consumer nust give
consent. But if it needs to be clearer then let’s do so, she
sai d.

CHAI R FRENCH comented that he'd think twi ce about using an RFID
card if he knew that his bank account nunber, driver’s |icense
nunber, and Social Security nunber was on that card.

1:50:47 PM
MR. FULTON said that’s a good point and he believes the sponsor
woul d be happy to anmend the bill to make that clear.

CHAIR FRENCH said Section 45.48.020 is close and adding a word
or two would tighten it up.

SENATOR THERRI AULT conmmented that part of the concern relates to
knowi ng what information your card is transmtting. That needs
to be spelled out because a person nmay want to destroy or never
accept a card that has too nmuch personal information on it.
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SENATOR McGQUI RE said that's the point of the bill. Al though
there are sone very good uses for RFID technol ogy, she believes
that many Al askans are unaware that their personal information
is being collected and wused. This is really nore about
i nformation, she said.

1:52: 33 PM

CHAIR FRENCH noted that the “Stanford Technology Law Review
article was useful and he was surprised to learn how easy it is
for sone people to read information on passports and other
docunents that he thought were highly secure. He asked if any
financial transactions have been intercepted using technol ogy
that captures RFID transm ssions.

MR. TREVOR replied he doesn't have docunmented exanples, but it
probably is occurring. The problem is that it's difficult to
determne how identity theft occurs. It could be from RFID
transm ssions or from digging in sonmeone’s trash, or from stolen
mai |

CHAI R FRENCH asked to what extent RFIDs are used comrercially in
Al aska.

MR TREVOR replied it’'s difficult to quantify, but it’s a growth
industry worldwide. In 2006 there were about 1.3 billion RFIDs
wor | dwi de and the follow ng year there were over 4 billion

SENATOR McGUI RE added that this bill wll help to figure that
out .

CHAI R FRENCH asked if there is any opposition to the bill.

MR. TREVOR replied two people spoke in opposition to the bill in
the last commttee; one was from EPC and the other was from the
Anerican El ectronics Associ ati on.

1:55:16 PM

SENATOR THERRI AULT asked if some of the 4 billion RFIDs he
mentioned are for tracking products which wouldn't present any
sort of security risk.

MR. TREVOR said that’s correct; nost are probably used in supply
chain managenent that has nothing to do with individuals. The
scope of this bill is to address RFID devices that transmt
personal information.

1: 56: 31 PM
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SENATOR THERRI AULT asked how the transmtting tag works.

MR. TREVOR explained that there are tw basic types of RFID
devices - active and passive. Active RFID devices are |arger,
contain a power source, transmt a signal continuously, and
transmt |onger distances. Passive RFID devices are smaller and
don’t have a power supply. They use energy that’'s transmtted
from the reader to create a signal and send it back to the
reader.

CHAI R FRENCH commented that nost RFIDs nmust vary with regard to
strength. For exanple, his capitol building RFID nmust be fairly
close to the reader for it to unlock the door, but it’s not
necessary to get that close wwth toll booth easy passes.

MR. TREVOR said that’s a good exanple of the difference between
a passive tag and an active tag. Al toll passes are active so
they transmt a signal all the tine.

1:58:28 PM
SENATOR McGUI RE highlighted the docunent summarizing the changes
made in the L& C conmm tt ee.

CHAIR FRENCH asked if the bill is based on draft |egislation
from anot her state.

MR. TREVOR replied it’s based on legislation from Washington
State. He added that in the |ast several years over 50 pieces of
RFI D | egi sl ati on have been drawn up in 27 different states.

CHAI R FRENCH opened public testinony.
2:00:10 PM

ALLI SON FLEM NG, EPC G obal, said she is representing a not-for-
profit GS1 organization that works on international standards

for RFID applications. Industries that participate in the
standards devel opnent process i nclude: aer ospace, retail,
entertai nment, defense, healthcare, chemcal, pharnaceutical,

transportation and |ogistics. These industries use an electronic
product code (EPC), which is a type of RFID application. They
have uni que nunbers that are simlar to a barcode. The nunber is
stored on an RFID tag that conbines a silicone chip and
antennae. The EPC is read from the tag and can be associated
with data that’'s held in a secure database where it’'d be
possible to find information |like where an item originated or
the date it was produced. EPC data is about products not people
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so the tags do not carry an individual’s personal infornmation.
They carry information related to a product.

M5. FLEM NG said that EPC Gobal believes that EPCRFID
technology is in its infancy. In the short term EPC RFID
applications wll be at the container, case, and pallet |evel
Wde scale item tagging applications are years away. RFID
technol ogy can be used for many different applications and it
gives nore information about a product than a barcode. In the
future the extra information could help expedite all steps in
the supply chain from manufacturing to checkout. Consuners wll
benefit from increased product availability and faster nore
efficient product recalls. Food safety is another potential
benefit because the EPC allows manufacturers and retailers to
noni t or production, expiration dates, and tenperature control to
ensure f ood freshness. EPC can al so reduce pr oduct
counterfeiting.

M5. FLEM NG said that the next several years will be crucial to
t he devel opnent of the technol ogy. Laws requiring specific types
of notice, witten consent, or deactivation at the point of sale
could stifle innovation and delay potential benefits to
consuners and businesses in Alaska and elsewhere. Specific
| egislation regulating the technology isn't flexible and could
negatively inpact advancenents of EPC and RFID as new post-
purchase benefits and uses are uncovered. She urged the
committee to be prudent and pragmatic in considering neasures
that regulates this technol ogy.

CHAIR FRENCH asked if EPC is a particular sort of RFID that her
or gani zati on uses.

M5. FLEM NG sai d yes.

CHAI R FRENCH asked if the organi zati on nmenbers use EPC in supply
chain managenent or at point of sale where there is contact with
an individual consuner.

M5. FLEM NG said currently the technology is used at the case
and pallet level. Item level tagging is probably years in the
future, but there may be item | evel tagging pilot prograns where
consuners woul d have direct contact.

2: 06: 09 PM

CHAIR FRENCH asked if she's concerned with any particular part
of the bill.
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M5. FLEM NG expressed concern with the notice section, the
consent section, and the deactivation at the point of sale
section.

SENATOR W ELECHOWBKI said he doesn’t understand why stores would
oppose this because from his perspective the bill is trying to
prevent people from having RFID used in ways they don't agree
wi t h.

M5. FLEM NG expl ained that stores have consuner guidelines that
menber conpanies agree to. That includes providing notice and
gi ving the consunmer choices about how the RFID tag is used. Wth
regard to notice, the issue is that if Al aska has specific
tagging requirenments that would present problens for nenbers
that have a gl obal supply chain. At this point there's really no
effective neans for retailers to automatically deactivate EPC
tags at the point of sale. For the npbst part any tag a consuner
comes into contact with would be on the packaging so the
consuner could just throw that away, she said.

M5. FLEM NG agreed with M. Fulton’s statenent that other states
have proposed lots of RFID l|legislation, but there hasn't been
any conprehensive bill Iike SB 293 that’'s been passed. The
Washi ngton State legislation originally |ooked |ike SB 293, but
it was changed to | ook at the behavior of people who were using
RFID for illegal neans.

2:09: 22 PM
CHAI R FRENCH commented that this issue cries out for a federa
solution. He asked if anything is happening at that |evel.

M5. FLEM NG replied there was a hearing about this technol ogy
about three years ago but she hasn’'t heard of any |egislation
since that tinme. A Senate caucus does neet to discuss technol ogy
and where it’s going.

SENATOR MGUI RE said this is an opportunity for Alaska to be a
| eader. Wth respect to the bills that have been introduced but
have gone nowhere, she said it’s because of the trenendous
pressure that |obbyists apply. W tried to do this quietly to
“get out ahead of it and get it as far as we possibly could
because we knew that the pressure would cone down from the
different conpanies.” Cearly it'’s in their best interest to do
what they want with respect to collecting and using personal
data. As policy makers it’s in our best interest to |ook out for
our constituents, she said. For the nost part they' re conpletely
unaware that their information is being collected and used. She
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suggested EPC dobal think about adopting an international
policy that strikes a balance between the consumer and those
that want to nmake noney off the consuner

2:11:35 PM

MELI SSA NGO, Seni or Counsel at the Electronic Privacy
Information Center (EPIC) in Washington D.C. said she submtted
witten testinony. EPIC is a non partisan public interest
research organization that was established in 1994 to focus
attention on energing civil liberties issues. EPIC has
consi derable expertise on RFID technology and has testified
about security problenms before Congress and state |egislatures
and has submtted detailed analyses on FRID prograns to
different federal agencies. This technology 1is increasing
rapidly. It is currently used in easy pass highway systens,
passports, university ID cards, credit and debit cards, and in
addition to supply chain managenment. As this technology is
increasingly wused it's inportant to be aware of the many
probl enms inherent in using this technology. If security isn't
adequate, RFID tags are renotely and secretly readable. In fact,
| ast week the Dutch governnent reported an RFID security breach
because several researchers were able to hack into the system
VWrldwide there are 1 billion cards wusing these RFID chips
including government building access cards and the Boston
transportation system Hacking into the system allows crimnals
to clone the cards. RFID technology for supply chain managenent
has never been controversial, but once it’'s used to attach an
identifier and create a profile on a person there’s a problem

2:14: 55 PM
M5. NGO said that EPIC strongly supports SB 293 but it can be
i mproved. The nost inportant way is to address unique

identifiers that are linked to databases containing personally
identifiable information. Although conpanies have opposed this
regulation, it should be included in the bill because the m suse
of unique identifiers could be as risky as the m suse of Socia
Security nunbers. Al so, EPIC recomends an enforcenent provision
through a private right of action as well as through the
attorney general, stronger provisions on deactivation of tags
i ncluding permanent deactivation, and clear and prom nent
| abeling of RFID readers and transponders.

M5. NGO said she agrees with the sponsor that Al aska should be a
| eader in protecting consuners from m suse of RFID technol ogy.

2:17: 00 PM
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CHAIR FRENCH referred to the consent provisions on page 2, |lines
22-25, and asked M. Bannister if the language is specific
enough to capture the idea that the consuner would know what
information is being disclosed.

2:17:55 PM
THERESA BANNI STER, Legislative Counsel, Legislative Legal and
Research Services Division, Legislative Affairs Agency, said the

bill doesn't specify what information is being disclosed, what
is transmtted, or what’s on itemitself. It does indicate that
it is personal information and the definitions section of the
bill indicates what personal information nmeans.

CHAI R FRENCH asked if she could draft an amendnent that captures
t hat i dea.

2:18: 54 PM

M5. BANNI STER said she’s been working on a conceptual anmendment
to Sec. 45.48.020, on page 2, line 23.

CHAI R FRENCH noved conceptual Anendnent 1.

Concept ual Anendnent 1

Page 2, line 23, follow ng “consuner”:

Insert “, identify the type of personal information
that is contained on or that nay be scanned or read
fromthe el ectronic comunication device,”

Finding no objection, he announced that Conceptual Anmendnent 1
i s adopt ed.

CHAIR FRENCH <closed public testinony. Finding no further
di scussion, he asked for a notion.

2:21:49 PM

SENATOR McGUIRE notioned to report anended version E CS for SB
293 from conmttee wth individual recommendations and attached
fiscal note(s).

CHAIR FRENCH announced that CSSB 293(JUD) is noved from
conmmittee.

SB 234- CRIM NAL LAW PROCEDURE: OWNI BUS BI LL

2:22: 13 PM
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CHAI R FRENCH announced the consideration of SB 234. He asked for
a notion to adopt the draft commttee substitute (CS).

SENATOR W ELECHOWNSKI noved to adopt CS for Senate Bill 234,
| abel ed 25- GS2038\ C, as the working docunments.

2:22:53 PM

CHAIR FRENCH objected for discussion purposes. He inforned
menbers that his intention is to work on the bill today and

Wednesday and hopefully nove it fromconmttee that day.

At ease from 2:24:04 PMto 2:27:59 PM

CHAIR FRENCH said the idea for Sections 1 and 2, which was
discussed in the crinme summt, is to require electronic
reporting of pawn shop transactions in comunities that have
nore than 5,000 people. Transactions from garage sales, used
book stores, and the Salvation Arnmy wouldn’t be reportable, but
transactions from places that |oan noney on secondhand articles
would be reported to law enforcenent in an electronic and
searchable format. This will nake itenms that frequently end up
in pawn shops as a result of burglaries and robberies nore
| ocat abl e.

CHAI R FRENCH, noting that Anchorage pawn shops already report
el ectronically, asked Sergeant Pickerel to explain how this
wor ks and what benefit it provides.

2:29: 09 PM

DOUG PI CKEREL, Sergeant, Anchorage Police Departnent, relayed
that there are about 3,500 pawn transactions per week in
Anchorage. Many of those transactions include itens that have
been reported stolen and because of the reporting requirenent,
many of the itens are recovered. Electronic reporting has nade
it easier for the police departnment since it’s no |onger
necessary to visit each pawn shop to pick up the transaction
lists.

CHAI R FRENCH asked what sort of push-back there’s been from the
pawn shops.

SERCGEANT PICKEREL replied all but one of the pawn shops report
el ectronically. He believes it's easier for shop owners as wel
as the police.

2:30: 44 PM
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CHAI R FRENCH asked how many of the 3,500 itens per week have
been stol en.

SERGEANT PICKEREL estimated 5 percent, naybe as high as 10
per cent .

CHAIR FRENCH said if it’s 5 percent that nmeans that 175 itens
per week could be returned to the rightful owner because of this
si npl e recordkeepi ng requirenent.

SERGEANT PI CKEREL reevaluated and said it’s not that many, but a
good number of itens are recovered. It does provide leads in an
investigation and aids in prosecutions. This has been a big help
to the Anchorage Police Departnent and he's sure other
jurisdictions will find it hel pful as well.

SENATOR W ELECHOWSKI referred to page 1, Section 1, and asked
for a definition of “A person who |ends noney on second hand
articles..”

2:32:28 PM
JERRY LUCKHAUPT, Legislative Counsel, Legislative Legal and
Resear ch Servi ces Di vi si on, Legislative Affairs Agency,

explained that it's not defined. Provisions in Title 8 don't
regul ate pawn shops per se, but they talk about |oaning noney on
itens and the record keeping that nust occur. “W refer to pawn
shops but we always tal k about whether or not it’s a person that
engages in the business of buying and selling second articles or
| endi ng noney on second hand articles.”

2:34.:17 PM

SENATOR W ELECHOWBKI reviewed AS 08.76.010(a), which isn't in
the conmttee substitute (CS), and said he was concerned about
i nadvertently extending the reporting requirenment to anyone who
m ght | end $10 to anot her person.

MR. LUCKHAUPT said he doesn’'t see that the intent is to have
this apply to persons who |oan noney to friends. He believes the
section is referring to someone who is receiving an item in
exchange for noney and holding that item until the noney is
repai d.

CHAI R FRENCH asked if used book or clothing transactions would
fall under this section

MR. LUCKHAUPT replied he doesn’'t believe so because noney isn't
loaned on those itens in exchange for holding them for
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redenption. Simlarly, transactions from a consignnent shop
woul dn’t fall wunder this section. He doesn’'t know that current
statute has ever been applied to those itens. AS 08.76.040 was
added in 1981 and it does use the term “pawnbroker” but the term
isnt defined and it only relates to what happens when soneone
doesn't redeemtheir pawned item

2:37:27 PM

CHAIR FRENCH directed attention to the |anguage on page 2, line
3, and said the phrase “accessible on the Internet” wll be
changed to reflect that the information will be “electronically
available.” The idea is to have the transaction lists emailed to
| aw enforcenent rather than to have a database of pawned itens
that the public can search. This wll conmport wth the
suggestion made by Wasilla Police Chief Long.

2:38:20 PM
SENATOR McGUI RE remarked this is |ong past due and she's pl eased
this will be included.

2:39:16 PM

QUI NLAN STEINER, Director, Alaska Public Defender Agency, said
his biggest concern relates to the involuntary conmmtnent
proceedi ngs. Preferabl e | anguage was discussed in the House, but
it’s not reflected in version C He offered to provide that
| anguage.

CHAIR FRENCH urged him to submt any suggestions to his office
as soon as possible because he’d like to nove the bill on
Wednesday.

MR. STEINER said the conmtment proceedi ngs have been discussed
at length with DOL and the issues have been fairly well hammered
out. He summarized that Sections 9, 10, and 11 relate to
involuntary commtnment when a crimnal defendant is found
i nconpetent. The concern was that there was no outlet for cases
that didn’t really require conmtnment for an evaluation

Crimnal trespass cases, for exanple, are relatively mnor and
the person nmay have been found inconpetent nunerous tinmes. This
provision could lead to alnost a year conmitnent. Typically when
a person’s conduct isn't threatening or dangerous they would
only receive 10 days. Language was drafted to require a
coinciding finding of dangerousness, which would take care of
t he concern about nore dramatic cases such as arson, he said.

MR. STEINER said there was al so debate about Section 11, which
is a rebuttable presunption of nmental illness of sonmeone who is
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found inconpetent. That is somewhat inconsistent with a possible
basis for inconpetency, which could be a disability rather than

mental illness. There was no agreenent on that issue, but it’'s
worth review because soneone could be found inconpetent w thout
being nentally ill. For exanmple it could be due to nental

retardation, devel opnental disability, or autism

2:43: 41 PM
CHAI R FRENCH asked his view on Section 8.

MR. STEINER said he believes that the reason that was witten in
was to ensure that all warrants are not called in. He asked the
conmmittee to consider that even in a state the size of Al aska,
sonetinmes a judge should | ook at things.

CHAI R FRENCH asked if he had ot her comments.

MR. STEINER highlighted Section 3, which nmakes the third
donmestic violence assault a felony offense. The House changed
this section substantially based on the concern that the two
m sdeneanor predicate crimes could be non-assaultive as could
the C felony offense. That body established that all the
of fenses had to be physical assaults and he believes a 10-year
| ook back was included. He suggested the commttee consider the
broad definition of household nmenber with respect to donmestic
viol ence and getting a restraining order. Under current statutes
househol d nenbers could include coll ege roommates, people living
on a fishing boat, or cannery workers.

2:47: 35 PM
CHAI R FRENCH questi oned whether a cannery worker who |ives down
the hall really would be considered a donestic partner.

MR. STEINER replied not wth the comon wunderstanding of
donmestic partner, but there would be a legitimate argunment for
peopl e sharing a house or roons in a boarding house. He doesn’'t
think that's the intent with regard to donestic violence but it
does nmke sense in a protective order situation. There you're
trying to maximze protection under a short tinefrane. In the
crim nal environment where there’s nore time to examne
culpability then the broad definition mkes |ess sense. An
interesting part of the definition of household nenber is
dating. He doesn’'t have a good definition for that but it could
mean wdely different things depending on |ocation and
perception of the people who are dating. One person may call it
a date while another may not. It’s totally undefined but it’s
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worth considering when | ooking at using that for the purpose of
crimnal cul pability.

2:49: 53 PM

RON ADLER, CEO and Director, Al aska Psychiatric Institute (API),
said he too is concerned with the references to inconpetency due
to nental illness. He explained that someone could be
i nconpetent to stand trial because their nal adaptive behavior is
a result of a developnmental disability. But sonmeone who is
mentally ill could conmit a crine and not be able to understand
t he charges because they' re responding to internal stinuli.

2:51: 24 PM

CHAI R FRENCH asked if his concern centers on the new Section 11
that tal ks about a defendant who is rebuttably presuned to be
mentally ill.

MR. STEINER said that’s correct.

CHAI R FRENCH questioned why a rebuttable presunption isn’t the
way to go. If the DA goes into court and says soneone isS
mentally ill and has been found to be inconpetent, a doctor
could stand up and rebut the statenent and end the dispute.

MR. STEINER asked where the defendant would be during the
rebuttal. If he or she is already at API, there will be a
capacity issue at the hospital with respect to bed space. AP
only has a 10-bed nedium security forensic unit and all 10 beds
are currently occupi ed.

CHAI R FRENCH asked what happens now if a district court judge
finds soneone to be inconpetent to proceed and thus rebuttably
presunmed to be nentally ill

MR. STEINER explained that the hospital wuld notify the
licensing and certification agency about the extra person.
Probably the seclusion and restraint room would be used to house
the extra person. “It would create serious problens if we go
over 11.” In that event the fire marshal would also have to be
notified, he said.

2:54: 58 PM

CHAI R FRENCH asked how many tinmes APl has exceeded capacity in
the last two years.
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MR. STEINER estimated it’s happened three times. H's concern is
that this bill could increase the nunber of referrals to the 10-
bed medi um security forensic unit.

CHAI R FRENCH asked if APl tracks the nunber of defendants in the
crimnal system found to be inconpetent to proceed. Data from
the last several years would be wuseful information for the
commttee to have, he said.

MR. STEINER agreed to get the nunbers to the conmittee before
t he next hearing.

2:55:44 PM

JOSHUA  FI NK, Di rector, Ofice of Public Advocacy (OPA),
Department of Admi nistration, echoed the comments by M. Steiner
and M. Adler. He suggested the conmmttee |ook at the definition
of "househol d" because the application is far too broad. For
exanple, two MatSu Valley cellmtes recently got into a scuffle
and initially they were going to be charged wth donestic
vi ol ence. This caused a situation because one of the definitions
is “live with or ever lived wth” so that includes cell mates,
people in assisted living honmes, and college roomates. This is
a real issue. He agrees that when the definition was witten in
Title 18 it was to give the court broad discretion in fashioning
a restraining order. It wasn't intended to define a donestic
relationship for crimnal liability purposes.

MR. FINK relayed that the House version of this |egislation sets
up a new section that defines donmestic violence relationships
and limts it to the present tense. The idea is to get to the
famlial and romantic relationships versus the broad definitions
inTtle 18.

2:57.:34 PM

CHAIR FRENCH asked if he's confortable with the three strikes
| anguage contained in the bill by Representative Hol nes.

MR  FINK replied that bill has good |anguage: the predicate
crimes are assaultive in nature, there’'s a 10-year | ook back,
and the definition of household is narrowed. “lIt’s a tight bill
and it gets at the public policy she wants inplenented,” he
sai d.

CHAIR FRENCH told the conmmttee that it’'s been his intention
that the current Section 3 is a placeholder for the |anguage
Representative Holnes has devel oped. She’s worked on it
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extensively so that everyone is nore or |ess happy. He expects
to have that |anguage by Wednesday.

CHAIR FRENCH directed attention to Section 4, which addresses
detai ning people who | eave a commercial establishnent with |arge
anmounts of nerchandise in plain view Previously nerchandi se had
to be concealed for a store security guard to have authority to
detain a person until the police arrive. This broadens that
definition to allow theft to serve as a predicate.

SENATOR W ELECHOWSKI asked about the suggestion to add Lunestra
[ zopiclone] to the Iist of controlled substances in Section 6.

2:59: 55 PM

ANNE CARPENETI, Assistant District Attorney, Crimnal Division,
Department of Law (DCOL), said Lunestra is on the federal
schedul es said DOL doesn’'t object to adding it here.

CHAIR FRENCH agreed that it's a good idea to include it in the
bill.

3:00: 37 PM

MS. CARPENETI enphasized that Section 3 is very inportant to the
Department of Law. She urged the conmmttee to consider that the
governor’s bill didn't have an enhanced penalty for donestic
violence offenses. It’'s not the nobst popular approach but it’s
nore practical and it nakes nore sense for prosecutors to just
provide that the third conviction of assault in the fourth
degree be a class C felony if the person has been convicted of
assaul tive behavior wthin the last 10 years. She expl ained that
there are different ways to consider what the predicate offenses
are, but in Alaska law there isn't a crine involving donestic
violence. It’s not an elenment of any offenses so with each case
it’d have to be proved to a jury beyond a reasonabl e doubt that
the crime involved donestic violence. She believes that M.

Steiner and M. Fink wll say that the governor’'s approach is
much cl eaner and nore preferable. Leaving that element out wll
still capture all the people you re trying to capture. In fact

there’s a good reason to apply this enhanced penalty to bullies
on the street who beat up non famly nenbers. She urged the
commttee to consider M. Luckhaupt’'s draft that nade another
way to commt assault in the third degree by having commtted
non fear assaults in the first and second degree with various
pr edi cat es.

3:03:25 PM
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SENATOR W ELECHOWSKI expressed the view that it’s cleaner and
nore practical to do what M. Carpeneti suggests. People who
have assaulted others three tinmes shouldn’'t be on the street.

M5. CARPENETI remnded the commttee that sonme people have
convictions for 10 and 12 assaults in the fourth degree. They're
not all donestic violence, she added.

SENATOR MGU RE echoed a simlar sentinent. Soneone who is
exhibiting fourth degree assaultive behavior on a consistent
basis is ratcheting up and it's tinme to say that behavior is a
felony. “1’m supportive of just keeping it general,” she said.

3:04: 47 PM
CHAI R FRENCH asked her view on the sections about nentally il
and i nconpetency.

M5. CARPENETI observed that M. Steiner wasn't |ooking at the
| atest version of the bill. He and M. Fink worked with DOL on
the provisions in version C she said.

CHAIR FRENCH agreed, adding that he knows that his staff sent
out the |atest version. “We went out of our way to nmake certain
that before the hearing he had the |anguage. W'Il try it again
for Wednesday.” He said his sense was that there had been
conver sati ons.

M5. CARPENETI agreed that they’ ve spent hours together working
on this language. “It would be interesting for you to get M.
Fink’s and M. Steiner’s testinony because they' ve both
represented to ne that they liked the governor’s version. It’'s a
whol e | ot cl eaner ”

3:05:54 PM
SENATOR W ELECHOWEKI asked if she’s considered extending this to
other types of recidivist offenders. It would aim at those

peopl e who have 30, 40 and 50 offences. They're a nenace to
society and clearly they aren’'t correcting their behavior. At
sone point these people have to be sent to sit in a cell to
think about their actions. He asked if she would support an
amendnent to that effect.

M5. CARPENETI replied she’d always be willing to consider it
but she knows that the price tag woul d be considerable. “This is
a really good start in terns of people who beat up on other
peopl e, whether they be a donestic partner or a total stranger,”
she sai d.
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3:07:41 PM

CHAI R FRENCH hi ghlighted the fiscal note shows the cost of these
provisions in 2012 to be $9 mllion per year and nearly $17
mllion per year in 2014.

M5. CARPENETI stated a preference for taking it one step at a
tine.

CHAIR FRENCH directed attention to Section 17, page 6, that
relates to returning a search warrant. Al though M. Svobodny
made a fairly good case for relaxing the current 10-day rule, he
said he’'d prefer putting an upper-end limt on the nunber of
days you’d have to wait for a search warrant to be returned. He
asked her view on extending the limt to 30 days.

MS. CARPENETI said 30 days is reasonable as long as there's a
statenent about the possibility of going to the court and asking
for an extension. That's what happens now and judges are
generally good about cooperating, she said. She talked to M.
Svobodny earlier and he indicated that 30 days wth sone
ext ensi on provision would be acceptabl e.

CHAIR FRENCH reread the current provision and agreed that just
two 10-day extensions are allowed. He said he wants to give the
court guidance with regard to nunber of days. “W’' Il work on
keeping sone reasonable |id on that and we’'ll also give the
publ i c defender a chance to respond,” he said.

CHAIR FRENCH held SB 234 in comittee.

There being no further business to come before the commttee
Chair French adjourned the neeting at 3:11:15 PM
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