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CHAIR HOLLIS FRENCH <called the Senate Judiciary Standing
Commttee neeting to order at 1:32:55 PM Present at the call to
or der wer e Senators French, Therriaul t, Huggi ns, and
W el echowski .

SB 185- SEX OFFENDER/ CHI LD KI DNAPPER REG STRATI ON

1: 33: 15 PM
CHAI R FRENCH announced the consideration of SB 185. Before the
committee was CSSB 185(STA). He summarized that the bill was

heard when the conmittee last net, public testinony was taken
and conmttee discussion took place. The Departrment of Public
Safety has and the Departnment of Law will submt an updated
fiscal note to reflect that notice of electronic address changes
must be given within one day rather than five days. The fisca
i npact did not change. Finding no further discussion or debate,
he asked for a notion.

SENATOR W ELECHOWSKI notioned to report SB 185 from conmittee
wi th individual recommendati ons and attached fiscal note(s).

1:34:10 PM
CHAI R FRENCH announced that w thout objection CSSB 185(STA) is
nmoved fromcomm ttee.

SB 234- CRIM NAL LAW PROCEDURE: OWNI BUS BI LL

1: 34: 17 PM
CHAI R FRENCH announced t he consi derati on of SB 234.

RI CK SVOBODNY, Deputy Attorney General, Crimnal Di vi si on,
Departnment of Law, told the commttee that the thene for this

bill is that, “Small changes nmake big differences.” Although SB
234 doesn’t nmke any nmmjor changes with respect to creating new
crines, redrafting sentencing provisions or dealing wth
crimnal procedure, it does nmake small changes in each of those
areas. Hopefully the small changes will have a big affect for
crime victins, police officers investigating crines, and
prosecutors who are prosecuting crinmes, he said. The bill is

divided into three areas: new crinmes, crimnal proceedings, and
sent enci ng.

1: 36: 32 PM

MR. SVOBCDNY said that Sections 1 and 2 have a new way of
| ooking at assault in the fourth degree, which is an A
m sdeneanor offense. This bill would change certain fourth
degree assault offenses, if conmtted twice before in the
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preceding 10 years, from an A msdeneanor to a C felony. It
would only be fourth degree assaults where there has been
physi cal contact between the offender and the victim It does
not include fear assaults, which are those where the victimis
in fear of immnent physical injury. “This includes the
situation where a person has beat their spouse once [and] been
convicted, twice [and] been convicted, and then the third tine
it would change froman A m sdeneanor to a C felony.”

1:37:56 PM

SENATOR W ELECHOWSKI asked if any thought had been given to
increasing the penalties for nmultiple first, second, and third
degree assaults. He also asked if pleading to a crime would be
consi dered a conviction.

MR. SVOBODNY said that DO. has always believed that the
legislature’s intent is that a conviction is counted at the
poi nt of sentencing, but that should be clarified in the bill
Wth respect to increasing the penalty for other offenses, he
told nenbers that the predicate crines—the two prior offenses—
could be nurder in the first or second degree, mansl aughter, or
assault in the first or second degree. That's why there’'s a 10-
year | ook back, he said. If soneone was convicted of crimnally
negligent homcide and received a 5-year sentence, they' d be
hal f way through that time period before they got out of jail
So DOL did think about broadening the scope to include other
crinmes against people |ike stalking and reckless endangernent,
but decided it was better public policy to limt it to offenses
where there was actual physical force inpacted on the body of
anot her.

1:40: 35 PM
CHAI R FRENCH asked if fear assaults can be a predicate prior.

MR. SVOBODNY sai d yes.

CHAIR FRENCH summarized that an assault in the fourth degree
fear assault or an assault in the third degree fear assault
could count as priors but it has to be a pain assault for a
m sdeneanor to becone a fel ony.

MR. SVOBODNY said that’s correct. He added that getting too
specific potentially raises the issues of Blakely with respect
to what should have been tried to a jury before. Saying any
previous assault wouldn't require figuring out specifically what
those elenents were in the assault in the third degree — whether
it was a fear assault or actual physical injury assault.
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SENATOR W ELECHOWSKI asked if there are ex post facto issues for
assaults commtted before this law is inplenented.

MR. SVOBODNY said no; the issue has been litigated often with
respect to the third DW being a felony or the third theft being
a felony. This doesn't <create a new offense; it sinply
establishes that from this point forward soneone who conmts a
third tine assault is commtting a felony assault.

1:42: 36 PM
MR. SVOBODNY noted that Sections 12, 13, and 14 are conformng
anendnents to the assault in the fourth degree provisions.

Section 3 addresses prior convictions. It clarifies in statute
that for the third theft to count as a felony theft, the date of
the prior conviction is considered to occur on the date that the
i ndividual starts receiving the benefit of the sentence. The
court of appeals has reviewed the legislative history in that
regard and believes that is what the | egislature intended.

CHAI R FRENCH pointed out that frequently there’'s a gap between
the date of a guilty plea and the inposition of a sentence. It’'d
be during that tine that a person mght pick up a third theft
charge, but it wouldn't be a felony under this statute since
it’s the day of sentencing that’s the trigger.

MR. SVOBODNY agreed. Continuing, he said that Section 4 adds a
new provision to the existing crime of resisting arrest. Now it
can be commtted three ways: 1) use of force, 2) any degree of
crimnal mschief, or 3) creating a substantial risk of serious
physi cal injury.

SENATOR W ELECHOASKI observed that a serial assaulter who is
finally caught couldn’t be punished under the provisions in
Sections 1, 2, and 3.

MR. SVOBODNY agreed; there’d have to be two prior convictions
within the tine period that the | egislature set.

CHAI R FRENCH said the commttee will ponder that as it considers
the bill. Returning to Section 4, he asked the genesis for
addi ng di sobeying a peace officer as a way of resisting arrest.

MR, SVOBODNY explained that what sonetinme happens when police

try to make an arrest is that a person wll lie down and
passively resist. That escalates the danger to the police
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because they have to pick the person up and haul them away. The
Municipality of Anchorage and the Gty and Borough of Juneau
both have passed ordinances identifying that behavior as
resisting arrest. The Alaska State Troopers asked that this
section conformto the ordinances fromthose nunicipalities.

1:47:46 PM

SENATOR W ELECHOWSKI asked if the presunption is that the order
fromthe police officer is lawful. For exanple, when people are
exercising their First Anmendnent right by legally protesting,
it’s wong for a police officer to tell themto disperse.

MR. SVOBODNY said he believes the phrase “lawful order” would
concern |aw enforcenent officers because they don’'t want to be
second-guessed six nonths later as to whether a person was
resisting arrest. A person nmust intend to resist arrest and in
so doing they disobey the police officer’s order so the issue of
t he hypothetical denonstration wouldn't come up. A person who is
exercising a free speech right and doesn’t obey an order to nove
along isn't resisting arrest.

1:49: 49 PM

MR. SVOBCDNY explained that Section 5 adds Anmbien and Soma
[ cari sprodol and zolpiden] to the list of controlled substances
so that under the DU statutes the police can charge people for
driving under the influence of these substances. Responding to a
guestion, he explained that these are sleeping pills. He
believes that Lunestra should also be added to the list of
Schedul e IV control | ed substances.

1: 51: 26 PM
SENATOR W ELECHOWSKI commented that it nust be difficult to
prove these cases.

MR. SVOBCODNY agreed it is a difficult problem Otentines it’s
necessary for a toxicologist to explain whether the drug in a
person’s system is a therapeutic amount. Alaska has a contract
with the Washington State crime lab to provide expert testinony
in those sorts of cases. It's not |ike alcohol where it’s fairly
definitive at which point a person’s ability is inpaired. These
tests can’'t be run at the state crinme |ab, he said.

SENATOR W ELECHOWEKI asked if he anticipates taking blood or
ot her sanples to verify the drug use.

1: 54: 23 PM
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MR. SVOBODNY explained that police officers wth special
training look for things that indicate inpaired driving. They
| ook harder when the prelimnary breath test (PBT) gives a .00
result yet there was erratic driving. They can take blood only
after establishing sufficient probable cause to get a search
warrant for blood. It’s not the same as giving a breath test to
test for al cohol, he said.

MR, SVOBODNY said Section 6 deals with the application of search
warrants. He explained that when Internet providers that are
headquartered outside Al aska are asked to provide subscriber
informati on, they want a subpoena or sone type of docunentation
before providing the information. |In dealing wth sexua
offenses against children by online enticenent or child
por nography, the recent trend is for the court to say it doesn’'t
have jurisdiction to grant a search warrant for that
informati on. Judges are saying the same thing for white collar
crimes when the docunents are produced in Del aware, he said. The
practical issue is that a conmpany wll provide those docunents
and even if they don't, Alaska has the opportunity to go to a
Del aware court with a search warrant issued by an Al aska court
and ask for full faith and credit.

1:58: 05 PM

MR. SVBODNY explained that several years ago the legislature
expanded the extraterritorial ability of the courts to grant
search warrants on state ferries outside state boundaries. Case
law was clear, but if a local jurisdiction didn't want to help
then this state would rmake a decision about going into another
state’s court saying that Alaska courts be given full faith and
credit and that an order allowing the search warrant be
executed. It's a technical issue but it’s one that deals wth
child pornography, child enticenents, and white collar crine, he
sai d.

MR. SVOBODNY said Section 7 is also a search warrant issue.
Currently a police officer can obtain a search warrant by
telephone if he or she can show that: 1) presenting the
affidavit or testinmony in person would result in a delay in the
execution of the search warrant, and 2) that the evidence would
be destroyed in the tinme it would take the officer to get to the
court in person. He said a case recently canme to his attention
where the police were 8 hours up river at a marijuana grow ng
operation. The police used a satellite phone to call the court
and get a search warrant. “W |ost because we weren't able to
show that within the 8 hours to get down river to get the search
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warrant that the evidence wouldn’t be destroyed in that period
of tinme,” he said.

CHAI R FRENCH asked if his use of the term “lost” nmeant that the
evi dence was suppressed.

MR. SVOBCDNY replied that’s correct, and he believes the court
foll owed the statute.

2:00: 41 PM

SENATOR W ELECHOWNSKI commented he's in favor of providing |aw
enforcenent with all the tools it needs, but he also wants to
pr ot ect i ndi vi dual s’ rights. This essentially gives |aw
enforcenent carte blanche. He questioned why it’s not possible
to call a judge on the tel ephone and give a short presentation
about what would be lost and why. The judge would then nmake a
finding. “Wre taking away citizens’ rights here and that
concerns nme when we do that,” he said.

MR. SVOBODNY agreed that citizens’ rights shouldn't be |limted,
but this isn't asking for anything nore than nodern nethods for
transacting business. The police still have to gather evidence
and convince a judge that there is probable cause to believe
that evidence of a crime or fruits of a crine are at a
particular and specific location. That provision only applies
for telephonic search warrants. This just changes the technique
of getting the information to the judge, he said.

2: 03: 04 PM

CHAIR FRENCH said regardless of whether it’s in person or by
tel ephone or facsimle, the evidence has to convince the judge
that there’' s probable cause that a crinme has been conmmtted and
t hat evidence is being hidden.

MR.  SVOBODNY agreed; the only change is the nechanics for
getting the information in front of a judge.

CHAI R FRENCH opi ned that there will be instances where a search
warrant won't be issued because the facts aren't sufficient or
they can’t be elucidated further through questioning by the
judge. This may be the weakest form of an application for a
search warrant, but it’'s a tool in the tool box, he said.

SENATOR W ELECHOWEKI asked if the purpose for including Sections
1 and 2 is that there have been abuses historically.
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MR. SVOBODNY surmised that the |egislature took the conservative
approach. At the tinme that this was enacted npbst states didn't
all ow search warrants by telephone or facsimle. That is still
true today. Mbst states require witten application for a search
warrant and nmany states, including Alaska, allow live testinony.
In Al aska, one court of appeals judge has said repeatedly that
it’s better to have the officer physically present. He said he' d
buy into that if the officer were testifying, but in applying
for a search warrant the law says the officer can submt a
witten affidavit. “It seens that you would have a better fee

for the evidence if you actually had the person on the phone and
coul d ask questions and get answers and you could hear how their
voice is..,” he said.

2:07:19 PM

SENATOR W ELECHOWNBKI offered the view that because of the size
of the state and the difficulty of getting to a court house or
magi strate’s office, it’'s appropriate that Al aska allow search
warrants by phone. Al this says is the delay mght result in
|l oss or destruction of evidence or mght interfere with an
investigation. H's worry centers on an individual’'s privacy
rights. Before a police officer enters a hone or business he
wants to meke sure that officer has gone through Fourth
Amendnent procedures. This seens to be reasonably witten and he
doesn’'t see the difficulty in picking up the phone and neking a
case to the judge. If the officer can't provide proof, then he
or she probably doesn’'t deserve to get a search warrant, he
sai d.

MR. SVOBODNY pointed out that the officer would get the search
warrant now if he or she personally appeared before the judge

Search rules aren’t being changed. An officer who wal ks across
the street and wites out an affidavit doesn’t have to say that
it’s likely that the evidence will be destroyed in order to get
the search warrant. That is only a requirenent if the officer
applies for a search warrant by calling the judge or nmmgistrate
on the telephone. That is a statutory requirenent, not a
constitutional requirenment, he said.

2:09:40 PM

CHAIR FRENCH said it’s a good policy debate and there's likely
to be nore. He asked M. Svobodny to continue the sectional
anal ysi s.

MR. SVOBODNY explained that Sections 8, 9, 10, 11, 19, and 20

deal with the circunstance where a person has been found
i nconpetent to stand trial. He cited exanples. Under these
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provi sions, before a person who is inconpetent to stand trial is
rel eased back to the comunity the district attorney is supposed
to be given notice that the release will occur wthin 10 days.
If a person is found inconpetent to stand trial, an evaluation
is to be done for a determ nation of whether he or she should be

commtted and treated at API. If counsel proves that a person is
found inconpetent to stand trial, there is a rebuttable
presunption that he or she is nentally ill and a danger to him

or herself or the comunity. That's the standard for a
determ nation of whether the person should or should not be
conm tted, he said.

2:12:46 PM

CHAIR FRENCH asked what the legal difference is between a
finding of inconpetent to stand trial and a verdict of not
guilty by reason of insanity. He said it seens that with one
you’' re pushed out of the system at the start and the other you
go through the system and get pushed out at the end. Both seem
to have a simlar nental state.

MR. SVOBODNY said if a person is found guilty but nentally il
they’re sent to APl for evaluation but if a person is not guilty
by reason of insanity they' re sent hone.

CHAI R FRENCH observed that it’'s about the sanme because they both
go hone.

MR. SVOBODNY said he believes that present law says that if a
person is found not guilty by reason of insanity there has to be
an eval uati on.

CHAI R FRENCH said he’d hold that issue for a future hearing.

2:14. 24 PM

MR. SVOBODNY relayed that M. Carpeneti, Departnent of Law
(DAL), has worked with the Ofice of Public Advocacy (OPA) and
the Public Defender Agency (PDA) to address the concern that
this is too broad. They have worked on a proposed anmendnment to
limt court involvenent to felony offenses as opposed to all
of fenses and he believes it’s a good approach. The limtation
makes sense for mnor offenses such as trespassing, but the
comunity needs protection from people who have convinced a
court they aren’t conpetent to stand trial yet they ve conmmtted
arson, mnurder or other serious crines.

2:16:12 PM
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MR. SVOBODNY said Section 11 clarifies that the court can put a
person who has been convicted of a violation on probation.
Currently there is no provision for that. Section 18 allows the
court to order a person who is convicted of violating laws or
regul ations under Title 16 for unlawful taking of ganme to pay
restitution for the unlawful taking.

2:17:51 PM

ANDREW PETERSQN, Assistant Attorney General, Crimnal D vision

O fice of Special Prosecutions & Appeals (OSPA) explained that
for hunting and fishing violations the troopers generally Ilike
to see small violation fines and restitution for the aninmal,
which is often donated to charity. Current |aw doesn’t allow for
restitution for the animal, but the change in Section 18 would
al l ow t hat.

SENATOR HUGGE NS, noting that the restitution for unlawful taking
of a noose is $1,000, questioned whether that mght not keep
some people for self reporting an wunintended but unlawf ul
t aki ng.

MR. PETERSON said a nunmber of factors figure into charging
decisions. When it’s an honest mstake we like the discretion to
reduce the fine from a msdeneanor to a small violation, he
said. The statute says the court may inpose restitution, it’s
not mandatory.

2:20:43 PM
SENATOR HUGGE NS asked what a small fine mght be for taking an
under si ze noose.

MR PETERSON replied it’'d probably be $250. Sone fines have gone
| ower and sone higher. Generally on a 49.5 inch npose there
isn't a fine, but if no fine is inposed it essentially becones
legal. Even though it's forfeit there’s no real risk to the
hunter and that becones a slippery slope, he said.

2:22:23 PM

MR. SVOBODNY said Section 15 begins the sentencing provisions.
It clarifies in statute that “aggravated assaultive behavior” is
a felony of fense.

Section 16 defines in statute what the U S. Suprenme Court said
in the Blakely decision with respect to what has to be tried to
a jury. This says that repeated sexual assaults as an
aggravating factor is not sonmething that needs to be tried to a
jury. The <court <can nake the determnation if there are
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convictions. If they aren't convictions they’'d have to be
decided by a jury. This confornms statutory |anguage to case |aw
| anguage, he said.

2:23:54 PM

SENATOR THERRI AULT asked if there’'s been a particular problem
with the prosecution that highlighted the need for this
clarification.

MR. SVOBODNY replied there has been that problem and the court
of appeals has given that definition. Putting it into statutory
formmakes it easier to reference, particularly in court.

Section 17 provides statutory authority for the governor to
delegate his or her extradition responsibilities to a staff
menber. Alaska is the only state where the governor actually

signs extradition warrants. Thi s est abl i shes t hat t he
appointnment rnust be in witing and filed with the Iieutenant
gover nor.

2:26: 00 PM

MR. SVOBODNY said Section 21 repeals AS 11.71.310 and AS
12.20.010. Those prohibit state prosecutions for violations of
state law if the federal governnent has prosecuted the same act
under a federal violation. For exanple, Alaska currently could
not prosecute an oil conpany for a crimnal law violation if the
federal governnent nmade a charge first. That applies throughout
crimnal |aw, he said.

SENATOR HUGGE NS asked about doubl e j eopardy.

MR. SVOBCDNY explained that the state is a separate sovereign.
As long as there are elements of the crine and there's a
territorial connection, there is no double jeopardy issue.

2:30: 27 PM

SENATOR HUGA NS said he certainly believes that the state should
have the ability to recover <corrosion damage from an oi
conpany, but there was sone rationale for putting this provision
in statute and for it lasting such a long tine. He'd like to
know what the rationale m ght have been.

MR. SVOBODNY suggested that it's the visceral reaction to double
j eopardy. Sonmeone shouldn’'t be penalized twice for the sane
conduct even though the victinms may have substantially different
and conpeting interests. For exanple, in drug prosecutions the
federal governnent, as a victim may be |ooking at forfeiture of
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drug dealer assets and the state, as a victim nay sinply want
t he deal er off the street.

SENATOR HUGGE NS asked how this might inpact the ordinary person

MR. SVOBODNY explained that in the last several vyears the
federal governnent has cherry-picked, |eaving the nore difficult
drug and child pornography cases to the state.

2:33:16 PM
SENATOR W ELECHOWBKI asked if passing this provision puts Al aska
inline with other states.

MR. SVOBODNY replied he doesn't have that information, but it's
a one-way street with respect to the state versus the federa
government. The federal government has always maintained that if
the state charges first it still has authority to bring charges
| ater on.

CHAIR FRENCH highlighted the Rodney King trial. The state
prosecution failed and the federal governnent followed up with a
prosecuti on.

2:35:30 PM
SENATOR W ELECHOWBKI questioned the repeal of AS 12.35.015(f) in
Section 21. He read the foll ow ng:

(f) Absent a finding of bad faith, evidence
obtai ned under a warrant issued under this section is
not subject to a notion to suppress on the ground that
the circunstances did not support its issuance under
(a) of this section.

MR, SVOBODNY expl ained that repealing subsection(f) conforns to
the amendnent in Section 7 that allows a court to issue search
warrants by tel ephone and other electronic neans. Subsection (f)
won’'t be needed any longer if you re saying the police officer
is going to get search warrants by tel ephone, he said.

2:38:11 PM
CHAI R FRENCH suggest ed postponing an in-depth discussion of that
point to a later tine.

MR. SVOBODNY said Section 22 changes a court rule to allow a

judge nore discretion in timng for the return of a search
war r ant .
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CHAI R FRENCH t hanked M. Svobodny and said he’d be invited back
when the bill was heard next.

2:39:18 PM

JED WHI TTAKER, Anchorage resident testifying on his own behalf,
said he wants to speak against the amended | anguage in Section 4
that adds disobeying an order of a police officer to resisting
arrest. Referring to the saying that the U S. Constitution is
only as good as the corner policeman, he noted over the |ast 20
years police have become mlitarized and prison popul ati ons have
doubl ed. Police officers have changed attitude and it borders on
paranoia and sonetinmes belligerence, he said. If a police
officer tells a person they're wunder arrest it’'s fairly
straightforward. But under this new provision if a person isn't
put under arrest and the police issue an order that isn't
foll owed, then that person would be resisting arrest. “I don't
think that’s good,” he said. The second reason he has a problem
with the language is if a person is taking picture of an arrest
and the police want to seize the canera, that person is guilty
of resisting arrest. Citizens have an obligation to prevent
police brutality, which neans they nust be able to observe and
take pictures of the police whether the police want that or not.
The final reason he doesn’'t support the change is because the
cost of incarceration is astronom cal. “How many people need to
go to prison so that everybody feels safe?” he asked.

2:43: 39 PM

RON ADLER, CEOQ' Director, Alaska Psychiatric Institute (API),
said although the Departnent of Health and Social Services
(DHSS) supports the intent of this legislation, he would point
out that the sections relative to sending to APl individuals who
are inconpetent to stand trial and presumably nentally ill could
cause capacity issues at the hospital in the future. The nunber
of people that could be sent to APl as a result of this bill is
undeterm ned and the forensic unit at the hospital is typically
at capacity wth a waiting list. “This could result in
additional planning for changes in the facility or additional
facilities in the state,” he said.

CHAI R FRENCH asked what the forensic unit is and what capacity
it has.

MR. ADLER explained that it's a mediumsecurity 10-bed unit. Two
beds are permanently occupied by (NGRIs). Those are individuals
who have been found not guilty by reason of insanity. A lot of
restoration-to-conpetency and cul pability exans are done within
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the unit because the only licensed forensic specialist in the
state works there.

2:46: 18 PM

STEVE WEST, District Attorney, Ketchikan, said his testinony
relates to Sections 8, 9, and 10 and persons who are found
i nconpetent to stand trial. He explained that this issue arose
in Ketchikan in 2003 and 2004 when a man commtted five arsons.
In 2004 he was charged with the arsons and admtted to starting
all the fires. He was found inconpetent to stand trial. As
district attorney he asked API to commt the arsonist. AP
interviewed the man and did not commt him because the man told
the interviewers that he wouldn't start any nore fires. He was
released and within six nonths he was charged with arson in a
nearby conmunity. According to his record he's been setting
fires since he was a teenager and he has no doubt that he Il do
it again. It’s interesting that he wouldn’'t have an insanity
defense, but he isn't conpetent to understand court proceedi ngs
so he isn’'t conpetent to stand trial. This bill wll correct
that type of problem he said.

CHAI R FRENCH announced he would hold SB 234 for a subsequent
heari ng.

SB 164- USED MOTOR VEHI CLE SALES

2:50: 57 PM
CHAI R FRENCH announced t he consi derati on of SB 164.

TREVOR FULTON, staff to Senator MQ@iire, introduced SB 164 on
behal f of the sponsor. He explained that the bill renmoves from
statute outdated |anguage governing the sale of used notor
vehi cl es wi thout reducing consunmer protections. The bill repeals
AS 45.25.464(c), which says that dealers nust post three
di scl osures on used vehicles they intend to sell: 1) the vehicle
is not subject to Alaska’s “lenon law,” 2) the vehicle is not
covered under a manufacturer warranty, and 3) the vehicle was
not manufactured for sale in a foreign country.

MR. FULTON said the disclosures were nandated in response to an
influx of Canadian vehicles that were sold as new. He
under stands that was occurring up until about 2000. Industry and
the Departnent of Law agree that this is no longer an issue. In
fact, all three disclosures are information that’'s readily
available to consuners. These nmandated postings are an
i nconveni ence and they may be |eaving dealers exposed to |egal
suit because failure to post the information in subsection (c)
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anounts to unfair trade practices. Unfair trade practices allows
| awsuits demanding treble damages and reinbursenent of |egal
costs even though the consuner may have suffered no actual harm
or damage. “Wen the state starts unnecessarily burdening
Al askan businesses while providing no additional consuner
protection, the sponsor believes it’s tine to reevaluate.”

CHAI R FRENCH asked M. Sniffen to give his view of the bill.

2:54: 22 PM

ED SN FFEN, Assi st ant Attorney  General, G vil Di vi si on,
Departnment of Law (DOL) said he's responsible for enforcing the
Al aska Consumer Protection Act and the antitrust statute with a
particul ar enphasis on regulating auto dealers in Alaska. He
said that M. Fulton accurately described how this |egislation
came about, but he’'d like to highlight information that DOL has
received since it sent a letter to the sponsor. Initially DCL
didn't understand how the statute was passed with reference to a
di sclosure requirenent that extended to all wused vehicles as
opposed to just “current nodel” wused vehicles. DOL has since
communi cated with Representative Guenberg who recalls adding
t hat | anguage because he wanted to extend the protection to al
used cars. DOL wll speak to the Representative about his
concerns to make sure they are addressed but, as M. Fulton
said, the protections in subsection (c) are already required in
a nunber of other ways. He noted that when the “current nodel”
vehi cl e | anguage was renmpoved from Title 8 several years ago it
created an issue with this statute. But for the nost part
i ndustry has self-corrected in the sense that the harnms caused
by selling current nodel vehicles w thout the required
di scl osures have been renoved. He offered to go into further
detail .

2:57:07 PM
CHAIR FRENCH referred to two docunents in the packet. The first
has a “little sticker” and the next has a ®“big sticker.” He

asked if the little sticker is being affected.

MR. SNI FFEN said yes; the big sticker has the disclosures that
are required under federal law. It has boxes for the dealer to
check stating the vehicle will be sold as is with no warranty or
with either a full or Ilimted warranty. It’s the little sticker
that woul d no | onger be required under this bill.

CHAI R FRENCH recapped that the little sticker says three things

about the vehicle: 1) it’s not subject to the lenon laws; 2)
it’s not covered under a warranty; and 3) it’s not built Canada.
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And the big sticker is pretty clear about “no warranty” versus
“warranty.” He asked what part of that big sticker tells a
consuner that the vehicle wasn’t built in Canada.

MR. SNI FFEN replied he’s unaware of any part of the big sticker
that has that information, but the requirement wouldn’t change.
“Auto dealers would still have to post a requirenent on the car
if the vehicle was manufactured for sale in Canada or another
foreign country.” That requirenent cones from AS 45.25.470 so
they’'re duplicative. Renobving the requirenment from one section
doesn’t renove it fromthe other

2:59: 21 PM

CHAI R FRENCH asked what part of the big sticker would tell a
consuner that the car isn't subject to Alaska' s |enon |[|aw
pr ot ecti ons.

MR. SNIFFEN replied it’s not explicit so it’s not as clear. The
lemon law protections are in fact warranty protections that
apply only to new cars. Wen the “no warranty” box is checked on
the big sticker, by assunption that is telling the consuner that
the lenon aw would not apply. He isn't aware of any state that
requires that specific kind of disclosure.

CHAIR FRENCH asked if he's confortable with that.

MR. SNI FFEN said he is confortable because he doesn’'t know that
consuners rely on that kind of information when they decide to
buy or not buy a vehicle. The lenon |aws have a very specific
application. Consuners have certain rights when they buy a new
vehicle and nmanufacturers are required to include that
information in the owner’s nmanual. “Wen it conmes to used cars,
that bit of information is just not that harnful to consuners to
not have because it wouldn’'t apply anyway,” he said.

3:01:37 PM
CHAI R FRENCH questioned why the bill is retroactive.

MR. SNIFFEN explained that DOL wunderstands that when this
provision passed it wasn't nmeant to apply to all wused vehicle
sales. It was intended to apply only to “current nodel” used
cars. Sone dealers though that was the correct application of
the law and so they didn't nmake those disclosures. They started
doing it once they realized the disclosures had to be put on
every use car, but there was a period of tine before that
information got around. As a result a |ot of dealers are exposed
to significant liability for having failed to disclose properly.
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This law would provide protection to those dealers if a claim
isn’t al ready pending.

CHAI R FRENCH asked if the State of Al aska has brought action to
enforce this law as it stood.

MR. SNIFFEN said one action is pending in the state suprene
court on appeal. It was a case DOL brought against Lithia
Deal erships that centered on different issues. As part of the
settlement DOL recognized that Lithia failed to make sonme of the
di scl osures and asked for injunctive relief. They need to nmake
t hese disclosures going forward until the |law changes or it’s no
| onger necessary, he said.

CHAI R FRENCH acknow edged that he’'s suggesting a retroactive
clause and asked if the state envisions further actions against
ot her deal ershi ps.

MR. SNIFFEN said that’s correct. Even in the current case
against Lithia Dealerships, very |little consumer harm was
assigned to the failure to nake the disclosures. DOL didn't
identify any transactions where consunmers wouldn’'t have gone
forward with the vehicle purchase had they had that infornmation
If DO. does <cone across information that indicates that
consuners would have relied on information had the disclosures
been made, it would consider taking action. If the bill is
applied retroactively and no suit is pending he believes there
would still be good grounds to proceed because “all of these
things are probably required by sonmething else.” Failure to
di sclose that the vehicle is manufactured for sale in Canada or
a foreign country is the provision that can cause the nobst harm
because warranty is affected. Mst manufacturers have addressed
that problem by extending coverage, but for a tinme it was an
i ssue for Al askans who purchased vehicles in Canada. “But that
requirenent is already required and wll continue to be
required,” he said.

3:05: 38 PM

JOHN COCK, Legislative Director, Al aska Auto Deal ers Associ ation
(AADA), reiterated that all the disclosures that are required on
the small sticker are either unnecessary or redundant. The | enon
law applies only to new vehicles so putting that disclosure on
the vehicle is negative and necessary. The warranty disclosure
is covered in the FTC sticker that every used vehicle in the
US is required to display. Also, AS 45.25.470 requires that
all vehicles manufactured for sale in Canada have that
di sclosed. Wth regard to retroactivity, he agrees with M.
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Sniffen. Most used car dealers had no idea when the legislation
passed [in 2004] that it contained a requirenment for a second
sticker on all used cars. They |earned about it when a |awsuit
was filed. Because it’s an unfair trade practice there’'s a two-
year | ook back period. It |eaves deal ers exposed yet there is no
tangi bl e benefit to anyone. A conpany like Lithia can probably
withstand a class action suit, but the mjority of the AADA
menbership would have difficulty withstanding a suit of this
nat ur e.

3:09: 57 PM
CHAI R FRENCH announced he would hold SB 164 for a subsequent
heari ng.

There being no further business to cone before the commttee,
Chair French adjourned the neeting at 3:10:15 PM
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