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HOUSE BI LL NO. 197 am

"An Act relating to the issuance of shares of professional
corporations to a trust, to trusts, to trustees, to the renova
of a trustee, to the conpensation of a trustee and a person
enployed by a trustee, to a trustee's accepting or rejecting a
trusteeship, to co- trustees, to a vacancy in a trusteeship, to
the resignation of a trustee, to delivery of trust property by
former trustees, to the reinbursenment of trustee expenses, to
the certification of a trust, to the suitability of a trustee,
to the place of administration of a trust, to a trustee's power
to appoint property to another trust, to a change of the
percentage of trust property to be considered principal, to the
determ nation of the value of a trust, and to a settlor's intent
when transferring property in trust; anmending Rules 54 and 82,
Al aska Rules of Civil Procedure; and providing for an effective
date."

MOVED HB 197 am OUT OF COW TTEE

HOUSE BI LL NO. 25

"An Act relating to landowners' inmmunity for allowng use of
land without charge for a recreational activity;, relating to
| andowners' liability where |andowner conduct involves gross

negligence or reckless or intentional msconduct; relating to
claims of adverse possession and prescriptive easenents, or
simlar clains; and providing for an effective date."

HEARD AND HELD

CS FOR HOUSE BILL NO. 182(JUD)
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“"An Act nmmking the offering of certain pronotional

unfair or deceptive act or practice.”
HEARD AND HELD

PREVI QUS COW TTEE ACTI ON
BILL: HB 197

SHORT TITLE: TRUSTS
SPONSOR(s): JUDI Cl ARY

03/ 14/ 07 (H READ THE FI RST TI ME -

03/ 14/ 07 (H JUD, FIN

04/ 04/ 07 (H JUD AT 1: 00 PM CAPI TOL 120
04/ 04/ 07 (H) Moved Qut of Conmttee

04/ 04/ 07 (H M NUTE( JUD)

04/ 05/ 07 (H JUD RPT 4DP 2NR

04/ 05/ 07 (H)

04/ 05/ 07 (H NR: COGHI LL, SAMUELS

04/ 05/ 07 (H FI' N REFERRAL REMOVED

04/ 05/ 07 (H) L&C REFERRAL ADDED AFTER JUD
04/ 20/ 07 (H L&C AT 3: 00 PM CAPI TOL 17
04/ 20/ 07 (H Schedul ed But Not Heard
04/ 30/ 07 (H L&C AT 3: 00 PM CAPI TOL 17
04/ 30/ 07 (H Moved Qut of Conmittee

04/ 30/ 07 (H) M NUTE( L&C)

05/ 02/ 07 (H L&C RPT 3DP 3NR

05/ 02/ 07 (H DP: GARDNER, RAMRAS, OLSON
05/ 02/ 07 (H NR: LEDOUX, NEUMAN, GATTO
05/ 04/ 07 (H TRANSM TTED TO (S)

05/ 04/ 07 (H VERSI ON: HB 197 AM

05/ 07/ 07 (S) READ THE FI RST TI ME -

05/ 07/ 07 (S) JUD

02/ 15/ 08 (S JUD AT 1:30 PM BELTZ 211
02/ 15/ 08 (S) Heard & Held

02/ 15/ 08 (S) M NUTE( JUD)

BILL: HB 25

SHORT TI TLE: RECREATI ONAL LAND USE LI ABI LI TY/ ADV. PCSS
SPONSOR(s) : REPRESENTATI VE(s) SEATON, W LSON

01/ 16/ 07 (H PREFI LE RELEASED 1/5/ 07
01/ 16/ 07 (H) READ THE FI RST TI ME -

01/ 16/ 07 (H RES, JUD

01/ 24/ 07 (H RES AT 1:00 PM CAPI TOL 124
01/ 24/ 07 (H Moved Qut of Conmittee

01/ 24/ 07 (H M NUTE( RES)

01/ 25/ 07 (H) RES RPT 8DP

SENATE JUD COWM TTEE - 2-

checks

REFERRALS

DP: GRUENBERG, LYNN, HOLMES, RAMRAS

REFERRALS

REFERRALS

an

February 20, 2008



01/ 25/ 07 (H DP: GUTTENBERG, EDGVON, SEATON,
KAWASAKI , W LSON, ROSES, JOHNSQN, GATTO

01/ 31/ 07 (H) JUD AT 1: 00 PM CAPI TOL 120

01/ 31/ 07 (H Heard & Held

01/ 31/ 07 (H) M NUTE( JUD)

02/ 01/ 07 (H) JUD AT 1: 00 PM CAPI TOL 120

02/ 01/ 07 (H Heard & Held

02/ 01/ 07 (H) M NUTE( JUD)

02/ 05/ 07 (H) JUD AT 1: 00 PM CAPI TOL 120

02/ 05/ 07 (H Moved Qut of Conmittee

02/ 05/ 07 (H) M NUTE( JUD)

02/ 07/ 07 (H JUD RPT 1DP 3NR

02/ 07/ 07 (H DP: LYNN

02/ 07/ 07 (H) NR: GRUENBERG HOLMES, SAMUELS

02/ 12/ 07 (H TRANSM TTED TO (S)

02/ 12/ 07 (H) VERSI ON: HB 25

02/ 14/ 07 (S READ THE FI RST Tl ME - REFERRALS

02/ 14/ 07 (S) RES, JUD

03/ 02/ 07 (S) RES AT 3: 30 PM BUTROVI CH 205

03/ 02/ 07 (S) Heard & Held

03/ 02/ 07 (S) M NUTE( RES)

04/ 02/ 07 (S) RES AT 3: 30 PM BUTROVI CH 205

04/ 02/ 07 (S) Moved HB 25 Qut of Committee

04/ 02/ 07 (S) M NUTE( RES)

04/ 04/ 07 (9 RES RPT 2DP 4NR 1AM

04/ 04/ 07 (S) DP: HUGAE NS, STEVENS

04/ 04/ 07 (S) NR  GREEN, MCGUI RE, STEDMAN, WAGONER

04/ 04/ 07 (9 AM W ELECHOWSKI

02/ 20/ 08 (S) JUD AT 1:30 PM BELTZ 211

Bl LL: HB 182
SHORT TITLE: OFFERI NG PROVOTI ONAL CHECKS
SPONSOR('s): REPRESENTATI VE(s) LYNN

03/ 07/ 07 (H READ THE FI RST TI ME - REFERRALS

03/ 07/ 07 (H L&C, JUD

03/ 19/ 07 (H L&C AT 3: 00 PM CAPI TOL 17

03/ 19/ 07 (H Moved Qut of Conmittee

03/ 19/ 07 (H M NUTE( L&C)

03/ 21/ 07 (H L&C RPT 7DP

03/ 21/ 07 (H DP: GARDNER, LEDQUX, BUCH, NEUMAN,
GATTO, RAMRAS, OLSON

04/ 02/ 07 (H JUD AT 1:00 PM CAPI TOL 120

04/ 02/ 07 (H Moved CSHB 182(JUD) Qut of Conmittee

04/ 02/ 07 (H M NUTE( JUD)

04/ 04/ 07 (H JUD RPT CS(JUD) 6DP
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04/ 04/ 07 (H DP: GRUENBERG, LYNN, DAHLSTROM
SAMUELS, HOLMES, RAMRAS

04/ 11/ 07 (H) TRANSM TTED TO (S)

04/ 11/ 07 (H VERSI ON:  CSHB 182( JUD)

04/ 13/ 07 (S READ THE FI RST Tl ME - REFERRALS

04/ 13/ 07 (S) L&C, JUD

05/ 01/ 07 (S) L&C AT 1:30 PM BELTZ 211

05/ 01/ 07 (S Moved CSHB 182(JUD) Qut of Conmmittee

05/ 01/ 07 (S) M NUTE( L&C)

05/ 02/ 07 (S) L&C RPT  4DP

05/ 02/ 07 (S DP: ELLI'S, BUNDE, DAVIS, STEVENS

02/ 20/ 08 (S) JUD AT 1:30 PM BELTZ 211

W TNESS REG STER

JANE PI ERSON, St aff
to Representative Ranras
Al aska State Capitol
Juneau, AK
PCSI TI ON STATEMENT: Represented the sponsor of HB 197.

REPRESENTATI VE PAUL SEATON

Al aska State Capitol

Juneau, AK

POSI TI ON STATEMENT:  Sponsor of HB 25

GEORGE SCHAAF, Executive Director

Trail Mx Inc

Juneau, AK

PCSI TI ON STATEMENT:  Spoke in strong support of HB 25.

DAVE BRANN

Kachemak Nordic Ski C ub

Honmer, AK

POSI TI ON STATEMENT:  Spoke in strong support of HB 25.

LEAH JENKI N
Homer, AK
PCSI TI ON STATEMENT:  Spoke in support of HB 25.

M CHAEL SCHNEI DER, Attorney at Law
Anchor age, AK
PCSI TI ON STATEMENT:  Hi ghli ghted shortcom ngs in HB 25.

ROBERTA HI GHLAND
Homer, AK
POSI TI ON STATEMENT:  Spoke ent husi astical ly about HB 25.
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PH LI P PAUL WAGONER, Attorney at Law
Anchor age, AK
POSI TI ON STATEMENT: Echoed M. Schneider’s concern with HB 25.

JACK MOSBY, forner President

Al aska Trails

Anchor age, AK

PCOSI TI ON STATEMENT:  Spoke in support of HB 25

M KE SI CA, A de
to Representative Lynn
Al aska State Capitol
Juneau, AK
PCSI TI ON STATEMENT: I ntroduced HB 182 on behalf of the sponsor.

MARI E DARLI N, Coor di nat or

AARP Capital Cty Task Force

Juneau, AK

PCSI TI ON STATEMENT:  Spoke in support of HB 182.

DALE LEHVAN
Anchor age, AK
POSI TI ON STATEMENT:  Spoke in support of HB 182.

JULI A COSTER, Assistant Attorney Ceneral

Cvil Division

Commer ci al / Fai r Busi ness Section

Depart ment of Law (DQL)

Anchor age, AK

PCOSI TI ON STATEMENT: Responded to questions and stated support
for SB 182.

ACTI ON NARRATI VE

CHAIR HOLLIS FRENCH <called the Senate Judiciary Standing
Commttee neeting to order at 1:33:43 PM Present at the call to
order were Senators French, Huggins, and Wel echowski. Senators
Therriault and McQuire arrived shortly thereafter.

HB 197 am - TRUSTS

1: 33: 57 PM
CHAI R FRENCH announced t he consideration of HB 197 am
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JANE PIERSON, Staff to Representative Ranras, said that HB 197
passed unaninously in the House and she’'d like to see it nove
fromthis commttee.

CHAI R FRENCH noted that the bill was heard previously and public
comment was taken. Finding no further questions or comments, he
asked for the will of the commttee.

1:34:52 PM
SENATOR W ELECHOWSKI notioned to report HB 197 from conmittee
wi th individual recomrendati ons and attached fiscal note(s).

CHAI R FRENCH announced that w thout objection, HB 197 am is
noved from comm ttee.

HB 25- RECREATI ONAL LAND USE LI ABI LI TY/ ADV. POSS

1: 35:19 PM
CHAI R FRENCH announced t he consi derati on of HB 25.

REPRESENTATI VE PAUL SEATON, sponsor of HB 25, explained that the
bill encourages the expansion of recreational opportunities for
Al askans by increasing liability protection for |andowners who
allow free recreational use of their land. This is achieved by
raising the standard of care that a |andowner owes for allow ng
sonmeone to use their land. The bill provides inmunity from suit
unless there is gross negligence, intentional msconduct, or
reckl ess endangernent. HB 25 is consistent with practices in 45
ot her states.

REPRESENTATI VE SEATON said that the current sinple negligence
liability standard applies to wuninproved |and. That generally
makes | andowners unconfortable and the result is that they' re
nmore inclined to restrict access to their land. He clarified
that this bill does not address |andowners who charge to use
their land and it does not apply to nunicipalities and other
governments. He highlighted letters and resolutions from diverse
groups and private citizens supporting HB 25.

1:37:04 PM
SENATOR THERRI AULT j oi ned the neeting.

SENATOR HUGGE NS asked how airstrips are treated.

REPRESENTATI VE SEATON explained that current |aw says that for
abandoned airstrips and uninproved |and the standard for the
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private |andowner is gross negligence, intentional m sconduct,
or reckl ess endangernent.

SENATOR HUGA NS asked about the hypothetical scenario where he
allows free use of a snow machine track on his property.

REPRESENTATI VE SEATON explained that as long as you aren't
charging and you aren’t grossly negligent you aren’t |iable. But
if you were to put up a cable across the trail and soneone were
to get hurt as a result, that would be intentional m sconduct
and you'd be liable. But if soneone is accidentally hurt while
using the snow nachine track or getting ready to use the track

t he gross negligence standard woul d apply.

1:41: 30 PM
SENATOR HUGGE NS asked if he could subsequently deny access to
t hat hypot hetical snow machi ne track

REPRESENTATI VE SEATON said he could. He added that the bill
specifically protects |andowners from adverse possession or
prescriptive easenent clains by someone using the property for
free for recreation.

1:44: 08 PM
SENATOR HUGA NS asked if this affects traditional trails running
t hrough private property.

REPRESENTATI VE SEATON replied this wouldn't change the aspect of
traditional trails, but it is inmportant to separate recreationa
use from access. This bill doesn’'t address the situation where
sonmeone is using a road on private property to gain access to a
recreational area.

CHAIR FRENCH referred to the scenario Senator Huggi ns posed and
said should this bill pass the | andowner who all ows access would
have a legal problem only if +they are gquilty of gross
negligence. But once a no trespassing sign is posted, the
standard of care reverts to negligence. Essentially the standard
reverts to what the law is now. He asked if that scenario had
been di scussed and if he agrees.

1:46: 54 PM

REPRESENTATI VE SEATON replied that was discussed and it's a
different scenario if soneone is <crimnally trespassing by
di sregarding the no trespassing signs. “You re thrown into a
whol e different series of obligations when you have crimnal
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trespass.” This bill allows free recreational access as conpared
t o soneone trespassing.

CHAIR FRENCH restated that if this becones |aw the standard of
care becomes gross negligence, but the standard of care if
access is denied is negligence.

REPRESENTATI VE  SEATON highlighted AS 09.65. 200, which is
immunity for uninproved land. “So if it’s uninproved |and the
standard is already gross negligence.” This involves inproved
land. It becomes difficult because there are conflicting
statutes. For exanple the standard for abandoned runways 1is
gross negligence. And if you're allowing sonmeone to use your
private airstrip it's gross negligence for take offs and
| andi ngs, but it’s a question with regard to walking to and from
the plane. If the land is uninproved the standard is gross
negligence, but if you ve nowed the grass, set a snow nachine
track, or it you're too close to a barn then the standard is
sinmple negligence. It's confusing for the public and it’'s
difficult for the property owner to know if sonmebody could get a
proscriptive easenment if they let sonmeone use their land. This
gives the |andowner confidence that he or she can help provide
recreation in Al aska. “Goss negligence cones down to choices,”
he sai d.

1:50: 07 PM
CHAIR FRENCH consulted Blacks Law Dictionary about the
difference between negligence and gross negligence so that the
committee has in mnd the consequences of this bill. He read the
f ol | owi ng:

Negligence. The omssion to do sonmething which a
reasonabl e man, gui ded by t hose ordi nary
consi derati ons whi ch ordinarily regul at e human
affairs, would do, or the doing of sonething which a
reasonabl e and prudent man woul d not do.

Negligence is the failure to use such care as a
reasonably prudent and careful person would use under
simlar circunstances; it is the doing of sone act
which a person of ordinary prudence would not have
done under simlar circunstances or failure to do what
a person of ordinary prudence would have done under
simlar circunstances.

Gross negligence. The intentional failure to perform a
mani f est duty in reckl ess di sregard of t he
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consequences as affecting the |ife or property of
anot her.

It is materially nore want of care than constitutes
sinple inadvertence. It is an act or omssion
respecting legal duty of an aggravated character as
di stinguished froma nere failure to exercise ordinary
care. It anmounts to indifference to present |egal duty
and to utter forgetful ness of legal obligations so far
as ot her persons may be affect ed.

CHAI R FRENCH opened public testinony.

1:52: 32 PM

GECRCE SCHAAF, Executive Director, Trail Mx 1Inc, spoke in
strong support of HB 25. Trail Mx is a local non-profit trails
organi zation that was created in part to address conplicated
| andownership problens. He explained that Southeast Al aska has
lots of trails and recreational facilities that may begin on
public land but any given trail may cross back and forth from
federal land, to state parks land, to city land, and to private
| and. Because no one was interested in maintaining 20 percent of
a trail, Trail Mx canme along to coordinate trail building and
pl anning efforts in the Juneau comunity and borough. He said he
believes that HB 25 is a well-considered neasure that protects
the interests of |andowners and recreational hikers.

MR. SCHAAF reiterated that |andownership issues in Southeast
Alaska are conplicated given the terrain and the anount of
public land that’'s there. In Juneau three trails in particular
will be affected by this bill. The trails going up Perseverance
Basin and Mount Juneau cross private |land owned by the Keen
famly. They' ve been fantastic supporters of trails and grant
public access, but liability has always been an issue. This bil

will go a long way in alleviating sone of their concerns.
Another trail at Tee Harbor has recently led to sone tension
anong comunity nmenbers because the trail access crosses a
corner of private land. Potentially that trail will be rerouted

at significant expense because the property owner is afraid of
liability. This bill will help address that issue, he said. On
behal f of the 350 nenbers of Trail MXx, he restated support for
HB 25. This wll go a long way toward supporting outdoor
recreation and the benefits that provides the comunity.

SENATOR W ELECHOWSKI asked if he’'s aware of anyone who has been
sued for this.
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MR. SCHAAF said not in Juneau but the concern is out there
Folks in this community have been very trusting and have wanted
to maintain open access to recreational areas. You never know
what will happen in the future, he added.

1:56:51 PM

DAVE BRANN, Kachemak Nordic Ski Club reported that he s worked
on recreational trails in the Honmer area for about 25 years. A
| ong-standi ng concern has been trails that cross a variety of
properties including private, borough, state, and Native. 1In
fact, potential trail access across private property has been
[imted because of liability concerns. People in the Honmer area
have been generous in allowing trail use on their property but
there is increasing concern about liability. On behalf of the
Kachemak Nordic Ski Club he stated strong support for HB 25. He
added that he allows free recreational use of his property and
he finds existing statutes to be very confusing; a lot of people
don’t know what is and isn't allowed.

1:58:44 PM

LEAH JENKIN, Homer resident said she owns 10 acres near an
equestrian center and ball parks and the state built an access
road through part of her property. Al though she supports both
facilities, she’s worried about liability. “Wwen we're talking
about children and horses, a |andowner needs all the protection
they can get.” She urged the commttee to pass HB 25.

2:00: 37 PM
M CHAEL SCHNEI DER, Attorney at Law, reported that he’'s lived in
Anchorage since 1975. He said his testinony is based on two

assunptions. The first is that this bill was heard by the Senate
Resources Committee |ast session. Second, he assunes that the
commttee received a copy of hi s 3/16/07 letter to

Represent ati ve Seat on addressing his concerns about the bill.
CHAIR FRENCH told himthat both assunptions are correct.

MR. SCHNEI DER said he takes issue with the overriding prenm se of
the bill because there’s no way that folks who are interested in
public access and trail use can figure out whether a |andowner
has or has not given permssion to use their land. They can't
check at the recorders office, for exanple, because nobody has
to do anything official to obtain the inmunity status set forth
in the bill. Hs letter suggests a way around that problem so
that there would never be any doubt about whether or not a given
property is open for public use and the owner is thus entitled
to inmunity.
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2:03: 30 PM

MR. SCHNEI DER suggested that the bill encourages fraud and
perjury by property owners who may be sued in the face of a
death or serious injury. Hypothetically the insurance agent wll
inform the property owner that barring gross negligence, he or
she will be immne from suit if the property is open to free
recreational use. He surmsed that that that defense wll be
asserted 100 percent of the tinme even though the property nay be
open for recreational use |less than 100 percent of the tinmne.

MR. SCHNEI DER observed that there seens to be a foregone
conclusion that if someone engages in a specific conduct, such
as pulling a cable across a trail, that anmounts to grossly
negl i gent conduct. But whether or not the particular conduct is
grossly negligent wll be a jury question in virtually every
case. Also, he does not agree with the sponsor’s statenent that
the bill is of no benefit to someone who charges for use of
their land. Anybody after the fact can divert funds toward
hazard renediation and claim the benefit of this |oosely worded
| egi slation, he said. Furthernore the term “land” includes a |ot
of things - including machinery, which would make it difficult
to prove liability. It would provide broad imunity under
ci rcunst ances where the public is receiving nothing tangible in
exchange.

MR. SCHNEIDER offered his view that from a public policy
standpoint the sponsor’s intent is a good idea, but the bill
needs many things fixed or it’s a give away of constituents’
rights for virtually nothing in return

2:07:02 PM

ROBERTA HI GHLAND, Honer stated strong support for HB 25. She
agrees with M. Schneider that it’'s inportant to get things
right, but she can't imagine that the 45 states that have this
| aw haven't already addressed every potential legal issue. In
her view the [litigation-happy standard in this country
negatively affects quality of life. She’'d like attitudes and
laws to change such that personal responsibility is given back
to the individual. HB 25 begins that process. She explai ned that
she and her husband wel come non-notorized use on the trails on
their land and this bill would relieve their concerns about
litigation. Trails are an inportant part in the enjoynent of
life.

2:09:11 PM
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PH LI P PAUL WAGONER, Attorney at Law and Anchorage property
owner, said he concurs with M. Schneider. He recognizes the
good will intent of the bill but it provides such blanket
immunity to persons that engage in cul pable conduct that it wll
ultimately shift the responsibility for that conduct to the
coffers of the state. He gave exanples of several cases where he
represented people who were severely injured by cables that were

strung across trails. The way the bill is witten if any
| andowner directly or indirectly allows free recreationa
activity, then it's blanket immunity even if they stretch a
cable across a trail. It’s also a situation where a |andowner

could allow a select group to engage in recreational activity
wi t hout charge and then stretch a cable across the trail for the
general public. He expressed the view that the bill really needs
to be reworked. “It’s always problematic when |aws are passed
that infringe on constitutional rights” W sonetines forget the
fact that the witers of the U S and Alaska constitutions
granted a right to a jury trial as it existed in comon |aw
That nmeans if someone puts up a dangerous obstacle on devel oped
or undeveloped land they're liable and the resulting harm is
shifted to their coffers and not to the victimor the public. He

asked the conmttee to send the bill back for fine-tuning so its
pur poses can be achieved w thout providing blanket immnity to
peopl e who engage in conduct that will cause serious harm
2:13:11 PM

CHAI R FRENCH asked if he had reviewed M. Schneider's March 16,
2007 letter.

MR. WAGONER said he had and he concurs with his coments. He
understands the good intent but it’'s dangerous to grant
immunity. “As sure as we're all here on this Earth today, if
this bill is passed in its present form sonebody’s going to get
seriously hurt due to cul pable conduct and the person is going
to escape and ...their insurance conpany is going to escape and
the ultimate harmis going to be left to the victim and or the
public coffers.”

2:13:51 PM
SENATOR McGUI RE j oi ned the neeti ng.

2:14.:13 PM

JACK MOSBY, former President, Alaska Trails, relayed that this
statewide non-profit group was formed to enhance Al aska trai
experiences by supporting sustainable trails through advocacy
and education. He's aware that liability is a continuing issue
with projects in Anchorage, WMitSu Valley, and Fairbanks. It
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sounds as thought it’s an issue in other places in the state as
well. He reiterated the group’ s continuing support for HB 25.

CHAI R FRENCH asked if he's aware of any lawsuits that hinged on
allowwng or not allowing access - instances where innocent
homeowners have been dragged into a legal dispute because of
accidents on trails.

MR. MOSBY replied he’s not aware of any such cases.

CHAIR FRENCH stated his intention to hold the bill for a
subsequent heari ng.

2:16: 17 PM

REPRESENTATI VE SEATON distributed two docunents to respond to
the issues M. Schneider raised in his letter. One discusses
gross negligence and associated case |law. The second is an
opinion from legislative |egal services about the hypothetica
circunstance where a | andowner strings a cable on their property
that results in the decapitation of a person who is using the
property for recreational purposes. He also highlighted that
this bill renoves the anbiguity between inproved |land and | and
that is nmowed or a hayfield close to a building. Under current
Al aska statute the standard for wuninproved lands is gross
negl i gence, but unless protected by HB 25 the hayfield could be
considered inproved land which has the sinple negligence
l[iability standard.

CHAIR FRENCH said the commttee would look closely at the
docunents. [HB 25 was held for a subsequent hearing.]

CSHB 182( JUD) - OFFERI NG PROMOTI ONAL CHECKS

2:18: 42 PM
CHAI R FRENCH announced the consideration of HB 182. Before the
comm ttee was CSHB 182(JUD) .

MKE SICA, Aide to Representative Lynn read the following into
the record on behalf of the sponsor. [Original punctuation
provi ded. ]

HB 182 is a small, one-page bill, about snall dollar
checks that cause big headaches for Al aska consuners.
The checks are maybe for only three or four dollars
and, according to the Departnent of Law, the checks
are sent to thousands of businesses and individuals
t hr oughout our state.
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The good news? The checks are legitimate. The bad
news? The <checks are “legitimate.” In actuality,
cashing one of these <checks <can anmount to an
uni ntended contract. Hundreds of Alaskans cash these
little checks, only to find thenselves obligated by
contract for products and services they don’t want and
never needed.

Let me give you one exanple. In 2006, the Al aska
Department of Law announced a settlenent wth a
California-based conpany that sent Alaskans what
appeared to be rebates from |ocal yel l ow page
conpani es. Not so. Endorsenent of a check for $3.49
was actually a contract for $179 in advertising
services — which they didn't want and didn’'t need.

Consuners, who thought they were getting a very snal

windfall, got a nuch larger downfall. That’'s because
they didn't see the tiny, fine print, disclosure on
the back of the check. O, if they did see it, they
didn't have a magnifying glass. And when the checks
are endorsed, consunmers end up getting billed - and

soneti mes hounded - by collection agencies, which can
damage their credit rating.

The Consunmer Protection Unit of the Al aska Departnent
of Law considers these pronotional checks to be a
cl assic exanple of deceptive acts or practices - and
believe that prohibiting these kinds of checks is the
only effective nethod of preventing these unintended
contracts, and subsequent charges, from occurring.

HB 182 makes these kinds of pronotional checks an
unfair or deceptive act or practice, and nakes it an
automati c violation of Consunmer Protection | aws.

Under this bill, conpanies that violate the law are
subject to a civil penalty of a mninmm of $1,000 per
viol ation, and a maxi mum of $25, 000 per viol ation.

Representative Lynn said he is honored that the Al aska
Departnment of Law |let him know about these deceptive
checks, and he agrees with the departnent that HB182
is high priority consumer protection |egislation.

2:21: 55 PM
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MR SICA relayed that the sponsor and his chief of staff
recei ved pronotional checks but they didn’t cash them During
testinony in the other body a state | awmaker admtted to having
been f ool ed.

2:22:50 PM

SENATOR McGUIRE admitted that two years ago she endorsed and
deposited a $9.95 check from Citibank under the assunption that
she was redeemng points. She learned that she had enrolled
herself in a driver protection program that carried an ongoing
nonthly fee of $29.95. It took a full two nonths and a |ot of
headache to get out of the program This could be devastating to
seniors in particular. She questioned why this doesn’'t violate
the interstate comrerce cl ause.

MR. SICA replied the conpanies operate in Al aska so goods don't
cross the boarder. He deferred to the Departnent of Law for
further explanation. Small businesses, churches and schools
receive these checks and often they're just endorsed and
deposited so this protects nore than just consuners. It also
sends a good nessage to the business comunity that it doesn’t
have to conpete with these people that cross that boundary.

2:25: 06 PM

MARI E  DARLI N, Coordi nator, AARP Capital Cty Task Force
expressed support for HB 182 and noted that a letter from AARP
is in the packet. O der people are often the target of practices
such as this. This would be one nore tool for the offices of the
attorney general and consumer protection to battle these scans.

2:27:01 PM

DALE LEHVAN, representing hinself said he doesn't generally
believe it's government's role to protect people from nmaking
stupid decisions, but he does urge the conmttee to pass HB 182.
He relayed that he is usually diligent about disregarding free
offers of any kind. Despite that and the fact that he's a
retired econonmics professor who |ectures about consunmer scans,
he deposited what appeared to be a free $10 check from a credit
card conpany that he’'d done business with for years. Last year
all his credit cards were stolen so he canceled the cards and
subsequently began to examine his bills. The first one he | ooked
at had a line itemfor $39.99 from TLGHWRT. After sonme research
he learned that the state attorney general’s office and 16 ot her
states had reached a settlenment with his credit card conpany for
these allegedly deceptive practices. He's enbarrassed to admt
that he paid $39.99 for 18 nonths. He was fooled but this
conpany had to go far out of the way to do this. “This is not an
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accidental thing that occurred.” He never received any nmateria
about what the National Hone Protection Alliance is. “To this
day | really have no idea what services they provide.” The
ultimate irony was that the only automatic paynent that was
passed on to his new credit card was TLGHWPRT.

2:30: 30 PM

MR. LEHVAN said HB 182 would do two constructive things. First,
it would make the attorney general’s job easier in prosecuting
these sorts of cases because it would be an illegal practice.
Second, it would encourage businesses to conpete by offering
better services rather than spending resources to fool consumers
in ever nore subtle ways.

2:32: 56 PM

JULI A COSTER, Assistant Attorney Ceneral, Civil Di vi si on
Comrercial /Fair Business Section, Departnent of Law (DQL)
testified in support of SB 182. She agreed with M. Sica that
t hese pronotional checks have been a problem for individual and
busi ness consuners in the state. SB 182 is an attenpt to fix
that problem Her office has received nunerous conplaints and
has interviewed numerous consuners that have received and cashed
t hese checks reasonably believing themto be a rebate or reward.
They have no idea that by cashing the check they have entered
into a contract to purchase goods or services. Otentines
endorsing the check unknow ngly authorizes nmonthly charges to
the consuner’s checking account, credit card, or telephone bil
to pay for the goods or services. Many consunmers unwittingly pay
the charges for nonths wuntil sonmething brings it to their
attention or until they are contacted by the consumer protection
of fice.

V. COSTER said her office has initiated a nunber of
i nvestigations several of which have resulted in prosecutions
and settlement wunder the Al aska Consumer Protection Act. A
recent case was a coordinated nulti-state investigation that
resulted in a settlenent agreenent that prohibited the use of
pronoti onal checks in 34 states. Another case resulted in a
settlement for less than a total prohibition. Rather than
dealing with this issue on a pieceneal basis through litigation,
HB 182 deals with the problem on a nore universal level. It
makes the use of pronotional checks from Alaska an unfair or
deceptive practice under the Alaska Consunmer Protection Act.
“This neans that the use of the check is an automatic violation
of the Act.” Mking the pronotional checks an unfair, deceptive
act or practice puts the check marketers on notice. Hopefully
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this will stop the use of these checks in the state and it wll
make enforcenent easier in the future.

2:37:39 PM
CHAIR FRENCH asked her to respond to the interstate commerce
guesti on.

M5. COSTER explained that the interstate commerce cl ause uses a
bal ancing test that |ooks at whether or not the burden on

commer ce outweighs the benefit to the state or its interest. It
woul dn’t be difficult to nake a strong argunent that the conduct
— the use of these pronotional checks — is deceptive and that

out wei ghs any interest a person would have in continuing to use
such checks.

SENATOR W ELECHOWEKI asked if there are any preenption issues.

M5. COSTER replied she isn't aware of any federal |aw that
addresses the use of these checks.

CHAIR FRENCH referred to a question and answer interview between
some nenber of the DOL and the bill sponsor. He highlighted the
final question and answer, which asks why DCL considers this
bill a high priority. The DOL answer is that nany hundreds of
Al askan consuners have been harnmed by the wuse of these
pronoti onal checks. He asked if it can be verified that it’s up
in the hundreds.

VB. COSTER replied, Absolutely. Many hundreds of Al aska
consuners have —cashed these checks and unknowi ngly or
unw I lingly paid because they were subject to coercive
collection tactics.

SENATOR W ELECHOWSKI asked if Al aska has been involved in any
class action lawsuits to stop this activity.

M5. COSTER replied she’s unaware of private class action suits
but the State of Alaska has been involved in three nulti-state
cases that were brought by state attorneys general offices. They
may be considered class action in that they involve nore than
one state.

2:41: 03 PM

CHAIR FRENCH referred to the bill packet and noted that in Apri
2006 the DOL Civil Division announced a $500,000 settlenent wth
Yel | ow Pages Inc. for having offered these checks in the state.
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MS. COSTER added that that's the npbst recent settl enent.

2:41: 47 PM
SENATOR McGUI RE suggested the DOL look into the situation at
Citibank as well. She surm sed that consuners are accustoned to

getting rebates and rewards as part of the incentive package
with their credit cards. She relayed that she was enrolled in
the Driver Edge Protection program that supposedly added $29.95
extra coverage on her vehicle. She never new exactly what it was
and didn't receive any information about it. “So add that to
your list,” she said.

M5. COSTER agreed to do so.

2:42: 46 PM

MR. SICA told the commttee that he appreciates that getting a
bill passed is a long process and he believes that checks and
bal ances are inportant. Although the bill noved along very well

| ast year, he has to admt that during the Interim he worried
about all the people who would be getting and signing these
checks.

CHAIR FRENCH said HB 182 seens to be a very good bill and he
intends to bring it back soon and take action on it.

There being no further business to conme before the committee
Chair French adjourned the neeting at 2:43:29 PM
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