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crinmes directed at a victim because of the wvictinms
hornel essness. "

MOVED SB 211 OUT OF COW TTEE

HOUSE BI LL NO 197 am

"An Act relating to the issuance of shares of professional
corporations to a trust, to trusts, to trustees, to the renova
of a trustee, to the conpensation of a trustee and a person
enployed by a trustee, to a trustee's accepting or rejecting a
trusteeship, to co- trustees, to a vacancy in a trusteeship, to
the resignation of a trustee, to delivery of trust property by
former trustees, to the reinbursenent of trustee expenses, to
the certification of a trust, to the suitability of a trustee,
to the place of admnistration of a trust, to a trustee's power
to appoint property to another trust, to a change of the
percentage of trust property to be considered principal, to the
determnation of the value of a trust, and to a settlor’s
intent when transferring property in trust; anmending Rules 54
and 82, Alaska Rules of Civil Procedure; and providing for an
effective date.”
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Al aska Trust Conpany
Anchor age, AK
PCSI TI ON STATEMENT: Spoke in support of HB 197.

BETH CHAPMAN, Attorney at Law

Faul kner Banfield PC

Juneau, AK

PCSI TI ON STATEMENT:  Provi ded sectional analysis of HB 197.

JONATHAN BLATTMACHR, Attorney at Law
PCSI TI ON STATEMENT:  Spoke in support of HB 197.

LI NDA HOLBERG, Agent

New York Life

Fai r banks, AK

PCSI TI ON STATEMENT:  Spoke in support of HB 197.

DAVE SHAFTEL, Attorney at Law
Anchor age, AK
PCSI TI ON STATEMENT:  Spoke in support of HB 197.

ROBERT MANLEY, Attorney at Law
Anchor age, AK
POSI TI ON STATEMENT:  Spoke in support of HB 197.

ACTI ON NARRATI VE

CHAIR HOLLIS FRENCH called the Senate Judiciary Standing
Commttee neeting to order at 1:35:00 PM Present at the call to
order were Senators French, MQ@ire, and Wel echowski. Senators
Therriault and Huggins arrived soon thereafter.

SB 211- AGGRAVATI NG FACTOR: HOVELESSNESS

1:35:21 PM

CHAI R FRENCH announced the consideration of SB 211. He expl ai ned
that the bill was held over so the commttee could consider
whet her or not to define the term "honel essness” in the bill. He
is personally convinced that there isn't a need; juries wll
understand what the term nmeans. He noted that good points were
rai sed about potential difficulties in prosecuting this crine
but the paradigmatic case — the paintball attacks in Anchorage -
is one that everyone can understand. This is a good surgical
approach for getting at the problem he said. Finding no further
di scussi on, he asked for a notion.

1: 36: 27 PM
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SENATOR W ELECHOWSKI notioned to report SB 211 from conmittee
wi th individual recomrendations and attached fiscal note(s).

CHAI R FRENCH announced that wthout objection SB 211 is noved
fromcomm ttee.

HB 197 am - TRUSTS

1: 36: 50 PM
CHAI R FRENCH announced the consi deration of HB 197 am

REPRESENTATI VE RAMRAS, sponsor of HB 197 said this bill wll
make Al aska nore attractive to take on unique trust issues. The
bill proposes a nunber of default provisions for trustees that
are new to Al aska statutes.

1:39:55 PM
SENATOR THERRI AULT joined the comrttee.

DOUGLAS J. BLATTMACHR, President and CEO, Al aska Trust Conpany,
said that over the last 18 nonths his conpany has done extensive
work on HB 197. We support the bill and know of no opposition to
it, he said. HB 197 will continue to nove Al aska forward as a
prem er trust jurisdiction.

1:40: 56 PM

BETH CHAPMAN, Attorney at Law, Faulkner Banfield PC, said she
has practiced in the area of trusts and estates for 20 years and
she was principally involved in drafting HB 197. The bill has
been discussed statewide by estate planning attorneys and has
been the subject of vi gorous  di scussi on. From various
perspectives many issues have been vetted and conprom ses have
been reached to protect the interests of all the parties to a
trust. She wll discuss the bill section by section.

M5. CHAPMAN said Section 1 relates to revocable trusts. These
are established by an individual who for a variety of purposes
puts their assets in a trust. In the event the person becones
di sabled, the trustee can handle the trust assets. Also, the
assets can be passed without need of probate upon the person’s
death. These trusts may be revoked. Many professionals who own
shares in a professional corporation use revocable trusts and
this would clarify that those professional corporation shares
can be held by a revocable trust. It would not affect any
creditor’s ability to access those shares because a revocable
trust does not in and of itself provide creditor protections.
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The ability of those shares to be subject to a debt or liability
of the professional woul d not be changed.

1:42: 42 PM
SENATOR W ELECHOWSKI asked for a sinple explanation of the rea
inplication of Section 1.

M5. CHAPMAN expl ained that a professional who wants to set up a
revocable trust for estate planning purposes can not currently
hol d their professional corporation shares in a revocable trust.
This would allow that to occur so if the professional becones
i ncapaci tated sonmebody <could handle their affairs including
wi nding up the professional corporation w thout the need to go
to court for a conservator, and liquidating and passing to the
heirs without the need for a probate. That’s why npbst peopl e use
revocabl e trusts, she added.

SENATOR W ELECHOWSKI asked if there would be liability issues in
the circunstance where soneone establishes a professiona
corporation and then gives nost of the shares to a revocable
trust.

M5. CHAPMAN replied not at all; the shares would still be
subject to the creditors of the owner of the professional
corporation. Providing creditor protection is not the purpose of
a revocable trust. This absolutely does not set up any type of
shi el d.

1:45:12 PM

M5. CHAPMAN said Sections 2-8 are the provisions that address
trustees. Currently Al aska doesn’t have any rules for renoval of
trustees, replacenent of trustees, conpensation of trustees, or
how co-trustees are supposed to act. These default provisions
would be read into the trust in the event a person drafts a
trust that doesn’'t contain these provisions. This provides nore
efficient adm nistration of the trust.

M5. CHAPMAN said that Section 2—Effect of failure to register--
is a reference that if a trustee is going to be renoved for
failing to register a trust, it would be done under the new
removal procedures. Section 3 is a cross reference that the
court has the jurisdiction to appoint and renove a trustee. It
would reference the new procedure. Section 4 does the sane
thing. It’'s a reference to what is now AS 13. 36. 076

M5. CHAPMAN said Section 5 is the start of the new provisions.
AS 13.36.055 has always allowed a trustee to be reasonably
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conpensated. This provision provides that if the trust specifies
how conpensation is to be determned, that will be presuned to
be reasonable. That’'s what the person who established the trust
i ndicated they wanted. That doesn’t nean that a beneficiary who
believes it’'s unreasonable can't go to court to try and reduce
or elimnate that conpensation. They would have to prove that
the conpensation is unreasonable by a preponderance of the
evi dence.

CHAI R FRENCH asked if this is based on nodel |egislation.

M5. CHAPMAN replied sone is based on nodel |egislation and sone
is based on a conpilation of other state laws. “The bulk of
these default provisions cane from the Uniform Trust Code, wth
some nodifications - after |ooking at what other states had done
with the Uniform Trust Code as well.”

CHAI R FRENCH said he was specifically referring to Section 5.

M5. CHAPMAN relayed that Section 5 was drafted by Al aska
att or neys.

SENATOR W ELECHOWSKI questioned how the beneficiaries would be
inmpacted if a trustee were to be conpensated at an outrageous
amount, say $1,000 or $2,000 per hour. That would use up the
trust funds yet it would be presuned to be reasonable. He asked
if there had been discussion or concern about that.

M5. CHAPMAN acknow edged that there was discussion on that. The
only tinme it’s presuned to be reasonable is if the person who
established the trust specifically said they wanted to pay a
trustee a particular anmount. Wien the person who established the
trust sets out their intent that is what is presuned to be
reasonable. If a trust says nothing about conpensation or sinply
says it must be reasonable, then there would be no presunption

“There’s only a presunption as to what the settlor may have put
in that trust.” Again, she said it can be overturned by a
preponder ance of the evidence standard.

1:49: 43 PM

M5. CHAPMAN said Section 6 lays out procedures for how soneone
agrees to serve as a trustee. One nethod is by accepting the
property. Another nethod is by notifying the beneficiary in
witing that they accept the duties of trusteeship. Also this
allows a designated trustee to investigate trust property
regarding potential liabilities wthout actually accepting the
duties of the trusteeship. This comes up when certain assets are
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placed in trusts. For exanple a property that has a |liquor store
or underground oil tanks. This allows a potential trustee to
make a reasonable determ nation about whether or not they want
to accept the role of a trustee. This is a new provision and
does not anend current statute.

SENATOR W ELECHOWBKI asked what woul d happen in the event that a
designated trustee takes no action at all.

M5. CHAPMAN said that is addressed in a subsequent section.
There’s a procedure for appointing a successor trustee. That
i ncludes court action, if necessary, if nobody is in line to
accept the role.

SENATOR W ELECHOWSKI asked how | ong that might take since there
could be liability issues.

M5. CHAPMAN said the statute uses the term "reasonable tine"
because it may take tinme to |ocate the individual. “They want to
have the ability to investigate the assets and the circunstances
to make sure they want to do so.”

M5. CHAPMAN said Sec. 13.36.072 addresses co-trustees. It is not
uncommon for a trust to appoint nore than one person to act as
co-trustees but it won't say whether they nust act by unani nous
consent or by majority decision. This allows co-trustees to
decide to act by mpjority decision rather than by unaninous
decision. Also it allows a co-trustee to delegate their
authority to another trustee. This can be inportant if there are
i ndi vidual trustees rather than corporate trustees and they're
going to be out of town or if the other co-trustee has
particul ar experti se.

M5. CHAPMAN said Sec. 13.36.073 is a new provision regarding
vacancy in trusteeship and appointing a successor. It sets out
the circunstances under which a new trustee would have to be
appoi nted when there’s a vacancy. That includes rejecting the
trusteeship, not being able to identify the trustee, the trustee
resigning, the trustee being disqualified, the trustee dying,
and when a guardian or conservator is appointed for an
i ndividual who is serving as a trustee. Under Alaska law it’s
been unclear what happens if the trustee becones incapacitated
and the guardian steps in. “lI think it’s very inportant that the
fact that they re appointed should cause a vacancy because the
settlor didn't appoint the guardian.” She described that as an
important clarification of the law. This also clarifies how the
vacancy wll be filled. An overriding consideration in the bil
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is that you first look to the terns of the trust. “Wuat the
settlor puts in the trust is going to govern.” If that’s not the
case, qualified beneficiaries can appoint the trustees, but they
can’t appoint one of thenselves as a trustee. If that’s not the
case, the court will appoint an individual or corporate trustee.

1:54: 33 PM

M5. CHAPMAN said if it’s a charitable trust the provision allows
the charitable organizations that are designated to receive
distributions to be involved in deciding who would be the
successor trustee. Mst trusts name successors in the docunent
but a lot of individuals wite their own trusts based on forns
so these provisions wll be particularly helpful to those
i ndividuals when the trust is interpreted.

M5. CHAPMAN said that Sec. 13.36.074 establishes that a trustee
who wants to resign nust give 30 days witten notice or receive
approval of the court. Inportantly, a trustee who resigns is not
di scharged from their obligations and liabilities. They have to
go through the normal course of wapping up the trust
responsi bilities.

M5. CHAPMAN said that Sec. 13.36.076 dealing with renoval of a
trustee was one of the nobst controversial provisions, but it
does work to protect the settlor’s intent of who they wanted to
be the trustees. It also protects the trustees so they aren't
continually threatened with renoval by beneficiaries who are
unhappy wth their decisions. The provision also protects
beneficiaries so that if there are serious issues, they have
rights to renove a trustee. There are tw procedures for
removing a trustee — by decision of a trust protector and by
invoking the court’s jurisdiction. A trust protector is an
i ndi vidual who is appointed to oversee the trustee. If there is
a trust protector, they are first in line to decide about a
removal . Notwithstanding a trust protector, a trustee may be
removed by invoking the court’s jurisdiction it it’s necessary.

1:56: 39 PM

M5. CHAPMAN said that Sec. 13.36.077 establishes that the
trustee who resigns or is renoved nust deliver the trust
property as soon as possible to a co-trustee or a successor
trustee.

Sec. 13.36.078 regarding reinbursenment of expenses canme directly
fromthe Uniform Trust Code. A trustee who spends his or her own
funds on behalf of a trust is entitled to reinbursenent for
t hose reasonable and proper expenditures. Subparagraph (B) says
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that even if a court were to find that the expenses were not
properly incurred, the trustee is to be reinbursed “to the
extent necessary to prevent unjust enrichnment of the trust.” The
trust beneficiaries are not supposed to benefit from what m ght
be a m stake in the way expenses were incurred.

1:57:57 PM
CHAI R FRENCH asked for an exanpl e.

M5. CHAPMAN described a circunstance where a trustee used his or
her own funds to purchase a piece of property on behalf of the
trust and had the title put in the name of the trust. But
pursuant to the terns of the trust, the trustee wasn't supposed
to be able to buy that particular piece of property. The trustee
made a mstake and the result is that the trust owns the
property and the trustee is out the noney. This provision says
that the trustee is to be reinbursed from the trust otherw se
the trustee’s m stake enriches the trust.

1:58:47 PM
SENATOR HUGGE NS j oi ned the neeti ng.

M5. CHAPMAN said Sec. 13.36.079 relates to certification of
trust. She explained the provision as follows:

Those of us who work with banks, brokerage houses or
even real estate title conpanies nany tinmes we have to
denonstrate that the trustee has the authority to take
the action that they are going to take. But the trust
also contains people - the settlor’s dispositive
provi sions. Wiat’'s going to happen when they die. They
don’t want people to know that. They don't want to
share that information. This provision would allow us
to instead furnish a certification of the trust -
which we all do in practice anyways. And that
certification would highlight what the powers are of
the trustee, who's the trustee, who's the settlor, the
tax identification nunber, and would allow us to give
excerpts of those provisions alone. But would prevent
some brokerage house or title conpany from saying ‘I
want the entire trust.” Even though nmany of the
provisions will becone effective at the death of the
settlor and can be changed because it’'s a revocable
trust and they’'d want that to be kept private just

like they would with their last wll and testanent.
This has been the practice and has been accepted by
nost banks and brokerage houses — but not by all. And
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so we thought it would be very inportant along the
lines of the Uniform Trust Code to have on the books,
statutory authority to use trust certifications.

2:01: 07 PM

M5. CHAPMAN said that Section 8 corrects a reference to the
removal procedure. Section 9 anmends AS 13.36.157(b), which
allows a trustee who has the discretion to distribute assets out
of a trust to put those assets into another trust instead of
giving them to the beneficiary outright. This is used when a
trust is going to termnate and it wouldn't be in the
beneficiary’'s best interest to receive the assets outright. The
assets are noved to a new trust that has the sanme ternms and
conditions. Wat the amendnent does is allow individuals from
outside Alaska to nove trusts to Alaska by having an Al aska
trustee. It’s a provision that is likely to bring nore trust
busi ness to the state.

2:02:28 PM

M5. CHAPMAN said Section 10 references the renoval procedure. |f
a trustee violates any of the statutory requirenents, they could
be renoved under the procedure outlined in Sec. 13.36.076.

Section 11 provides the definition of “qualified beneficiary”
for all the trustee provisions. It neans a beneficiary who is
entitled or eligible to receive a distribution of trust incone
or principal. O it’s a beneficiary who would be entitled to
receive a distribution of the trust incone or principal if the
event causing the trust termnation occurs. For exanple, if
there’s a trust for the nother and at her death it goes to the
children, those children would have the sanme rights as the
not her under the statute.

M5. CHAPMAN said that Section 12 deals with charitable trusts

In 2003 the Uniform Principal and Incone Act was adopted. At the
same time a provision for charitable and other trusts was
adopted to be able to define incone by reference to a percentage
of the value of the trust rather than what would normally be
considered incone. “So when we consider incone, we |ook at
what’s the interest earned on bank accounts, what are the
di vidends on the stock account. And that’s what’'s going to be
distributed to the beneficiaries.” As a result, trustees who
have to distribute what is known as “traditional incomes” have
to invest very conservatively. They can't | ook to grow the trust
because they have to generate incone. In particular charitable
trusts are perpetual and they only benefit charities. \Wen there
is only incone distributions to charities, they re getting very

SENATE JUD COW TTEE - 10- February 15, 2008



little because the trustees aren’'t able to grow the principal.
Thus it becones | ess beneficial to the charitabl e organization.

SENATOR W ELECHOWSKI observed that this |ooks |ike a significant
change noving from what is probably a conservative approach to
one that potentially allows a | ot of change. He asked if this is
fromthe nodel statute or if it’s in line with what other states
have done.

M5. CHAPMAN replied this is very much in line with what other
states have done. There's been a nove in trust investnments from
the traditional investment policy to a total return investnent
strategy. This accommpdates inconme beneficiaries who want incone
and renmai nder beneficiaries who want growh. Several years ago
the uniform prudent investor rule was adopted and it allows the
value of the trust to be expressed as a percentage rather than
in ternms of ¢traditional income. In nost circunstances this
allows nore investnent opportunity, nore growh, and nore
i ncone.

2:07:35 PM

M5. CHAPMAN said that she worked with trustees of a Sitka
charitable trust who wanted to do total return investing.
Al t hough statute has allowed this since 2003, the trustees were
restricted to looking at the investnents just once every ten
years. That was challenged in court and the court agreed the
[imtation was not reasonable. This will allow trustees to | ook
at their investnent strategies and distributions nore often and
respond to changes in circunstance.

CHAIR FRENCH asked if this is the sanme concept as the prudent
investor rule that was adopted by the Permanent Fund.

M5. CHAPMAN replied it's the sane concept.

2:08: 34 PM

SENATOR W ELECHOWEKI asked if she is aware of any negative
experience with this kind of |anguage. “It’s just a big change
and | want everyone to make sure we understand what we're

getting ourselves into.”

M5. CHAPMAN expl ained that the change is designed to take into
account the fact that there could be a fluctuation in the stock
market. You' re basing this on the value of the trust averaged
over three years. That takes ups and downs in the stock market
into consideration. “lI believe it’s actually the nore prudent
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way and the better way to protect trust assets than the
traditional investing and distribution nethods.”

2:09:46 PM
CHAI R FRENCH added that the statute says that the percentage of
the value of the trust that wll be considered inconme can't be

| ess than 2 percent or nore than 7 percent per year.
M5. CHAPMAN agr eed.

M5. CHAPMAN said Section 13 is about value determnation. The
value of the trust may be averaged over three or nore preceding
years. |If the trust has been in existence less than three years
and the trustee wants to average the value, then the average is
taken over the period during which the trust has been in
exi stence.

M5. CHAPMAN said that Section 14 addresses a court case fromthe
Ninth Crcuit Court of Appeals. Currently Al aska has uniform
fraudul ent conveyance |laws neaning that the intent to defraud

creditors is unlawful. “If you set up a trust with the intent to
defraud your creditors, they can cone and attack the trust and
possibly reach the assets.” The Nnth Crcuit said that

expressing the intent to do asset protection could be equival ent
to intent to defraud. This provision nmakes it clear that asset
pl anning protection in and of itself is not inappropriate. For
exanple, if a parent sets up a trust for a child because they're
worried that their spendthrift child mght in the future run up
huge credit card bills, that in itself is not intent to defraud.

2:12:27 PM

SENATOR W ELECHOWSKI asked if a trust beneficiary could also be
a potential future creditor. For exanple, could a child who is a
beneficiary of his parent’s trust also be a potential creditor.

M5. CHAPMAN said no, he is a beneficiary of the trust.

SENATOR W ELECHOWSKI asked if there could be a circunstance
where soneone who is a future beneficiary wuld also be
considered a creditor.

MS. CHAPMAN replied she’s not aware of that situation.

M5. CHAPMAN said Section 15 repeals the definition of qualified

beneficiary in AS 13.36.360(d). Section 16 is the enactnment in
the indirect court rule change. That's because of the penalties
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and potential award of attorney fees if there’s a challenge of
one of the trust certifications.

2:14: 05 PM

SENATOR W ELECHOWSKI noted that this applies to trusts on or
after the effective date of this Act so basically all trusts
come under this.

M5. CHAPMAN replied that’'s correct with some of the sections,
nost of which are the default provisions.

CHAI R FRENCH opened public testinony.

2:14.: 45 PM

JONATHON BLATTMACHR rel ayed that he was fortunate to have hel ped
in drafting HB 197. He has clients nati onwi de and nost of trusts
his clients elect to use are located in Alaska. This bill
continues to put Alaska in the forefront of having the best
trust systemin the country. He hopes the commttee approves the
bill.

2:15:32 PM

LI NDA HOLBERG Agent, New York Life, Fairbanks said she's been
with New York Life for about 20 years and has had the
opportunity to work with Alaska trust ideas and |egislation.
Al aska trusts have brought jobs, opportunities, and a great deal
of noney into the state, which has nade a |ot of other economc
devel opnent possible. “I'd |ike to support this bill.”

2:16:16 PM

DAVE SHAFTEL, Attorney at Law, said he along with a nunber of
ot her attorneys worked on HB 197 but M. Chapnan has done the
brunt of the work to conme up with a very practical bill. It
provi des default provisions if they aren't already included in
the trust instrument. These provisions could be included in
every trust docunment but that would I|engthen and nake nore
conplicated the trust instrument. “W <can rely on these
previsions when we want to as being inserted by our state
statutes and we don't need to cover them in the trust
docunents.” This is an excellent bill that is nuch needed.

2:18: 08 PM
CHAIR FRENCH asked if he’'s aware of any opposition to the
changes that are incorporated in HB 197.

MR. SHAFTEL replied he’s not aware of any opposition.
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2:18:29 PM

ROBERT MANLEY, Attorney at Law, Anchorage, said he practices in
the area of trusts and estates. He supports HB 197 not only
because it keeps Alaska an attractive environnment for trusts
that may be funded from outside Alaska, but also because the
provisions make it easier and |ess expensive for Alaskans to

carry out their estate plans. “That’s why | am supporting the
bill.”
2:19: 04 PM

CHAI R FRENCH said he wanted to read a letter into the record. It
seens to ring of authenticity.

M/ name is Stephen E. Geer and | am a sole
practitioner whose area of practice is exclusively
estate planning. | do not represent any of the trust
conpanies and ny typical client is the average working
Al aska individual and couple. | am particularly
sensitive to the needs and concerns of trust
beneficiaries. | would like to express ny support for
HB 197. This bill, even before its introduction in the
House, went through a rigorous discussion and drafting
process in which the three conpeting interests:
settlors, trustees, and beneficiaries were addressed

and resolved. This bill represents a conpronise
between those interests and an inprovenment over
existing law. Even though | am not able to attend
tel ephonically, if you have any questions | wll be

nore than happy to answer any questions which a nenber
m ght have.

2:20: 15 PM

SENATOR THERRI AULT relayed that M. Geer was instrunmental in
working on trusts laws that were passed sone years ago. “lI was
glad to see that he’s still involved.”

CHAI R FRENCH announced he would hold HB 197 am for a future
hearing. H's expectation is that it will nove from conmmttee
next week.

There being no further business to conme before the commttee
Chair French adjourned the neeting at 2:21:05 PM
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