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ACTI ON NARRATI VE

CHAIR HOLLIS FRENCH <called the Senate Judiciary Standing
Commttee neeting to order at 1:35:42 PM Present at the call to
or der wer e Senat ors French, W el echowski , McCGuire and
Therriaul t.
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STATUS OF PO NT THOVSON

1: 36: 05 PM

CHAI R FRENCH announced the commttee will get a briefing from
t he Departnment of Law (DOL) on the ExxonMbil v. State of Al aska
case, which is about the Department of Natural Resources (DNR)
rejection of Exxon's 22" Plan of Developnent (POD) filing and
the termnation of the Point Thonson unit. He asked DOL to give
the commttee the history of the case, what happened in court in
Decenber 2007, and what nay happen in the future. Because this
is ongoing litigation he’'s given the departnent carte blanche to
turn aside any questions that may inpinge on future planning and
strategies. “Error on the side of caution in answering
guestions” but it is a large issue that has inpact on the future
of the gas |line so that’s the reason for the hearing. He thanked
t he Departnent of Law for the work it has done on the case.

1:37:42 PM

RI CHARD TODD, Senior Assistant Attorney CGeneral, Cvil Division

Division of Gl Gas & Mning, Departnent of Law, said he is |ead
counsel for the Point Thonmson litigation. He wll brief the
committee on the Decenber 26, 2007 superior court decision on
the appeals of the Point Thonmson wunit termnation. Before
di scussing the decision he will provide background information
on oil and gas leasing as well as facts about the Point Thonmson
unit.

MR. TODD said the litigation is about the Point Thonmson unit. An
oil and gas unit is an agreenent to develop two or nore |eases
t oget her. The purpose of unitization 1is rmake production
efficient by realizing economes of scale etcetera. A unit is
formed when the Departnent of Natural Resources (DNR) approves
the | essees agreenent about which |leases will operate together
to make up a unit. If the unit is approved and the | essees dril
a well that is capable of producing and paying quantities, the
unit can continue indefinitely as long as it is operating under
a DNR approved pl an.

MR. TODD explained that an oil and gas |lease is typically issued
for a fixed term - wusually 10 years. The |ease expires at the
end of the fixed term unless the |essee has net one of the
conditions for extension of the term One condition that allows
extension of the term is production. If it’s in production at
the end of the primary term it won't automatically term nate.
Generally the lease wll continue as long as there s
pr oducti on.
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MR TODD said that another condition that will extend the term
of a lease is unitization. If a lease is conmtted to a unit it
doesn’t expire at the end of the primary term The |ease wl
continue as long as the unit is in good standing.

MR. TODD explained that the Point Thonson unit was forned in
1977. It is conprised of about 45 state oil and gas |eases and
consists of nore than 100,000 acres. Al but two of the |eases
in the unit are beyond the primary term Sone of the |eases were
issued in 1965 and have never been put into commercia
production. In the 1970s oil was discovered in the Point Thonson
unit. By the early 1980s gas and additional oil deposits were
di scovered. There are at lease 200 mllion barrels of oil in the
Point Thomson Brookian formation. The Point Thonmson sand
reservoir contains 8 trillion cubic feet of gas and hundreds of
mllions of barrels of gas condensate and oil. It is one of the
| argest known natural gas fields in North America yet it has
never been put into production. It has never produced
hydrocarbons. The Alaska G| and Gas Conservation Conm ssion
(AOGCC) and DNR agree on the point that the unit has never been
adequately explored or delineated. Mre exploration wells are
needed.

1:41:57 PM

MR. TODD said that on October 27, 2005 the DNR director of oi
and gas rejected the |essees’ 22" proposed plan of devel opnent
(POD). It failed to nmeet the requirenments of the unit agreenent
and the regulations. Also, the lessees had failed to commt to
put the unit in production. DNR gave the | essees about one year
to cure the problem by submtting a plan that nmet the
requirenents of the unit agreenment and the regulations and by
commtting to develop the wunit. DNR also asked for nore
exploration wells and adequate delineation of the known
reservoirs. In that decision the DNR director stated that the
unit was subject to termnation if the lessees failed to submt
an acceptable POD. The |lessees had previously refused DNR s
repeated requests to drill additional exploration wells and
delineation wells and to put the unit into production.

1:43: 37 PM

CHAI R FRENCH said when he read the briefs he found the |essee’s
position that they couldn't develop the field until there was a
gas pipeline a bit unusual since we've heard nmany tines that a
supply of gas is needed to fill the gas pipeline. He noted that
when oil is produced the gas typically is recycled to maintain
reservoir pressure. But the |lessees said they needed to do a
blow down to relieve gas pressure by flowing gas to a gas
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pi peline. He understands it was the AOGCC position that that
would lead to waste. Tens of mllions of barrels of gas and gas
condensate could be left unrecoverable in a blow down scenario.
He asked if that’s essentially the | egal argunent.

MR. TODD replied he’'d |eave nmuch of the response to DNR but he
woul d say that nmany of the points he nade are supported by the
record. By 1982 the unit had been in existence for 5 years. A
nunber of exploration wells had been drilled and major
hydrocar bon deposits had been discovered. The |essees submtted
a POD that basically said they wanted to go into a 5-year study
program of potential developnment. They did not want to drill
nore wells or do on-the-ground work. DNR was concerned and
i ssued docunents saying that was deficient. DNR wanted better
delineation of reservoirs so they could be put into production.
They wanted the lessees to nake a conmtnment to put the unit
into production and start produci ng hydrocarbons.

MR. TODD said that at that point in 1982 the |lessee said it was

not going to put the wunit into production until there was a
gasline. It would be a waste of tinme. The fallacy to that
argunent is that a gas pipeline isn't necessary to produce oil
and this unit has hundreds of mllions of barrels of oil. Noting

that the unit is about 30 mles from the Badam pipeline, he
said it would seemthat there’s a way to produce the oil wthout
having a gasline. The unit has significant quantities of gas
condensates. The engineering is conplicated but as opposed to
the gas blow down you could produce liquids and gas together,
strip the liquids, ship the liquids down a line, and reinject
dry gas into the reservoir to maintain pressure.

1:47:27 PM

MR. TODD referred to waste in a blow down project and expl ai ned
that this reservoir is under extrenely high pressure — generally
bet ween 10,000 psi and 13,000 psi. And if you were to sinply put
a hole in the reservoir and start producing everything, the
reservoir pressure would drop and a significant anount of the

liquids would beconme unrecoverable. If you cycle first and
recover the optinmum anmount of liquids then you can switch to a
gas blow down. “But you don’t start with a gas blow down

necessarily.” This is dependent on unknowns because there aren’'t
sufficient exploration and delineation wells, he said. The AOGCC
and DNR do agree on that point. “All the agencies involved in
this want nore wells so that we have better data and better
decisions can be made.” There is risk wwth a gas blow down
project of loss of liquids. He understands that oil could be
produced without incurring that risk at least from the Brookian
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reservoir. It's really a nore appropriate question for DNR, he
added.

SENATOR McGUI RE asked how the state explains why ExxonMbil is
sitting on such econom c prospects wth respect to oil and gas
and yet it is not nmaking good faith efforts to devel op them

1:49: 20 PM

CRAI G TILLERY, Deputy Attorney Ceneral, G vil Di vi si on,
Department of Law acknow edged he’s wondered about that hinself
but it’'s really a question for the producers. “You need to ask
them what their notivations are.” It would be inappropriate for
DCOL to answer because it woul d be specul ati ve.

SENATOR McGUI RE surnised that the state has gathered evi dence of
ot her business prospects that the conmpany has. “Have you | ooked
around to see what the conpany has done in other places?”’

MR TODD said his concern is not on those issues. DOL is
addressing the situation where the agency believes the | essees
are not conplying with the applicable agreenments, regulations
and other laws. If the agency is taking action it is to effect
production by the lessees. Hs role is the |laws, the statutes,
and the facts that relate to this unit. “lIt’s not really germne
to what | do to go and look into the type of things you're
i nqui ring about.”

1:51:10 PM

CHAIR FRENCH said it’s worth pointing out that the Badam
pipeline is about 30 mles from the boundaries of the Point
Thonson unit.

MR. TODD agreed that it is.
SENATOR THERRI AULT added that it’s sitting enpty.

1:51:43 PM

MR. TODD continued his summary and explained that when the DNR
director rejected the 22" POD, the |essees were given about one
year to submt a plan that nmet the requirenents of the
regul ati ons.

CHAI R FRENCH asked if the unit term nation decision was nmade at
the sane tine that the 22nd POD was rej ect ed.

MR. TODD said no but the last finding in the director’s decision
said that if the lessees failed to submt an acceptable PCOD the
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unit was subject to termnation. “Throughout that decision the

director alludes to such things as the state's renedy.” The
general nessage is that the state's renedy for a |essee that
will not develop and produce is to take the property back and

make it available to other potential bidders.

CHAI R FRENCH asked if the initial decisions were at the director
| evel rather than at the conmi ssioner |evel.

1:53: 07 PM

MR. TODD said that’s correct. Then director Mark Meyers nmade the
initial decision. Subsequently he left DNR along with a nunber
of other people. Hi s replacenent issued the second deci sion.

MR. TODD said the | essees were given a year to submt a POD that
met the requirenents of the regulations and the director
i ncluded an exanple of an acceptable POD. On Novenber 3, 2006
t housands of pages were filed with DNR including a nodified 22nd
POD. The conm ssioner found it suffered fromthe sane defects as
the initial POD but it was worse because it proposed a 5 year
PCD. The comm ssioner rejected the nodified 22nd POD and he
affirmed the director’s rejection of the initial 22" POD. He
decided that the appropriate course of action was to term nate
the unit. He did so and several of the lessees filed a notion
for consideration. By the time it was ripe for decision
Comm ssioner Menge had |eft and Acting Comm ssioner Rutherford
affirmed the former conmm ssioner’s decision. The | essees
appeal ed to superior court. Generally the argunments to the court
were that the state could only termnate the unit through court
proceedings so the decision had to be set aside since the
termnation came adm nistratively. The | essees took the position
that DNR was w thout power to require themto do anything unless
DNR could show that a hypothetically reasonable operator would
do what DNR asked. The |essees asserted that the decision
vi ol ated the covenant of good faith and fair dealing. They also
argued that the unit continued in perpetuity once they
di scovered a reservoir that was capable of producing paying
guantities. The argument was based on the unit | anguage.

CHAI R FRENCH asked if the argunent was that the sinple discovery
of a commercial quantity of oil would preserve the unit forever.

MR. TODD sai d yes.

1: 56: 10 PM
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SENATOR McGUI RE asked if he could cite the specific |anguage in
the agreenment that allegedly allowed the lease to continue in
perpetuity.

MR. TODD explained that in nost unit agreenent |eases there’'s a
Habendum Cl ause that defines the estate granted and declares the
extent of the interest conveyed - a quit claim warranty deed,
easenent or whatever it is. He paraphrased from Section 20,
whi ch reads as foll ows:

20. EFFECTIVE DATE AND TERM This agreenent shal
beconme effective upon approval by the Conm ssioner or
his duly authorized representative as of the date of
approval by the Comm ssioner and shall termnate five
(5) years fromsaid effective date unl ess:

(c) a val uabl e discovery of unitized substances
has been made or accepted on unitized |and during said
initial term or any extension thereof, in which event
the agreenent shall remain in effect for such term and
so long as wunitized substances can be produced in
gquantities sufficient to pay for the cost of producing
same from wells on unitized I|and and, shoul d
production cease, so long thereafter as diligent
operations are in progress for the restoration of
production or discovery of new production and so |ong
thereafter as the wunitized substances so discovered
can be produced as aforesaid, or

1:59: 15 PM

MR TODD said the argunent is that they discovered huge
reservoirs that are capable of producing at a conmercial |evel
The argunment continues. “Since we’' ve discovered this and we can
produce it, we’'ve created this valuable property right by
di scovering this reservoir and you can’'t take it away from us
unl ess you can show it can’'t be produced.”

MR. TODD recapped the key argunents that were raised in court:
termnation by court not admnistrative; reasonably prudent
operator standard; violation of the covenant of good faith and
fair dealing; unit continues in perpetuity.

2:00: 16 PM

MR. TODD said the key argunents that the DOL raised on behalf of
the DNR were that DNR has the constitutional and statutory
responsibility to manage state resources in the public interest;
the purpose of wunitization is to effect efficient production;
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and the continued existence of the unit is contingent upon a POD
that neets the requirenments of the unit agreenent, the
regul ations, and is approved by DNR DCOL also argued that DNR
does not have to neet the reasonably prudent operator standard
before rejecting a POD that does not otherwise neet the
requirenents of the |law and the unit agreenent.

2:01: 38 PM

MR. TODD said that on Decenber 26, 2007 the court issued a
decision on the appeal. The judge affirmed DNR s rejection of
the 22" POD; she affirmed DNRs authority to evaluate the
acceptability of a POD;, she rejected the |essees’ argunent that
the reasonably prudent operator standard was the standard to
apply in evaluating a POD;, she rejected the |essees’ allegation
that DNR had acted in bad faith in its decisions; she inplicitly
rejected the |essees’ contention that the wunit continues in
perpetuity once a comercial reservoir is discovered; she
rejected the |lessees’ argunent that termnation of a unit nmnust
be nmade by judicial proceedings where the termnation is based
on the failure to submt an acceptable POD;, she agreed with the
proposition that the |essees had not received sufficient notice
that the unit was subject to termnation if they failed to
subnmit an acceptable POD. The judge remanded the case to DNR to
give the | essees an opportunity to tell DNR what they think the
appropriate renmedy is for failing to submt an acceptable POD
“And | believe inplicitly also to tell DNR why they think unit
termnation is not the appropriate renedy.” The proceedi ngs are
pendi ng before DNR currently. There have been sonme extensions
but the briefing on the issue of appropriate renmedy is due
February 19 and the hearing on the appropriate remedy is March
3.

CHAI R FRENCH asked if the proceeding is before the conm ssioner.

MR TODD replied it’'s an adm nistrative proceeding before the
conmi Ssi oner .

2:03: 34 PM

SENATOR W ELECHOWBKI asked if the judge remanded the case
because she found the |essees were not aware that their |ease
coul d be term nat ed.

MR. TODD said it could be characterized a nunber of ways. His
expl anation is that, “Wen it cones to due process, the court is

ki ng. | f the court says ‘insufficient notice of uni t
termnation” the nobst appropriate course of action is to give
the notice and listen to the argunment.” Essentially, the judge
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found that the | essees had received insufficient notice that the
unit was subject to termination. He <cautioned that he 1is
specul ating about what the judge wanted. She m ght have been
asking for nore process. Perhaps she wanted nore than just the

statenment in the director’s decision. “I do think it is within
the real m of reasonabl e specul ation though, to say that what she
was saying is she wanted nore process — she wanted a hearing,

she wanted briefing on renmedy.”

SENATOR W ELECHOWBKI observed that it’s an odd ruling since
people in Al aska have been tal king about termnating that |ease
for years. “To say that they weren't aware that that was a
possibility of happening, | just find very odd.”

CHAI R FRENCH said the judge's rationale is on pages 41-42 of the
DECI SI ON ON APPEAL that’s in the packet. The judge said:

And while this court has concluded that the PTUA and
then-existing regulations did not preclude DNR from
pursuing termnation at the admnistrative |evel, the
Appel lants were constitutionally entitled to a clear
witten notice that DNR was considering this renedy
when it rejected the PQOD...

2:05:48 PM

SENATOR THERRI AULT asked if he has an opinion about whether the
judge was trying to make sure that the Al aska Supreme Court
would be satisfied that due process was net. He's heard
criticism that the court bends over backward to ensure that
everyone gets adequate notice and that everyone absolutely knows
what is going to happen. For exanple, that court has gone to
great length to make sure that a renter who has not paid rent
for sone considerable tinme gets adequate notice.

MR. TODD replied Judge G eeson was applying the |law as she sees
it and the DOL is conplying with that decision.

CHAIR FRENCH remarked that the state won on four large issues
and got hung up on a procedural question of whether there had
been perfect witten noti ce.

2:07:48 PM
MR. TODD characterized it as a fabulous victory. “W won every
maj or point except this procedural issue on due process.” It was

an indication that DNR was on the right course and that then
Comm ssi oner Menge was trying to do the right thing.
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SENATOR MGU RE conmented it could be read both ways but
whi chever branch is speaking it’s inportant to be clear.
Clarifying exactly what rejecting a POD could nean is an
i mportant point to make. “W want the fol ks who are considering
developing here in Alaska to wunderstand those things very
clearly.” She said she isn't troubled by the rejection on that
poi nt because it wll nake Alaska |laws and the process better.
She | ooks forward to the result.

MR. TILLERY agreed it was an unqualified success but the |egal
work is only as good as the agency work it is defending. “W
would be remiss if we didn't point out what a trenendous job DNR
has done in this matter,” he said.

CHAIR FRENCH acknow edged that over the vyears he was an
aggressive critic of the fornmer adm nistration’s handling of oil
and gas matters. But when he read through the briefing he noted
that then Comm ssioner Menge found that the decision did not
turn on Exxon's economics. H's statenment from page 25 of the
BRI EF OF APPELLEE reads as foll ows:

Lessees’ econonics, adequate returns, and risk mght
be appropriate considerations in sone situations. But
they play no role here where the unit has been in
exi stence since 1977, massive hydrocarbon deposits
were discovered in the early 1980s, the unit has never
been put into production, and the Lessees say it may
never be put into production until a gas pipeline is
constructed and the state conpromses its taxes and
royalties. Against this backdrop, the state oil and
gas leasing systemis not intended to require DNR to
engage in a nurky subjective contest about a Lessees

internal econom cs, developnent risk, or view of the
difficulty of developing the unit. One of the state’'s
primary interests is production. If production is not
in the plan, the state’s renedy is to termnate the
unit and find another neans to develop the unit.

CHAI R FRENCH described the comm ssioner’s |anguage as good and
strong. He’'s doing his job.

2:11: 47 PM

MR TODD said that Judge deeson renanded the case for
addi ti onal proceedings on renedies. She has asked DNR to render
a decision by June 15, 2008. Again he said there is a briefing
schedul ed for February 19 and a hearing is scheduled for March
3. At this point the commissioner will decide the appropriate
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remedy after hearing from the |essees. DOL believes it wll be
back in court by June 2008, the judge wll make a decision no
|ater than the end of the year, and the proceeding wll be
t hrough the Al aska Suprenme Court by the end of 2010 or 2011

CHAI R FRENCH asked if going back before the judge presupposes a
decision on the nerits by the comm ssioner of DNR

MR, TODD sai d yes.

CHAI R FRENCH asked what the tine line is for the comm ssioner to
make t he deci si on.

MR. TODD replied he can’'t really say, but the hearing is March 3
so that gives hima couple of nonths before he has to be back in
court.

CHAI R FRENCH asked if he expects to be back before the judge by
June 2008.

MR. TODD sai d yes.

2:13:45 PM
SENATOR McGUI RE said she'd like to hear the renedies that are
bei ng di scussed. Can you? she asked.

MR. Tl LLERY decl i ned.

CHAIR FRENCH noted that there was extensive discussion of
Section 10 of the PTUA of Section 20 (c) but page 42 of the
court decision says, “On remand, the agency should al so consider
the inport of Section 21 of the PTUA, as anended in 1985, in
determning the appropriate renedy.” He asked for a synopsis of
what’s in Section 21 to give an idea of what the agency wll be
t hi nki ng.

MR. TODD said the issue is currently in litigation so he can't
say a great deal. Generally speaking, when the unit was forned
the statute said the conmm ssioner could include a provision in a
unit agreenment or |lease giving him the authority to change the
rate of production etcetera. “Article 21 is a provision which
provi des for procedures for changing the rate of prospecting or
production.”

2:15: 31 PM
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CHAIR FRENCH asked if you'd see the unit termnated and the
| eases reoffered at public auction just |ike any other |ease
shoul d DNR and DOL prevail .

MR TODD replied that’'s true wth sone |eases but not
necessarily all the leases. “There’s a lot of ins and outs here.
Once you get to the leases it’s nore of a case-by-case
anal ysis”. Cenerally speaking, the answer is yes, he said.

MR. TILLERY highlighted that termination is a decision that is
currently in front of DNR He understands the prem se of the
guestion, but at this point DNR is not currently in a position
of trying to prevail. It is in an adjudicatory position.

CHAI R FRENCH rephrased his question and stated that, “Assum ng
they nmake that decision and assumng that decision is upheld
then you' d have a place where 8 trillion cubic feet of gas and
several hundred mllion barrels of oil mght come back on the
mar ket . ”

2:17: 01 PM

MR. TODD said DOL doesn’'t know what the renmedy will be. There is
a possibility that the lessees will cone to DNR with a proposa

that allows the case to be resolved. There’'s a possibility that
the lessees wll pitch for a remedy on remand that the
commi ssioner finds acceptable and allows them to continue the
| eases. There’s a chance that Judge deason wll issue a
decision after the next court proceeding that both parties find
acceptable. “I don’t know what the comm ssioner is going to do

We don't know that term nation is going to be pursued.”

CHAI R FRENCH expressed the view that the resolution should cone
with a big stern nessage that says, “This gas nust be sold into
an Al aska gas pipeline.”

SENATOR THERRI AULT referred to |ooking at each |ease on a case-
by-case basis and asked how much hinges on whether there is a
well that <could be determned to have been capable of
pr oducti on.

MR TODD said that is an issue in the pending admnistrative
proceedi ngs for decision. It is a factor and an issue along with
ot her issues sone of which aren’t as weighty. Sonme of the |eases
were expansion |leases that came in wth the 2001 unit expansion.
The termnation of those 1isn't contingent wupon the other
proceedi ngs. They're sonething of a stand-alone group of 15
| eases.
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SENATOR THERRI AULT remarked he’s always | ooked at it as the core
acreage, and the expansion. He asked if all +the expansion
acreage has cone back under state control so it's really an
i ssue about core acreage.

MR TODD replied all the leases that were in existence at the
time of the termnation decision are on appeal to the
conmmi ssioner. That includes the expansion acreage.

SENATOR THERRI AULT said he thought the conmpanies didn't appea
t he decision on sonme of the | ease acreage.

MR. TODD replied the conpanies don't all act in the same way.
Some drop issues, sone continue issues, some |is pendens have

been filed, sone |is pendens have been wthdrawn by sone
conpanies on the expansion, on the acreage, and on clains
regardi ng the expansion acreage. “lt’s too uncertain right now

to say definitively that we’ ve got them back.”

2:20: 26 PM
SENATOR W ELECHOWSKI asked if he would suggest |egislative
action to spur developnment or to tighten the |ease |anguage so
the state isn't stuck in the ongoing process of endless
[itigation.

MR. TODD said as a general proposition the answer is yes, but he
hasn’t thought about it, he isn't authorized to work on it and
he isn't authorized to talk to the legislature about it. “In
time, if ny admnistration wants nme to work on it, | certainly
could respond to that.”

2:21:29 PM

SENATOR W ELECHOWNSKI said this is of critical inportance and
perhaps it should be a priority. You know this topic nuch better
than any of us and any insight you have would be nost hel pful to
the state, he said.

SENATOR McGUI RE, directing her comment to M. Tillery, said it
would be nice to see the DOL work with the DNR after this is
resol ved. Her concern is that new legislation or even
di scussions should not weaken current |eases. She recalled a
menmo from Spencer Hosi e that gave exanples of ot her
jurisdictions that use |ease |anguage that is quite absolute and
clear. “1 would like to see, at whatever point is appropriate, a
proposal or sone thought given by the DOL with the DNR about
what a | ease should | ook like that wouldn’'t end in litigation.”
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MR. TILLERY said he agrees, not only about the potential
| egislation but that there should be ongoing review of |eases to
nmake sure that within existing legislation they are as clear and
tight as possible so as to limt litigation.

SENATOR THERRI AULT said he’s never considered it to be endless
l[itigation. He's thankful that the Mirkowski adm nistration
started the process. Likew se he's never considered seizing the
acreage to be an effort to spur production. The state can reach
a settlement with the lessees at any tine and that’s nore likely
than the state taking the acreage back and re-leasing it. He
recalled that this commttee passed a resolution that nade
supportive statenents for this action that 1is playing out
bet ween the executive branch and the judicial branch. He asked
M. Tillery if he sees any benefit in the legislature making a
simlar positive statenent about the executive asserting its
rights under the lease. It won't sway the court, nor should it,
he added.

VR. TILLERY said it is «certainly appreciated when the
| egi sl ature indicates support for positions of the executive. He
agrees that the court wouldn't take cognizance of that action.
It’s always good for the people to know that the governnment is
united in its views.

SENATOR W ELECHOWSKI observed that even if the state litigation
ends in 2010, that doesn't’ prohibit the |essees fromfiling in
federal district court. They could take this all the way up to
the US Suprene Court. He asked if it’'s fair to say that there is
the potential for this to go on for years and years.

2:26: 53 PM

MR. TODD replied he can’t predict the future but he can’t say
there’s no chance of that happening. “I think it’s very unlikely
but we don't actually know what the court wll do.” They could

get the federal court to look at it but state courts are
conpetent to decide questions of federal constitutional |aw

CHAI R FRENCH asked how many | awyers are working on the case.

MR. TODD replied six |lawers have been working on the case since
February 2007. He and Mark Ashburn of Ashburn & Mason are co-
counseling. The rest of the team includes Dani Crosby and Matt
Findley with Ashburn & Mason and Jon Katchen and Jeff Landry
with the DOL. A nunber of others, including Tina Kobayashi, are
involved in a nunber of matters.
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CHAIR FRENCH asked if the DO. has adequate resources to
vindi cate the state’'s interests.

MR. TODD sai d yes.

SENATOR W ELECHOWSBKI asked what kind of legal fees the state has
expended and if it wll get any back through Rule 82 or other
sour ces.

MR. TODD replied, “The fees incurred on this case have been
spectacul arly reasonabl e.”

SENATOR W ELECHOWSKI said he knows these <cases are very
expensive. “I’'msure it’s probably in the mllions.”

MR TODD replied we’'ve gotten fabulous work at incredibly
reasonable rates. He estimated that costs are under $400, 000.
From past experience he would expect it to be in the mllions.
Keep in mnd that we're followng a new nodel. He said. The DOL
has retained control of the case and is working wth outside
counsel. The result is nore efficient work at a nmuch | ower cost.

MR. TILLERY added that a simlar process was used in the late
1980s working on corporate income tax. DOL had a team of 6 or 7
attorneys working wth an equival ent nunber  of private

att or neys. It was a fairly reasonable approach. In the
intervening years, budgets have declined and issues have
multiplied. In recent years there's been nore wllingness to pay
for outside counsel than inside counsel. “The problem we have
budget-wise is it takes $4 for outside counsel for what $1 for
our in-house counsel could do.” He agreed with M. Todd that

this is a very efficient nodel nonetarily.

2:33:46 PM

SENATOR W ELECHOWNSKI  responded whatever is spent it’s an
i nvestnment that needs to be made, but he’'s just trying to grasp
the amount of state resources that are being expended to fight
what in his opinion is an endl ess discussion. He asked how many
state attorney hours have gone into this case.

MR TODD replied it varies with what’s going on but overall
probably 40 percent of his tine is spent on the case.

MR. TILLERY offered to supply the exact hours.

SENATOR W ELECHOANSKI said he’d be curi ous.
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SENATOR McGUI RE asked if other states have provided guidance in
devel oping the | eases. She asked if the lease isn't primarily a
matter of contract |aw

MR, TODD sai d yes.

SENATOR MQGQJRE asked if ot her st ates use that connon
nmet hodol ogy.

MR. TODD said yes but to his know edge the team hasn’t actually
| ooked at leases from other jurisdictions. “This case isn't
really about trying to inprove the lease. It’s sort of dealing
wi th what you have and trying to get DNR s decision sustained.”
To the extent that other litigation is about issues in this
case, the answer is yes, DOL has | ooked at other jurisdictions.

CHAIR FRENCH thanked M. Tillery and M. Todd for taking tinme
out of their schedules to cone give the commttee this briefing.
“I hope you' ve felt sone neasure of the appreciation we have for
the work you're doing. | know a | ot of what you do kind of falls
under the category of unsung heroes,” he stated.

There being no further business to come before the commttee
Chair French adjourned the neeting at 2:37:38 PM
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