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ACTI ON NARRATI VE

CHAIR HOLLIS FRENCH called the Senate Judiciary Standing
Commttee neeting to order at 3:42:52 PM Present at the call to
order were Senator Welechowski, Senator Therriault, Senator
Huggins, and Chair French. Senator MQuire arrived shortly
t hereafter.

SB 104- NATURAL GAS PI PELI NE PRQJECT

3:43: 05 PM

CHAI R FRENCH announced the consideration of SB 104. He noted the
anendnent packet and asked for a notion to adopt Amendnent 7,
| abel ed 25- GS1060\ O 9.

SENATOR W ELECHOWSKI npved Anendment 7.

25-GS1060\ 0. 9
Bul | ock

AMENDMENT 7

OFFERED | N THE SENATE BY SENATOR W ELECHOWSKI
TO CSSB 104(JuD), Draft Version "O

Page 15, line 15, follow ng "project":

Insert "to the state, are necessary because of an
order issued by the Alaska Ol and Gas Conservation
Comm ssi on, "

Page 15, |ine 19:

Fol I owi ng "and":

Insert ", except for a nodification or amendnment
requi red because of an order issued by the Al aska Ol

and Gas Conservati on Comm ssion,"
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Delete "to the state"
Fol | owi ng "project"”:
Insert "to the state"

CHAI R FRENCH obj ected for discussion purposes.

SENATOR W ELECHOWEKI expl ai ned that the anendnent stens fromthe
di scussion regarding the AOGCC and the concern that arose that
it’s not clear what is the volunme of gas that’s available for
offtake on the North Slope. Last year the producers were ready
to agree to provide 4.3 bcf/day so it’s reasonably certain that
there’s at least that volune available for offtake, he said.
However, if a non-producer is going to apply for this license
there ought to be sonme provision for a nodification in the
i nstance where there’s an order issued by the AOCGCC. That's what
t hi s anendnent does, he stated.

CHAI R FRENCH asked Ms. Davis to offer her perspective.

3:46: 01 PM

MARCI A DAVI S, Deputy Conm ssioner, Departnent of Revenue, said
we’'re supportive of the anmendnent and believe it achieves the
pur pose described. By the nature of gas offtake rates and the
fact that they can change over tinme, this would be an inportant
anmendnent because there isn't currently a nechanism in the
nodi fication to take that fact pattern into account.

CHAI R FRENCH sunmarized this is another circunstance supporting
an anendnent to the plan. Currently a plan nay be nodified to
inprove the net present value of the project or because of
changed circunstances outside the licensee’s control. The
anmendnent all ows changes that are necessary because of an order
i ssued by AOGCC. He asked if that's the idea and if the second
insertion on page 15, line 19 is conform ng | anguage.

SENATOR W ELECHOWBKI sai d yes.

3:47:57 PM

MR. BULLOCK, Attorney, Alaska Legal and Research Services
Division, clarified that the anmendnent makes the |anguage “net
present value of the project to the state” parallel on lines 9
and 11.

CHAIR FRENCH renoved his objection. Finding no further
obj ection, he announced that Amendnent 7 is adopted.

3:48: 24 PM
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CHAI R FRENCH asked for a notion to adopt Anendnent 8, |abeled
25- GS1060\ O. 8.

SENATOR W ELECHOWBKI noved Anendment 8.

25- GS1060\ O 8
Bul | ock

AMENDMENTS8

OFFERED | N THE SENATE BY SENATOR W ELECHOWSKI
TO. CSSB 104(JUD), Draft Version "O

Page 18, line 7:
Del et e "does not have"
I nsert "cannot reasonably secure"

CHAI R FRENCH obj ected for di scussion purposes.

SENATOR W ELECHOWSKI explained that the anendnent relates to
whether or not the project is wuneconomic. It addresses the
circunstance where the project may not currently have credit
support but could reasonably secure it. He described the change
as technical but inportant.

CHAI R FRENCH asked M. Bullock how nuch difference this nakes
when anal yzi ng whether the project is unecononic.

MR. BULLOCK described the change as good because it inposes a
standard and so there's effort inposed on the Ilicensee. He
explained that a licensee that's alleging that the project is
uneconom ¢ doesn’t have great incentive to go out and show they
could get financing for the project.

CHAI R FRENCH posed the scenario of a failed open season where
the licensee says they don’t have credit support because they
didn't get commitnments at the open season. He asked if this
would nmake it easier or harder for a licensee to drop the
project in the face of a failed open season.

MR. BULLOCK replied it’d make it a bit harder because the issue
of reasonabl eness cones up

3:51: 21 PM
PATRI CK GALVIN, Comm ssioner, Department of Revenue, expressed
concern that the anendnent has an inherent conflict. He

expl ained that when the two part test was designed, the first
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part was intended to evaluate whether or not the project has
credit support at that particular point. It was not intended to
be a prospective evaluation, he said. The second part of the
criteria is intended to basically do what the amendnent seeks to
acconplish, which is to do a prospective evaluation to determ ne
whet her the project could reasonably imgine getting credit
support at sone point in the future. From an arbitrator’s
perspective, it wuld be a challenge to determne what the
scenarios are beyond what's described in the second part where
that reasonable expectation of credit support would exist, he
sai d.

CHAIR FRENCH said it sounds like you re looking for a clear fork
in the road when it conmes to credit support.

COWM SSI ONER GALVI N expl ained that the second part of the test
is intended to be the determning factor of whether a project
can reasonably expect to obtain credit support at sone future
point once gas has been secured. Adding the suggested
prospective evaluation to the first part nuddies the water
between the two parts of the test, he said.

3:54:52 PM

MR. BULLOCK pointed out that credit supports are also an issue
of the certification by the regulatory authority and project
sanction. Page 14 has the two situations. Line 17 tal ks about
what happens if the licensee has sufficient credit support when
they get the license and |line 23 talks about what happens if
they do not have credit support sufficient to finance the
project at the tine. He opined that the issue of credit support
shoul d probably be dealt with simlarly between the requirenents
in 43.90.200 on page 14 and the abandonnent provision that’s
under review on page 18.

M5. DAVI S explained that the phrases are purposefully different.
The administration elimnated possessing gas for shipnment as a
basis for credit support because carrying that sane definition
over into the abandonnent section would result in a producer, by
definition, never being able to establish that a project was
uneconom c. The fact that the licensee has gas to commt to the
proj ect does not satisfy the first prong of the test, she said.

SENATOR MGU RE suggested there needs to be sonme objective
standard for having credit support that has a little w ggle room
at the bottom 1It’'s a fair trade. Al though she understands the
intent she said she does not support the anendnent.
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3:57:20 PM

SENATOR W ELECHOWSKI expressed somne surprise t hat t he
admnistration did not support the anmendnent. He recapped the
two parts and asked if the second part of the test absolutely
assures that you will get credit.

COWMWM SSI ONER GALVIN said no; the second part basically says do
you have a project that would at this point in time have a
reasonabl e expectation of a positive netback. If the answer is
yes, the state could anticipate a good situation at sone point
in the future. If the answer is no, then you d have to question
whet her the project should go forward.

SENATOR W ELECHOWBKI said if the answer to the second part is
yes, that doesn't necessarily nean you have sufficient credit
support.

COWMM SSI ONER GALVI N responded that’s not the driving force. The
two prong test asks if you' ve got credit support or if you have
a positive econonmc project. The anmendnent would require going
beyond that to ask if there’ s another situation where you would
potentially get credit even if you don't neet the second part of
the test.

SENATOR W ELECHOWBKI asked if there would be another source of
credit.

M5. DAVI S apol ogi zed if she gave himthe wong steer in terns of
confort level. She believes the definition basically asks if
this project is economc. The only way it's going to be economc
is if you ve got financing or if you ve got the strong
likelihood that you' re going to get shippers, which then gets
you the financing, she said. The test is a one tw punch, she
sai d.

4:01: 22 PM

CHAIR FRENCH recognized that Drue Pearce, forner Senate
President and current Federal Coordinator for Al aska Natural Gas
Transportation Projects was present.

COW SS| ONER GALVI N asked that the anendnent be set aside unti
he could contact a commercial team nmember who was involved in
devel oping the two part test.

CHAI R FRENCH asked Senator Welechowski if he would be willing
to withdraw t he anendnent for the tine being.
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4:02: 12 PM
SENATOR W ELECHOWSKI wi t hdr ew Amendnent 8.

CHAIR FRENCH noved Amendrment 9, |abeled 25-GS106000 1 and
obj ected for discussion purposes.

25- GS1060\ O 1

Bul | ock
AMENDMENT9
OFFERED | N THE SENATE BY SENATOR FRENCH
TO CSSB 104(JUuD), Draft Version "O
Page 14, lines 9 - 10:
Delete all material and insert:
"(d) If the legislature fails to approve the
i ssuance of the |icense, the conmm ssioners
(1) may not issue the license that the
| egislature failed to approve; and
(2) may request new applications for a

|l i cense under AS 43.90.120."

CHAI R FRENCH expl ai ned that the amendnent pertains to page 14 on

the subject of legislative approval. It clarifies that if the
|l egislature fails to approve the issuance of a license, the
conmi ssioners may not issue that |icense, but they may request

new applications for a license under the original authorizing
statute.

SENATOR THERRI AULT asked Ms. Davis to comment.

M5. DAVIS summarized the discussion yesterday centered on the
issue of comty and the concern that the provision is silent
regardi ng what happens if the legislature fails to approve the
issuance of a license. The bill only says if the legislature
fails to approve, the comr ssioners are authorized to restart
the process. Left unstated is exactly what that neans relative
to the Ilicensee that the admnistration put forward. But
regardl ess of whether the bill says may not issue the license or
if it stays silent, it does not change the constitutional debate
and it does not change what the administration could do in the
face of a disapproval by the legislature. Cbviously, she said
the first choice was to have | egislative disapproval so that the
default of no action would result in the project being able to
proceed. That being said, her only comment is that this addition
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doesn’t change the playing field as far as the ultinate question
on constitutionality and comty.

CHAIR FRENCH renoved his objection. Finding no further
obj ection, he announced that Amendnent 9 is adopted.

4:05:12 PM

CHAIR FRENCH noved Anendnent 10, |[|abeled 25-GS1060\0. 2, and
objected for discussion purposes. The anendnent relates to what
happens after a decision by the arbitration panel, he said.

25-GS1060\ O. 2
Bul | ock

AMENDMENT 10

OFFERED | N THE SENATE BY SENATOR FRENCH
TO. CSSB 104(JUD), Draft Version "O

Page 17, line 19:
Delete "(e)"
Insert "(f)"

Page 18, line 1:
Delete "(e)"
I nsert "(f)"

Page 18, followi ng line 14:
I nsert a new subsection to read:

"(d) In an appeal of a final determ nation
rendered by the arbitrators under (b) of this section,
t he person naking the appeal has the burden of proving
that there was a prejudicial abuse of discretion by
the arbitrators.™

Reletter the follow ng subsections accordingly.

SENATOR W ELECHOWSKI reiterated the concern he expressed
yesterday and said he believes that if nothing is done an abuse
of discretion provision that’'s within the arbitration statutes
will apply. The amendnent adds prejudicial abuse of discretion
and that mght not be the same standard. W nmight be making it
nore conplicated than is necessary, he said.

SENATOR Mc@QU RE referenced a di scussi on about whether or not it

may be nore expeditious to incorporate the Alaska Uniform
Arbitration Act as a whole rather than specifying the standard.
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It’s not quite as black and white as it nay appear and there may
be reasons that one would want nore flexibility. She asked M.
Bullock to go on record regarding what he thinks about it and
how it woul d be acconplished the nost clearly.

4. 07:54 PM

VR. BULLOCK advised that it’'s wthin legislative policy
di scretion to decide which kind of standard to apply, but this
is simlar to the standard in the Adm nistrative Procedure Act
for appeals to court. Wiat Senator McCGuire was referring to is
on page 17, line 23 where it says that the arbitrations
adm nistered by the American Arbitration Association under the
laws of the state, which is pretty general. Wether the intent
is to have both Al aska procedures and Al aska substantive |aw
apply and perhaps to address specific reference to Title 9,
Chapter 43, at this point—you could do it if you wanted, he
sai d.

CHAIR FRENCH asked what difference that would nake to the
proposed anendnent and if making an explicit reference to the
arbitration statutes woul d change the standard of review.

MR. BULLOCK replied the anendnent specifically sets the standard
for reviewwng an arbitration decision. There isn't a problem he
said. You're establishing an issue that's going to be decided by
the arbitration panel and you' re establishing the standard for a
court to review the outcone.

SENATOR W ELECHOWBKI acknow edged that the explanation gives him
i ncreased confort but his intent would be for any arbitration to
be adm nistered both substantive and procedurally under the |aws
of the state and that includes the existing arbitration | aws.

SENATOR MGU RE added that’s why she nentioned it. It’'s a
guestion of whether we nean both substantive and procedural |aw
of the State of Alaska to apply. If it is the case that both are
to apply, it mght be a good idea to make reference to our |aws
regarding the process and not specifically set a standard. Leave
it to the process Senator Wel echowski has gone through as an
arbitrator, which does seemto follow a simlar pattern of abuse
of discretion but with a bit of w ggle room

CHAIR FRENCH asked M. Bullock if inserting the words

“substantive and procedural” before “laws” on page 17, |ine 23,
woul d i ncorporate the definition.
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MR. BULLOCK replied it’d allow you to nove the bill from
conmmittee and if the l|anguage isn’t changed, it’'d give room for
interpretation.

CHAIR FRENCH added it gives fairly clear direction that we're
supposed to work under the substantive and procedural |aws of
Al aska with respect to arbitration.

MR. BULLOCK said you' re taking it out of the court and bringing
in an arbitration panel so the question is what law wll be
applied and how will the panel take evidence and operate during
t he proceedi ng.

SENATOR THERRI AULT posed a question. “Rather than have a very
specific standard witten right into the AGA law, that we nmake
reference to another section of statutes that could be changed
soneti me—whether that is upsetting to the degree of certainty
that you're trying to get to?”

4:12:51 PM

COM SSI ONER GALVIN replied it’s probably nore consistent wth
what’ s expected, which is to allow the arbitration provisions to
work like they would in any other commercial provision. If the
state changes the law dealing with the arbitration procedures
we woul d probably want to follow that change, he added.

SENATOR McGUI RE said one thought is to wthdraw Amendnent 10 or
reaffirm it in both places by adding a reference to Title 9,
Section 43.

MR. BULLOCK offered the opinion that referring to Title 9,
Section 43 raises the issue as to what the appeal standard is in
that section. If it’s different than what’'s in Arendnent 10 then
t he anmendnent should be changed to say not w thstandi ng another
provision of law, this is the standard of review in this
ci rcunstance. You need to see what the appeal standard is in the
arbitration provisions, he said.

CHAI R FRENCH expl ained the intent of the anmendnent is to make it
crystal clear that there is the opportunity of an appeal from an
arbitrator’s deci sion. Dropping the amendnent and adding
“substantive and procedural” wouldn't clarify that there’'s a
ri ght of appeal.

COM SSI ONER GALVIN asked if that chapter has provisions wth

regard to judicial appeal of an arbitrator’s ruling and if so,
what the standard is.
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CHAI R FRENCH said we'll recess and find out.

Recess from 4: 16:59 PMto 4:25:28 PM

CHAIR FRENCH reconvened the neeting and noved an anendnent to
Amendnent 10. On page 17, line 23, after the first appearance of

the word “the” add “substantive and procedural”. The line would
read: “Anerican Arbitration Association, under the substantive
and procedural laws of this state.” Finding no objection, he

announced that the anmendnent to Amendnent 10 is adopted and
Amendrent 10 is again before the conmttee.

CHAI R FRENCH noved a second anendnent to Anendnent 10. On line
12 of the anendnent, change the word “proving” to “proof.” and
strike the rest of line 12 and all of line 13. He explained that
this is to make it clear that there’s a right of appeal and that
the person who is nmeking the appeal has the burden of proof.
This addresses his concern that there’s a clear right to appea
and | anguage on the previous page clarifies what |aw applies. He
asked M. Bullock if he had any conment.

MR. BULLOCK summarized that this says that the person who
di sagrees has to show why the decision was wong so it
elimnates the possibility of the successful party having to
argue why the decision is right.

CHAIR FRENCH renoved his objection and asked if there was
further objection to Amendnent 10

SENATOR THERRI AULT questioned whether there had been a vote on
t he second anendnent to Amendnent 10.

CHAI R FRENCH recapped his understanding that two anmendnents to
Amendnent 10 had been adopted. Hearing and seeing no further
obj ection he announced that Amendnent 10 is adopted.

4:28:29 PM
CHAI R FRENCH asked for notion to adopt Amendnent 11, |abeled 25-
GS1060\ O. 7.

SENATOR W ELECHOANSKI noved Amendnent 11.

25-GS51060\ O. 7
Bul | ock

AMENDMENT 11
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OFFERED I N THE SENATE BY SENATOR W ELECHOWEKI
TO CSSB 104(JUuD), Draft Version "O

Page 17, lines 25 - 26:

Delete "a list provided by the Anmerican
Arbitration Associ ation"

Insert "the Anerican Arbitration Association's
Nat i onal Roster"

CHAI R FRENCH obj ected for discussion purposes.

SENATOR W ELECHOWBKI explained that the way the statute is
currently witten, each party selects an arbitrator froma |ist
of probably 11 that is provided by the Anerican Arbitration
Associ ation. The anendnment expands that list so that each side
is able to select an arbitrator fromthe entire national roster
of the Anmerican Arbitration Association. This is appropriate
because this is an extrenmely difficult and conplex area of |aw
and the arbitrators should have expertise in this area, he said.

SENATOR THERRI AULT questioned why he's concluded that the Iist
woul d consi st of 11 arbitrators.

SENATOR W ELECHOWSKI  answered that’s normal procedure under
American Arbitration Law.

CHAIR FRENCH renoved his objection. Finding no further
obj ection, he announced that Anendnent 11 is adopt ed.

CHAIR FRENCH asked for a notion to adopt Amendnent 12, | abeled
25- G51060\ O. 6.

4:30: 03 PM
SENATOR W ELECHOWBKI npved Anendment 12.

25- GS1060\ O. 6
Bul | ock

AMENDMENT 12

OFFERED | N THE SENATE BY SENATOR W ELECHOWSKI
TO. CSSB 104(JUD), Draft Version "O

Page 13, lines 30 - 31:
Delete all material.
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CHAI R FRENCH obj ected for di scussion purposes.

SENATOR W ELECHOWSKI conjectured that the |anguage on lines 30

and 31 was inadvertently left in the bill. Drecting attention
to page 9, lines 11-13, he pointed out that waiving the right to
appeal is a condition of applying for the license. One of the
things we’ve been trying to do in this bill is to limt the

rights of appeal so that we're not mred in endless litigation
Maybe this is just cleaning it up, he said.

4:31:15 PM
CHAIR FRENCH said he thought the waiver on page 9 is wth
respect to the decision to issue no |license whereas...

MR. BULLOCK interjected it applies to both; it's if the license
is awarded to sonebody else or if no license is awarded.

CHAI R FRENCH noted that the waiver on page 16 binds anybody who
subm tted an application to the decision of the comm ssioners.

MR. BULLOCK replied that’s his understanding based on the way
it’s witten.

CHAI R FRENCH pointed out that there nmay be others who object to
the decision of the comm ssioners. For exanple, the producers
may decide not to submit an application and then after the
license is issued they may decide it was a mstake and there
shoul d be an appeal of that decision. They re not bound by page
9 because they didn't submt an application, but they nay have a

point. O maybe the All-Alaska gas |ine doesn't submt an
application and therefore isn't bound by page 9, but it has a
legitimate beef with the issuance of the license. If lines 30

and 31 are taken out, then all the other entities that didn't
submit an application are also losing their right to appeal, he
sai d.

MR. BULLOCK explained that it’s the decision that can be
appeal ed. The question after that is when can that decision be
appeal ed. To answer that you need a start date. He believes the
initial intent of lines 30 and 31 was that if there was going to
be an appeal, it would start on that date even though it doesn’t
exactly read that way. He rem nded nenbers that you can say
there aren't appeal rights or waivers, but if there is a
constitutional issue such as due process that arises in the
course of the consideration of the |icenses, the appeal right
would continue regardless of how the right to appeal 1is
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restricted. That being said, it wouldn’'t hurt to establish a
date that identifies sone finality from which the appeal could
start, he stated.

CHAIR FRENCH stated that this is the flagpole to the |ega
community and the world that announces that this is where you
mount your challenge. It’s after the |egislature has weighed in
and when the comm ssioners issue the |license.

SENATOR THERRI AULT responded it not only establishes the date,
it also establishes what’s left to appeal on. The legislature
has superceded the executive action, leaving only the
constitutional issues.

MR. BULLOCK said what’s happened is the conm ssioners nmake the
decision to issue the license and it’'s suspended until the
| egi slature approves or disapproves. If they approve the
decision, then the admnistrative action of identifying the
license is sealed on that date. That's what was behind Iines 30
and 31, he said. It’s not an appeal of what the |egislature
decided; it’s an appeal of the state issuing the |icense.

SENATOR W ELECHOWSKI said that’s an inportant point because the
right to appeal that exists is for this being unconstitutiona

and that’s been addressed in Section 420 on page 24, lines 4-7

He explained that the idea is to structure this so that there
can only be a constitutional challenge. He asked M. Bullock if
that’ s been acconpli shed.

MR. BULLOCK suggested that is should be clarified because the
way Section 420 is witten, it’s not clear whether the issue is
constitutionality of the license or if it’s an issue relating to
a challenge to the license.

SENATOR W ELECHOWEKI read, “A person nmay not bring a judicial

action challenging the constitutionality of this chapter or a
license..”.

MR, BULLOCK asked if it’s the constitutionality of the |icense.
SENATOR W ELECHOWEKI interpreted the | anguage as an either or.

MR. BULLOCK said the way it’s witten it could be interpreted
t hat way.

SENATOR McGUI RE asked to hear fromthe adm nistration
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M5. DAVIS relayed the intent on Section 420 was that it would be
a constitutionality provision that would apply to both the
chapter itself and to the Ilicense. It would be an action
challenging the constitutionality of the chapter or an action
chal l enging the constitutionality of a |icense issued under this
section.

CHAIR FRENCH asked M. Bullock if the license could be found to
be unconsti tutional .

MR. BULLOCK replied the license itself is just a l|icense, but
the process for awarding of the |I|icense could be found
unconsti tutional .

SENATOR W ELECHOWSKI stated that the idea is to foreclose on the
endless right to appeal. W have the right to do that, he
enphasi zed, because we can decide who can and cannot sue us.
What this says is that someone that doesn’'t put in a bid can't
file an appeal unless there’'s sonething that’'s unconstitutional.
O her than that, there is no admnistrative right to file an
appeal .

M5. DAVI S observed that part of the debate around this issue and
the guidance that M. Ostrovsky gave to this conmmttee is that
it’s the right of a state as a sovereign to choose when it wll
and will not be sued. The concept of due process rights is that
the governnent is doing sone action and has failed to give due
process to an entity or an individual that is enneshed in that
process. Wen you think of a third party that hasn't
participated but is conplaining about the process, you have to
ask what sort of due process rights are being infringed on.
Certainly, constitutionality clains aren’t affected by the
wai ver provision, but when you think about what are due process
rights, I’m not sure who's in the gane to conplain about them
she st at ed.

SENATOR McGUI RE stated support for the anmendnent. She recalled
that when U S. Senator Ted Stevens was asked about things that
worked in ternms of getting TAPS, he enphasized the ability as a
sovereign state to limt the rights of appeal. | think its in
our interest and incunmbent upon us to have some nethod by which
people vet their concerns, but there is an appropriate point at
which you cut it off, she stated.

CHAI R FRENCH acknow edged that he’'s struggling with this because

he’s reluctant to close off too many |egal avenues. Noting that
there is at |east sone perception that AGA is a setup to award
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the license to a certain conpany, he said that to the extent
that all legal challenges are striped away, you could argue that
you’'re supporting that perspective. Certainly the environnment
this year is nuch different than |ast year when it would have
been al nost unthinkable to have taken this step. I'mglad it’'s
different, but I"'mstill reluctant, he stated.

SENATOR W ELECHOWEKI said he appreciates those concerns, but the
| ogi cal conclusion of allowing just anyone to file a lawsuit is
that nultiple lawsuits challenging every item in here can be
expected. That’s what we're trying to avoid because we need to
get this gas pipeline noving. This limtation does not take away
anyone’ s constitutional rights because if there were due process
violations or equal protection violations, then whoever suffered
those violations has the right to sue. Al this says is we're
not going to get stuck in endless litigation over this matter,
he sai d.

4:43: 27 PM

MR.  BULLOCK rem nded nenbers that wunder AGQ A this is a
contractual issue—the third person agrees to waive their appea
rights. If they appeal anyway, it’s a violation of the contract
as opposed to a statute that absolutely says this is a fina
determ nati on and not subject to appeal.

SENATOR THERRI AULT pointed out that the potential pool of people
appealing is far beyond those who made applications and bound
t hensel ves.

MR. BULLOCK said there’s a question of the issue and who has
standing. A person that didn't submt an application wouldn’t
have standing to sue because they didn't cone to the table. On
the other hand, a constitutional issue has other people that
woul d have standing to bring suit so there is the possibility of
two different pools of plaintiffs.

CHAI R FRENCH nai nt ai ned his objection and asked for a roll cal
vot e.

Amendnent 12 carried 4-1 wth Senator Welechowski, Senator
McGQuire, Senator Huggins, and Senator Therriault voting yea and
Chair French voting nay.

4:45: 25 PM

CHAIR FRENCH asked for a notion to adopt Amendnent 13, | abeled
25- G51060\ O 4.
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SENATCR THERRI AULT noved Amendnent 13.

25- GS1060\ O 4
Bul | ock

AMENDMENT 13

OFFERED | N THE SENATE BY SENATOR THERRI AULT
TO. CSSB 104(JUD), Draft Version "O

Page 13, |ine 27:
Del ete " 60"
| nsert "45"

Page 14, line 5:
Del ete "60-day"
| nsert "45-day"

CHAI R FRENCH obj ect ed for di scussion purposes.

SENATOR THERRI AULT stated concern that a lengthy |egislative
review could potentially cause problenms for the successful 2008
field season. Referring to a tineline, he denonstrated that 60
days could be problematic. Although his personal preference
would be to have a shorter term than 45 days, the idea is to
reach sonme consensus, he said. Oiginally when 30 days was
expanded to 90 days there was sone thought that the |egislature

really wouldn’t be able to evaluate anything until it was handed
to them but since that tinme |anguage was added to nake it clear
that the legislature will have full access to the proposals

basically when the sealed bids are opened. This amendnent is an
effort to strike a balance and yet not cause problens with that
2008 field season, he said.

4:48:10 PM
SENATOR HUGGE NS asked when he visualizes the season begi nning.

SENATOR THERRI AULT said sonebody could certainly be out on the
ground or well on the way to having the teans go out by md
April. In the House the tine is still 90 days and he isn't sure
whether the difference will be split in a conference conmttee.
Clearly 90 days causes serious problems with regard to access to
the field season, he enphasi zed.

SENATOR HUGA NS sai d he hopes the review takes just two or three
weeks, but he wouldn’t want to be limted to that.
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SENATOR McGUI RE said she wants enough tine to thoroughly vet the
i ssue because now the project relies on the legislative
approval. 90 days is too long but if a 60 day deadline is set,
she doesn’t have any faith that it’d take just 22 days.

CHAIR FRENCH commented that the last action that was taken
forced attention on that debate. Now everyone who has a gripe
about how the license was issued will conme to the |legislature
for whatever period of tinme that's set to have their case heard.
The | egislature has becone the court and he said he is reluctant
to restrict that tinme any nore than it is now |In deference to
Senator Therriault’s suggestion that |legislators wll have
access to the material, he said we also know that people wl
procrastinate so there’s an issue there as well.

SENATOR W ELECHOWMSKI recalled the sane debate in the resources
commnttee and 60 days was the conpromse. He said he doesn’t
know if that’s the right nunber, but he takes solace in the fact
that it could take less tine. Also, if we want to finish early
we may want to start early, he said.

CHAIR FRENCH said that's a separate topic.

SENATOR THERRI AULT added there’s also the issue of the suggested
90-day session and the suggestion that the session start later
W're running a serious risk of causing problens and losing a
good chunk of the field season and that doesn’t bode well for
the entire process, he stated.

CHAIR FRENCH said as a former North Slope production operator
he spent many hours outside in a down suit and bunny boots and
he believes those are still issued to folks who work there. He
said he would concede that it's a little difficult to get a
stream sanpl e i n Decenber.

CHAI R FRENCH asked for a roll call vote.

Amendnent 13 failed 2-3 wth Senator MGQ@ire, and Senator
Therriault voting yea and Senator W el echowski, Senator Huggins,
and Chair French voting nay.

4:54: 24 PM

CHAI R FRENCH asked for a notion to adopt Amendnent 14, |abeled
25- G51060\ O 3.

SENATOR THERRI AULT wi t hdrew Amendnent 14.
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CHAI R FRENCH asked for a notion to adopt Anmendnent 15, |abel ed
25- GS1060\ O. 5.

SENATCR THERRI AULT noved Amendnent 15.

25-GS1060\ O 5
Bul | ock

AMENDMENT 15

OFFERED | N THE SENATE BY SENATOR THERRI AULT
TO. CSSB 104(JUD), Draft Version "O

Page 19, lines 4 - 5:
Del et e "The appoi nt nent is subj ect to
confirmation by the |egislature.”

CHAI R FRENCH obj ected for di scussion purposes.

SENATOR THERRI AULT expl ained that the anmendnent deals with the
issue of the legislative confirmation of the AGQ A coordinator.
Yesterday’'s discussion was that the legislature generally
confirms people who rise to the commi ssioner |evel or who are in
quasi-judicial bodies. This AG A coordinator doesn't rise to
either of those levels, he said. It seens unwise for the
| egislature to insert itself and potentially raise a
constitutional issue to argue about in the future. There isn't a
conpelling reason to do that, he said.

4:55:49 PM

SENATOR W ELECHOWSKI opposed the anendnment. Reading portions of
Section 260, he enphasized that the AGJA coordinator will have
tremendous power, nore in fact than virtually any conm ssioner
It’s an inportant position and as a legislator | would have
guestions about how they intend to use that power, he stated.

CHAI R FRENCH r ecogni zed that Senate President G een was present.

CHAIR FRENCH asked M. Bullock if his view on the subject is
that legislative confirmation of this appointnent is probably
unconstitutional.

VR. BULLOCK answer ed he bel i eves it pr obabl y i's
unconstitutional. The position is placed in the governor’s
office who is over the comm ssioners and could do the same
thing. The things that the coordinator can do under 43.90.260
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relate to discretionary issues. You may have the power to do it
but you don’t do it in this case because the project is primary.

SENATOR McGUI RE agreed adding that the other part is that this
m ght set precedent to require legislative confirmation for a
pl ethora of positions that you could argue have power. Second,
she doesn’t want to set up a never ending battle with the
governor. She pointed out that the AQJA coordinator may be
removed at the discretion of the governor and that is a further
statenent of that branch exerting its authority over that
position. It sets up an unneeded constitutional problem she
st at ed.

SENATOR THERRI AULT expressed the view that it avoids squabbling
anongst the departnents where one branch is trying to exert
itself when it doesn't have the power of law to do so. The
coordi nator can bunp heads together and force the departnents to
get past their disagreenents. Referring to the discussion from
yesterday, he advised that former Senator Drue Pearce was
selected for the federal coordinator position by the Wite House
and confirmed by the U S. Senate. Her term of office is until
first gas flows. The AG A coordinator is being selected and
serves at the pleasure of the governor so the two positions
aren’t anal ogous. Because of the wuniqueness of M. Pearce’s
position, it did nake sense that the U S. Senate had to confirm
the selection but it doesn't seem |like that’s so here, he
st at ed.

5:00: 47 PM
SENATOR W ELECHOWEKI raised the issue of constitutionality. The
governor has the ability to nmake inportant and «critica

appointnments that don't face |egislative approval, but those
people don't directly make decisions that have huge inpacts on
people, he said. In contrast the AG A coordinator wll have the

ability to overturn di scretionary deci si ons made by
conm ssioners. This is a person who has trenmendous policy-nmaking
power. The legislature regularly holds confirmation hearings on
peopl e who have nuch |ess power, such as the board of gane and
the board of fish. Those are raucous, rancorous hearings and
t hey have nowhere near the power, he said. The AQ A coordi nator
will have the power and ability to inpact salnon streans and the
abilities of trappers and hunters and snow machiners. It would
be a grave mistake for the legislature not to have sone review
over this person and | object to the anmendnment, he stat ed.

SENATOR THERRI AULT clarified the individual would not have the
power to inpact salnon streans beyond the protection that is
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placed in statute. If there’s something that’'s required by |aw
that the legislature has put in statute, that has to be
f ol | owed.

SENATOR McCGUI RE asked if the adm ni stration has an opinion.

M5. DAVIS stated that the administration is concerned any tine
| anguage is injected that has a specter of unconstitutionality.
W don't want to slow the ability of whoever is appointed and
confirmed to get out and start the job, she said. The role is
very inportant and the powers that are listed are all within the
boundaries of law. They basically push agencies to not require
nore than what is required by law. The hope is that the AGA
coordinator wll accelerate the process by renoving the
di scretionary roadblocks that agencies can put in place. The
position does have a specter of power and it’s for this body to
deci de whether a legislative confirmation wll nake the exercise
of that power safer or better, notwithstanding the risk that it
m ght be viewed as unconstitutional, she said. It's a balance
bet ween the inportance and the risk.

CHAIR FRENCH asked if the legislature has ever rejected a
governor’s nom nee and he learned that it’s not uncommon at all.

CHAI R FRENCH recogni zed that Senat or WAgoner was present.

SENATOR HUGA NS offered the view that the business of a
confirmation is an educational and healthy process that’s good
for Alaska. The constitutionality issue doesn't worry him at
al | .

5:06: 25 PM

SENATOR LYDA GREEN, President, Al aska State Senate, informed the
commttee that during the Knowes admnistration there was
legislation that required confirmation of agriculture board
menbers. Al along the admnistration said it didn’'t have to
send it through and they never did, she said, but the board went
right on and functioned very well. Wether the language is in
there or not, if it’s unconstitutional they won't be sending it
to you, she opi ned.

CHAI R FRENCH added they’ Il never submt the nane.
COWM SSI ONER GALVI N asked if they' re mssing sonething here that

puts this potentially in a black hole if there's just
appoi nt ment | anguage.
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MR. BULLOCK said he isn't famliar with that area

CHAI R FRENCH rel ayed that he asked Tam Cook what happens in the
event that the legislature does not approve or is slow to
approve. His understanding is that an appointee has all the
power and authority of the position on the day the governor
makes the appointnment. As Senator Green has indicated, if the
nane is never submtted there would be nary a ripple in the
authority of the coordinator.

SENATOR MGU RE expressed concern about [itigation. She
guesti oned whet her the coordinator’s meaningful actions could be
subject to litigation if the legislature failed to confirm the
person who the governor nom nated.

MR. BULLOCK opined that one exanple where the constitutional
i ssue of separation of powers would arise is if the governor
gives the legislature a name, the legislature fails to approve
the person, and the person continues. The separation of powers
issue would also arise if the nane is never submtted and
sonebody chal |l enges a decision nade by that person because they
weren't confirnmed

SENATOR Mc@QU RE stated that her concern relates to whether or
not that would put the state farther froma gas |ine.

MR. BULLOCK said you have to look at the issue and ask how
likely it is that soneone will challenge. Including things that
aren’t needed and are nore subject to challenge can’t be a good
thing on a bill that you want to get through, he advised.

CHAI R FRENCH asked for a roll call vote.

Amendnent 15 carried by a vote of 3-2 with Senator Therriault,
Senator MQ@iire, and Chair French voting yea, and Senator
W el echowski and Senator Huggi ns voting nay.

CHAI R FRENCH asked for a notion to adopt Anmendnent 16 by Senator
Huggi ns.

5:11: 08 PM

SENATOR HUGGE NS noved Amendnent 16. He directed attention to
pages 3 and 5 and explained that the anendnment addresses the
certificate provision in the case of Trans Canada since they
already have a certificate of convenience. On page 3, line 2,
fol |l ow ng t he wor d “certificate” i nsert “or anended
certificate”.
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CHAI R FRENCH said for purposes of the record he doesn’'t see that
| anguage on the proposed anendnent. After further explanation
was provided by the adnministration, he called a short recess to
cl ean up the anendnent.

At ease from5;:13:12 PMto 5:14:30 PM

CHAIR FRENCH reconvened the hearing and asked the sponsor to
restate the anendnent.

SENATOR HUGGE NS stated the foll ow ng:

Amendment 16

Page 3, line 2 followng “certificate”:
I nsert “or anended certificate”.

Page 5, line 13 following “certificate”:
I nsert “or anended certificate”.

Page 5, line 16 following “certificate”:
| nsert “or anended certificate”.

SENATOR HUGGE NS explained that if sonmebody already has a FERC
certificate, which Trans Canada does, then that certificate wll
be anended.

CHAI R FRENCH found no objection and announced that Anmendnent 16
carries.

5:15: 34 PM
CHAIR FRENCH asked for a notion to adopt Amendnent 17, | abeled
25- G51060\ O. 10.

SENATOR W ELECHOWSKI noved Anendnent 17.

25-G51060\ O. 10
Bul | ock

AMENDMENT 17

OFFERED | N THE SENATE BY SENATOR W ELECHOWSK
TO. CSSB 104(JUD), Draft Version "O
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Page 22, |line 30, through page 31, line 8:

Delete all material and insert:

"Sec. 43.90. 330. | nducenent  vouchers. (a) A
person that acquires firm transportation capacity in
the first binding open season of the project, that
does not hold an oil and gas | ease on the North Sl ope,
and that is not an affiliate of a person that holds an
oil and gas |lease on the North Slope, may apply to the
comm ssioners for a voucher wunder this section. A
voucher issued by the conmm ssioners nust describe the
firm transportation capacity in the project to which
t he voucher is applicable.

(b) A voucher issued by the comm ssioners under
this section entitles the holder of the voucher to the
resource inducenments in AS 43.90.310 and 43.90.320 for
gas shipped in the firm transportation capacity
acquired by the person applying for the voucher during
the first binding open season of the project and
described in the wvoucher. The voucher my be
transferred to a gas producer that has a binding
obligation to sell gas to the person transferring the
voucher under a gas purchase agreenent.

(c) A gas producer holding a voucher may claim
the resource inducenments for gas shipped through the
firm transportation capacity described in the voucher
and only on gas that is produced and delivered to the
purchaser on the North Slope. A gas producer may claim
the resource inducenents under this subsection unti
the earlier of the termnation of the binding gas
pur chase agr eenent or t he expiration of t he
i nducenents by operation of |aw. "

Page 25, |ine 31:

Del ete "A"

I nsert "Except for the transfer of a voucher to a
producer under AS 43.90.330(b), a"

SENATOR W ELECHOWEKI rem nded nenbers of the discussion
yesterday related to the new i nducenent voucher section that was
added. Currently Section 330 talks about mdstream upstream
and who it would apply to. He deferred to M. Bullock to explain
why he broke it down the way he did.

VR. BULLOCK explained that subsection (a) describes the
qualifications of a person applying for a voucher. First, they
must acquire firm transportation capacity during the first
bi nding open season. Also, the person may not hold or be an
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affiliate of a person that holds an oil and gas |ease on the
North Sl ope. Persons neeting those qualifications may apply to
the conm ssioners for a voucher, which nust describe the firm
transportation capacity of the project to which the voucher is
applicable. The description is necessary for the subsequent
provi si ons, he said.

CHAI R FRENCH summari zed the provision seens to say that anybody
except the producers can get a voucher.

MR. BULLOCK expl ai ned that subsection (b) says what the val ue of
the voucher is. It's issued by the conm ssioners and entitles
the hol der to the resource inducenents. The resource
i nducenents, the sanme as the other resource inducenents not
related to the voucher, apply only to the gas that’s shipped
through the firm capacity. The voucher may be transferred to a
gas producer that has a binding obligation to sell gas to the
person transferring the voucher. That limts the group of people
that can receive the transferred voucher. That section is
referred to later in the amendnent, he added.

SENATOR Mc@GUI RE asked how t he val ue of voucher is detern ned.

MR. BULLOCK answered it’s the value of the inducements. The
voucher basically says it gives the right to the resource
i nducenents to the voucher that can flow to a producer.
O herwi se a producer could only get the inducenents if they were
anong the group that commtted during the initial binding open
season.

SENATOR Mc@QUJ RE asked who she would buy a voucher from and how
the price would be set.

MR, BULLOCK said first you would need to be planning to buy gas
from a producer. If you didn't commt to shipping capacity
during initial binding open season, then you would need to find
sonmebody that did commit and already has a voucher. As far as
price is concerned, you'd identify the value of the inducenents
and that would pretty nmuch determ ne the val ue.

5:19: 59 PM

MR, BULLOCK expl ai ned that subsection (c) addresses the producer
once the voucher is in hand. At that point they're entitled to
claim the inducenents for the gas that’'s shipped through that
firm capacity. The producer is able to claim the inducenents
until the purchase agreenent is termnated or the expiration of
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the inducenents by operation of law. It’s witten such that the
earlier of the two options would be the date of term nation.

CHAI R FRENCH asked if “by operation of |law’ on the last l|ine of
t he anmendnent would include a decision on the constitutionality
of one of the inducenments by the suprene court.

MR. BULLOCK replied the constitutionality issue relates to how
| ong the inducenent would continue on the tax issue. |If nothing
happens the law says it’ll be 10 years, but if it is termnated
earlier then the certificate and the voucher would term nate
earlier.

CHAI R FRENCH not ed that everyone was noddi ng i n agreenent.

M5. DAVIS added that was the purpose of using “by operation of
| aw’ because many things could happen and obviously it only has
the potency of the inherent power of the state so the power of
the law is what controls the ultimte duration.

CHAIR FRENCH said he wanted to nmake it clear because it could
only happen by passage of a statute, but that mght happen
subsequent to a decision by the suprenme court.

MR. BULLOCK agreed adding that the statute says 10 years after
comercial operation commences. The inducenent goes away if
not hi ng happens after 10 years.

5:22:13 PM

MR. BULLOCK explained that the last part of the anmendnent
applies to the assignnent section. It says that the rules of the
assignment apply except as provided in subsection (b). It says
that between the person that has the voucher and the gas
producer from which the person with the voucher is going to buy
their gas, subsection (b) in 43.90.330 and the first part of the
amendnment applies. If he is transferring the voucher he holds to
Senator MQ@iire under her scenario, then the assignnent
provi sions on page 25, line 31 would apply to that transfer, he
said. It's like a transfer between buyers as opposed to a
transfer between a buyer and a producer.

SENATOR W ELECHOWBKI asked if the adm nistration supports the
anmendnent .

M5. DAVIS responded the admnistration very much supports the
anendnent .
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CHAIR FRENCH wthdrew his objection. Finding no further
obj ection, he announced that Anmendnent 17 carries.

Recess from 5:24:04 PMto 5:31:06 PM

CHAIR FRENCH reconvened the neeting and asked Senator
W el echowski his intention on Anendnent 8.

SENATOR W ELECHOASKI stated that he would not reintroduce
Amendnent 8 because the issue had been largely addressed in a
prior anmendnent.

CHAIR FRENCH nobved Anendnent 18 and objected for discussion
pur poses.

Amendnent 18

Page 25, lines 8-9:

Delete (B) a statutory change or a change in
regulations relating to royalties or taxes after the
effective date of this section; or

Insert (B) the state’'s exercise of its right to
nodi fy royalties as authorized by law in effect on the
effective date of this section; or

5:32:13 PM

M5. DAVIS explained that the administration had identified two
itens it didn't want included as preferential tax or royalty
treatment. The first is what’s listed in subparagraph (A), which
is the state’s existing right to resolve disputes regarding
royalties and taxes. Those need to be settled but we did not
want a royalty settlenent or a tax settlenment agreenent
interpreted as a preferential act, she said. Li kew se,
subparagraph (B), which relates to the current statutes that
authorize DNR to change the royalty rates for |essees under
specific conditions were not intended to be interpreted as a
preferential royalty treatnent for a conpeting project. Wen the
| anguage was originally witten it was less than clear so M.
Bul | ock wote subparagraph (B). That is a clearer and narrower
statenent of the intent with respect DNRs ability to nodify
royalties, she said.

MR. BULLOCK, responding to a question from Chair French, said it
sounds reasonabl e.

CHAIR FRENCH renoved his objection. Finding no further
obj ection, he announced that Amendnent 18 carries.
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CHAI R FRENCH asked Senator Welechowski to present the final
matter, which was subsequently identified as Arendnent 19.

5:34:42 PM
SENATOR W ELECHOWEKI noved the foll ow ng:

Amendnent 19

Page 3, lines 17-20 following “this chapter”:

Delete “, but the comm ssioners shall adopt
regul ations that provide adm nistrative procedures for
a protest and appeal relating to the solicitation of

applications and award of a |icense that are
substantially simlar to the procedures in AS
36. 30. 550- 36. 30. 699.”

| nsert “.”

SENATOR W ELECHOWSKI expl ai ned that the |anguage is no |onger
necessary because a provision had been added that says that by
filing an application there is a waiver.

5:35: 55 PM

SENATOR McGUI RE asked for further clarification because she had
interpreted it as being at a different point in the process. She
didn’t disagree that the | anguage on lines 18-19 “and award of a
Iicense” needed to be renoved. And she also didn't disagree that
there m ght be confusion between this and the waiver provision

However, she assuned that the admnistration intended this
| anguage to be in and applicable to a separate point in the
process—that being the process by which you re soliciting
applications as opposed to after you' ve solicited them and then
ask for a waiver of rights. She said she supports the anmendnent
she just wants a wap up on that thought process.

5:36: 51 PM
COM SSIONER GALVIN said she correctly articulated the
adm nistration’s rationalization, but it got into the bill when

a previous commttee added paragraph 16. W’'re confortable
relying upon that provision as opposed to this one, he said.

SENATOR McGUI RE accepted the expl anati on.
CHAI R FRENCH asked if the adm nistration supports the anmendnent.

COW SSI ONER GALVI N sai d yes.
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CHAIR FRENCH renoved his objection. Finding no further
obj ection, he announced that Anmendnent 19 carries.

CHAIR FRENCH stated that the bill is back before the committee.
Fi nding no further anmendnents, he asked for a notion.

5:38: 00 PM

SENATOR McGU RE noved CSSB 104, Version O as anended, from
committee with individual recommendations and attached fi scal
not e(s).

CHAI R FRENCH announced that w thout objection CSSB 104(JUD)
noves from comittee.

There being no further business to come before the commttee
Chair French adjourned the neeting at 5:38:36 PM
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