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ACTI ON NARRATI VE

CHAIR HOLLIS FRENCH called the Senate Judiciary Standing
Committee neeting to order at 3:37:29 PM Present at the call to
order were Senator Huggins, Senator Welechowski, and Chair
French. Senator Therriault and Senator MQ@iire arrived shortly
t hereafter.

SB 104- NATURAL GAS Pl PELI NE PROQJECT

CHAIR FRENCH announced the conmittee wll continue the
consideration of SB 104. Recapping yesterday’ s discussion he
asked if the administration has a perspective on whether the gas
pi peline coordinator has a term of office or if the person
serves at the pleasure of the governor

3:38: 10 PM

MARTY RUTHERFCORD, Deputy Conm ssioner, Departnment of Natural
Resources, stated the preference that the person serve at the
pl easure of the governor. Furthernore she prefers that the
office reside within the Departnent of Natural Resources to
accombdat e coordination with the other joint pipeline office.
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CHAIR FRENCH stated that where the office is placed is an

executive deci sion, but he did have several concept ual
anendnents to suggest with regard to the coordinator position.
On page 20, line 3, insert “position” at end of sentence to

clarify that this is a position rather than a person. He also
suggested adding |anguage to make it clear that the inducenent
act coordinator serves at the pleasure of the governor.
Utimtely the governor is the chief executive so if the
coordinator starts making poor decisions, the governor should
have the authority to renove that person

CHAIR FRENCH noted the tinefrane between the appointnent and
confirmation by the legislature, and questioned whether there is
a legal distinction between the coordinator’s powers and
authority before confirmation. In the event that the governor
has to renove one coordinator and appoint another, there
shouldn’t be an inability to nove forward sinply because the
| egislature hasn’'t been assenbled for the confirmation, he
st at ed.

3:41: 39 PM

MR. OSTROVSKY, Chief Assistant Attorney General, Ql, Gas &
M ning Section, Departnent of Law (DOL), acknow edged that this
is a unique position and he isn't sure whether it would be
treated the sanme as a state conm ssioner or not. However, the
| egi slature would renove any anbiguity by describing it that
way.

CHAI R FRENCH suggested that the sane concept should apply to the
comm ssioners to clarify that they have the full authority
granted in the bill to keep the project noving forward on the
day they are appointed.

MR. OSTROVSKY  sai d he Dbelieves conmmi ssi oners have that
authority.

CHAIR FRENCH said there’s no need to change it if it’s existing
law, but the conmttee would nake it explicit with regard to the
i nducenent act coordinator since that is a new position.

3:42:53 PM
Senator McQuire joined the conmmttee.

CHAI R FRENCH, finding no further questions about the position or

powers of the inducenment coordinator, asked M. Harris to
address expedited judicial review
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BONNI E HARRI S, Seni or  Assi stant Attorney Ceneral, G vil
Division, GOl, Gs & Mning Section, Departnment of Law,
Anchorage, said she's organized her thoughts on expedited
judicial review into three broad areas. The first is what the
review is under the current Senate CS. For the nost part that
woul d be appellate action, she said. Next is how an original
action mght occur and which laws would apply. She opined that
an original action would nost likely be raised as a declaratory
judgnent action. Finally there’s the question of which court
woul d review an appeal or declaratory judgnment action on the
license or on the bill.

M5. HARRIS explained in that in the current comrttee substitute
[ 25- GS1060\ K] , Secti ons 43.90. 190 and 43. 90. 200 refer
respectively to the appeal process for decisions to issue no
license and a decision by the comm ssioners to issue a license.
Under Section 43.90.190(b) and (c), the conmmssioners are
required to make a witten finding if they decide that no
applicant should be issued a |icense.

CHAI R FRENCH asked her to review what it nmeans to act jointly
and how the conm ssioners to cone to a decision using the |ega
term nology “jointly.”

M5. HARRIS explained that the decisions would have to cone
jointly fromtheir authority.

CHAI R FRENCH asked what happens from a l|layman’s perspective if
the conm ssioners have a difference of opinion with respect to
maki ng a deci si on.

M5. HARRIS replied it would be nuch the same as wth the
di scussion yesterday where the pipeline coordinator mght want
to take a different position than the conmm ssioners. “l inmagine
it would be resolved administratively with a decision by the
governor,” she said.

CHAIR FRENCH asked if there’s a legal definition for “acting
jointly” or if it’s nmeant in the common English sense.

MR. OSTROVSKY said he believes it’s nmeant in the common English
sense, which is that both comm ssioners would sign off on any
decisions that need to be nmde. If a decision requires joint
action and the conm ssioners aren’'t able to agree, then it’s not
a deci si on.
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M5. HARRIS agreed; her understanding is that one conm ssioner
could not take an action where joint action is required. Use of
the term comm ssioners in the plural is defined as the two
acting jointly. The provision that allows the conm ssioners to
make regulations to inplenment the act states authority for the
comm ssioners jointly to inplenment the act. It also expresses
authority for the conm ssioners i ndependently to adopt
regul ations. The authority for +the conm ssioner of natural
resources is under Title 38 and the authority for the
conmi ssi oner of revenue is under Title 43.

3:46: 42 PM
Senator Therriault joined the conmttee.

M5. HARRI S expl ained that after the comm ssioners have revi ewed
the applications and nmade a best interest sort of finding, they
give public notice and send notice to the legislature of the
intent to issue a license. If the conm ssioners decide that no
application sufficiently neets the requirenents to warrant a
license, then they will issue a witten best interest finding
determination that no license wll be issued. A decision to
issue no license is a final agency action that is subject to
appeal to superior court within 30 days of the date that the
final agency action is made public. The tineframe is provided
under the court rules and the Adm nistrative Procedures Act. On
the other hand, a notice of intent to issue a license that goes
to the legislature does not becone a final agency action unti

t he conmm ssioners issue a |icense, which under Section 43.90.200
woul d not occur until the legislature approves the |icense by
resolution. So the notice of intent to issue a license is
subject to appeal and the finding behind it is subject to appea
when the license is issued. Challenges on either would nore than
likely be challenges to the admi nistrative record. Definitely it
would be a challenge to the admnistrative record if it was a
decision to issue no license because that decision goes straight
from the agency to the court. Because a decision to issue a
license has a stop at the legislature, it would probably be an
appeal on the admi nistrative record, but conceivably anyone who
appeal ed would also bring in the legislative history of the act
or the legislative approval of the resolution.

3:49: 30 PM

SENATOR W ELECHOWBKI asked if her assunption is that an appeal
woul d be on the witten record and that the court would uphold
the decision if there was substantial evidence supporting the
agency deci si on.
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M5. HARRIS said she believes it’'s “substantial evidence where
the factual findings of the agency on a rational basis for the
determ nation on the application of the law.”

SENATOR W ELECHOWSKI asked if there’'s any danger that the court
woul d allow a trial de novo type of situation

M5. HARRIS said in her experience a trial de novo in that
ci rcunstance woul d be unlikely. The courts are reluctant to step
into a whole new proceeding or an expanded review of the
adm nistrative record. However the court does have statutory
di scretion to do that, she stated.

SENATOR W ELECHOWSKI asked if there’s any way to change this
such that it is not a final agency action, because that gives
such tremendous rights to appeal. |If it’'s an act by the
| egislature, on the other hand, the only way it can be
chal l enged is on constitutional issues.

MR. OSTROVSKY noted that the bill has evolved sonewhat. As
originally introduced the license would becone effective if the
| egi sl ature did not disapprove. At that point it beconmes a fina
agency action. A party could make an admnistrative appeal —
unless there were some external issues—+that would be based on
the record and would include briefing. As currently witten the
bill is based on legislative approval, which provides an
internediate step between the commissioners’ decision and
i ssuance of the license. DOL's view is that would take it out of
the realm of admnistrative appeal because the comm ssioners’
decision would have been superseded by the legislature’s
determ nation. Once the |egislature has acted, probably the only
avenue for challenge woul d be on constitutional issues.

SENATOR W ELECHOWSKI asked if Section 43.90.190(c) needs to be
cleared up then because it says that the comm ssioners

determ nation under (b) is a final agency action for purposes of
appeal .

M5. HARRI S expl ai ned that what was fornerly Section 43.90.190(a)
says that it’s a final agency action after the |egislature has
acted to approve the license. The decision to issue no |icense
is final when it’s issued. “If you wanted to change that you
woul d change..190 and a..housekeeping change to 200 would also
probably have to be done.”

SENATOR W ELECHOWSBKI rem nded nenbers that Senator Ted Stevens
cautioned the Ilegislature to nmake this as bullet-proof as

SENATE JUD COW TTEE - 9- April 12, 2007



possi ble. He agrees because getting mred in appeals could
potentially cost years. This comittee needs to focus on
avoiding letting parties make endless appeals. 1'd like to work
with the administration to try to figure out ways to do that,”
he stated.

CHAI R FRENCH asked Ms. Harris to conti nue.

3:54:29 PM

M5. HARRIS recapped that she had gone through the appeal

procedures as she reads them in the SRES commttee substitute

She continued to explain that another way for a party to
challenge is to bring an original action to court asking it to
declare how the AG A law affects their interest. For the nost
part people think that the tax exenption provision under AGA is
what will be challenged on constitutional grounds, she observed.
In that regard she said there’s a body of law in Al aska—nost
recently, Anchorage Chrysler v. Daimer Chrysler in 2006—en what
the paranmeters of a declaratory judgnent action are. The
| egi sl ature by statute vested the superior court with the power
to render declaratory judgnents, she stated. The standard in |aw
is that “in the case of actual controversy.., the superior court,
.my declare the rights and legal relations of an interested
party.., whether or not further relief is or could be sought.”
Thus a court has the discretion, on the filing of an action for
decl aratory judgnent, to take that up. She added that one of the
cases included a statenent that “a court nay grant declaratory
relief, inits discretion, when to do so serves a useful purpose
in clarifying and settling the rights of parties or when it wll
termnate and relieve uncertainty giving rise to the preceding.”
Al so, under Alaska law there’s a series of tests for the court
to determ ne whether or not to grant declaratory judgnent. She
expl ai ned that the declaratory part sinply neans to decl are what
that particular party’s rights are in the context of this |aw

3:56: 55 PM

CHAIR FRENCH asked for a nore concrete exanple so that the
committee and the public could follow what sort of instances
m ght bring these declaratory judgnent actions.

M5. HARRIS said Anchorage Chrysler v. Daimer Chrysler was a
breach of contract action. In that case Dainmler Chrysler clained
that the contract required Anchorage Chrysler to renodel their
bui |l di ng and Anchorage Chrysler disagreed. “The court.found that
there was a controversy in the way the contract read—that the
court would decide before the breach happened.” [Declaratory
judgnments are appropriate to resolve pre-breach disputes over

SENATE JUD COW TTEE -10- April 12, 2007



contractual |anguage, giving useful guidance for the parties or
others contenplating a contingent course of action.13 Anchorage
Chrysl er Center, I nc. V. Dai m er Chrysl er Cor por ati on
(02/ 24/ 2006) sp-5993, 129 P3d 905]

CHAIR FRENCH said what he’s trying to get at is who mght go to
court seeking declaratory judgnent of their rights under AGQ A

M5. HARRI' S said when the |legislature passes the bill and A A is
enacted, anybody could bring a claimthat it’s unconstitutional.

CHAIR FRENCH agreed that’'s the <clearest and nost obvious
exanpl e.

M5. HARRIS said another exanple would be when a license is
i ssued. A disgruntled applicant or perhaps anyone wth
citizen/taxpayer standing could bring the action saying it
violates the constitution. Another clear exanple would be
potential shippers before the first open season. A potenti al
shi pper could ask for a declaratory judgnent before they had to
bid in the open season to determne what affect the tax
exenption would have. The question wuld be wuld it be
sustained or would it be sonmething that the legislature could
change after the shipper has commtted to firmtransportation.

CHAI R FRENCH asked if it’s alnpost always an interested party. In
this case soneone that’s involved in the process who wants
clarification about their rights and duties under the AGA bill.

M5. HARRIS said it would al nost always be an interested person

but it could be a taxpayer who is interested in the broader
sense of the public fisc. “But a person whose rights are
affected nore directly would be nore likely to succeed in asking
a court to take a declaratory judgnent action.” A potential
shi pper would fit that description, she stated.

CHAIR FRENCH said part of the reason for addressing expedited
judicial reviewis to ask if anything in the bill says the court
has to get going and hear an AG A claim Senator W el echowski
has highlighted the concern that many Al askans have, which is
that this not get tied up in court endl essly.

M5. HARRIS advised that nothing specifically directs the court
to get going, but there's the 90-day period for raising
constitutional challenges and then there are the 30-day appeal
periods that are inherent in the adm nistrative action.
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CHAIR FRENCH said those are directed at the interested parties
and the citizens, but once the claimis filed in superior court
we would have to trust the court system to nove swiftly. Wth
that in mnd he suggested that nowis the tine to talk about the
pros and cons of trying to direct the court system to treat
these clains in an expedited nmanner. He asked if she has
sonmet hing prepared to address that.

V. HARRIS advised that the constitution does give the
| egislature the authority to decide the jurisdiction of the
suprene court and the superior court. Article IV, Section 1 says
there is a suprene court and it is a court of final appellate
jurisdiction. It doesn't say that the suprenme court can't hear
other kinds of cases such as an original action that doesn't
cone up as an appeal from a Jlower court or from an
adm nistrative action. R ght now the Declaratory Judgnent Act
and the Adm nistrative Procedures Act have all appeals going to
superior court. According to her research it appears that the
| egi sl ature would have authority to direct the suprene court to
take a matter as an original action. She noted that the suprene
court already has that authority with its discretion. However,
she would caution that there is a specter of separation of
powers issue between the legislature and the judiciary so the
| egi sl ature should take care in exercising the authority as it
exi st s.

CHAI R FRENCH remarked that original jurisdiction in the suprene
court has come up before and he's been leery of that idea. You
can put original jurisdiction in the supreme court, but the
first thing the court will do is appoint a master to hear the
facts. Mdrre than likely the master will be a superior court
judge and the fact-finding mssion the nmaster engages in wll
| ook very much like a trial. “It seens to ne that you're sinply
recreating.the current system as it stands,” he stated. That
doesn't necessarily address the real concern, which is trying to
get a quick judgnent out of the suprene court. He said he's
t hi nki ng about an anendnent along the lines that the court shal

hear clainms relating to the particular title and chapter in a
nost expeditious manner that conports with the boundaries of
justice. He isn't sure that the legislature can tell the court
to do this on a six-nmonth tinmetable, but that is the nost
concrete way to deal with the concern that Senator Stevens and
Senat or W el echowski have expressed. “l.need to articulate that
here because that’s the easiest thing to do. Just wite a rule
that says they have to do it in six-nonths, but | think nost of
us are aware that that would.be a flagrant separation of powers
violation.” The court can't be commanded to do its work in a
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certain length of time, but it is possible to ask the court to
act as fast as possible consistent with the principles of equa
protection and efficient use of its tine, he stated.

M5. HARRI S opined that it would be possible to ask the court to
take the action within a certain anmount of tinme. She added that
the comments about the master are correct. The DOL appellate
di vision has said that appointing a master mght be faster, but
ot hers have expressed the view that it would not be faster.

SENATOR W ELECHOWBKI pointed out that if the suprene court was
given original jurisdiction in this case you' d bypass the
superior court and the appellate division, which would probably
result in a significant time savings. He asked if she had an
i dea about how rmuch tinme it would save.

M5. HARRIS said an adm nistrative appeal would probably take a
coupl e of years to get through court.

SENATOR W ELECHOWSKI said that’'s opposed to a suprene court
original jurisdiction, which would take a few nont hs.

M5. HARRI S agree it could be that short, but it could be |onger.
She outlined the process in which a master would be appointed
and given a reference of what matters to decide. The naster
woul d potentially exam ne the evidence and then report to the
suprene court on findings of fact and conclusions of |aw. Then
the parties would have the opportunity to take exception to
provisions in the master’s report. She noted that the DCL
appellate division has said that parties are generally very
cautious about what they take exception to because that is
argued to the suprene court. The supreme court nay or my not
concur with master, but that report is the suprene court’s sort
of trial court.

CHAI R FRENCH suggested it's time to think about the practica
applications of this scenario.

MR OSTROVSKY added that if there’s an appeal of the
adm nistrative decision, the superior court orders the record
prepared in 40 days then the court schedules briefing, which is
30-days for each side. Then the court hears oral argunent and
renders a decision within 180-days. Wen there’'s no internediate
appeal, it goes right to the suprene court. DCOL doesn't believe
that original jurisdiction speeds the process up substantially,
he said. Wiat happens is it’d go to suprenme court and a factua
record woul d be devel oped or there would be a factual hearing on
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the record. The court would probably appoint a master who woul d
order the record to be assenbled and hear oral argunents and
issue a decision. He isn't sure if it would be subject to the
same 180-days, but he would note that the suprene court 1is
subject to the 180-days only with respect to circulating an
opinion. H's experience is that admnistrative appeals tend to
get through superior court within tw years, but it can be
faster than that if the parties request expedited review Once
it gets to the supreme court there’'s already a record devel oped
and there’s a decision so the court just gives it a fresh | ook.
He reiterated, “Wen we' ve |ooked at this issue in the past with
respect to litigation, we haven't seen a significant advantage
that wouldn’'t be gained by asking the court for expedited
review. ”

SENATOR W ELECHOWSKI noted that in redistricting cases and
canpai gn related cases the suprene court issues decisions within
days. “l realize this is nore conplex, but | kind of like the
i dea of the suprenme court as original action.” The suprenme court
could probably handle an appeal in a few nonths in the sane way
that the conplex redistricting cases are done.

MR. OSTROVSKY said in election natters there’s a 10-day statute
for bringing an appeal after a decision. Court Rule 90.8 says
that the matter will be given priority over other court matters
and the legislature mght consider that. he noted that it takes
a two-thirds vote of the legislature to amend court rul es.

CHAIR FRENCH said we’ll see if we can get the two-thirds support
for identifying AGA related clains as priority. He then asked
if the only instance under which the admnistrative record gets
a full review is when no l|icense has been issued. “It’s the
190(c) route.”

M5. HARRI S said yes; when no |icense has been issued the matter

goes from the admnistration to court wthout |egislative
i nvol venent .

CHAI R FRENCH commented that that is where there can be a two-
year review of the administrative record.

MR. OSTROVSKY agr eed.
CHAIR FRENCH said in that instance the reality is that we’'re not

standing in the way of a project; we’'re checking to see that we
didn’t mss a good opportunity.
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M5. OSTROVSKY agr eed.

CHAI R FRENCH observed that that |eads into the next topic, which
is the point at which a |legal challenge can be brought. Noting
that the bill repeatedly references determ nations nade by the
commi ssioners, he asked if there’'s any legal significance to
“determ nation.”

MR. OSTROVSKY explained that the significant |anguage is that
the comm ssioners’ determ nation beconmes a final agency action
for appeal purposes.

CHAI R FRENCH asked if a determi nation is chall engeabl e.

MR. OSTROVSKY sai d yes.

M5. HARRI S el aborated that under DNR and DOR regul ations a party

that doesn't |ike a decision or determ nation generally has an
adm nistrative avenue of appeal unt i | therees a final
determnation on the issue. She cautioned that she’'d need to
review the bill to check the context in which it’s currently
used.

CHAI R FRENCH referenced Section 43.90.150 on page 9, lines 26

and 27 and said that seens to be the first place where the
commi ssioners nmake a determination. You re saying a person can
only appeal that determnation admnistratively and ask for
reconsi deration. O they could do the smart thing and fix their
application. In either event they can’t get to court on that
deci si on.

MR. OSTROVSKY agreed because there isn't a final agency
determ nation. Cenerally the courts won't consider things when
they’ re going through the adm ni strative process.

CHAIR FRENCH said that holds true for all the determ nations
down to t he final agency determ nati on in Secti on
43.90.190(a) (1) .

VR. OSTROVSKY added that at t hat poi nt someone woul d
appropriately come in and say that the process was flawed al ong
t he way.

SENATOR W ELECHOWSKI  questioned whether it isn't a fina
determnation for a party that submts an application which is
deened inadequate. But it isn't a final determnation for the
state or the other parties.
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M5. HARRIS said it’s an issue that could conme up and there is an
argunent that it's a final determnation in Section 43.90.150.
The person could appeal to the agency for review and after going
through the agency level reviews, they could take the final
agency action on the question of whether or not their
application was conplete to court. She added that it is possible
for the commssioners jointly to have authority and to have
regulations to determine what will and wll not be a final
agency action. The idea isn't to |limt anyone’s right to
adm nistrative or judicial recourse; rather the idea is to
funnel it into a nore admnistratively efficient channel saying
that at a certain point it will be a final agency action and
then you nay take it on to court. She’'s famliar with sonme tax
regulations in DOR that are |like that.

CHAIR FRENCH said for the record, are we back to where we’'re
equi vocating a bit? He thought it was clear that a rejected
applicant wasn’t going to get a court review of the
conmi ssioners’ decision. Is that not correct?

M5. HARRIS responded there are two lawers and you got two
answers, but they aren’'t conpletely inconsistent because it
isn’t absolutely clear—although to M. Ostrovsky it is clearer.
There are argunents that you have to wait until there's a fina
agency action as provided under Sections 43.90.190 and
43. 90. 200, she st at ed.

CHAI R FRENCH i magi ned a rejected applicant saying that their due
process rights have been tranpled and that they want their day
in court. Their argunent would be that they didn't get a full
and conplete hearing on whether or not their application was
inconplete or that it didn't neet the terms. He asked what
happens in that event.

MR. OSTROVSKY said he believes that DOL would argue that the
statute |ooks at two possibilities. One is that t he
commi ssioners reject all applications and that is a final agency
decision. O the comm ssioners accept an application and it goes
through legislative approval. At that time soneone who believes
that they have been denied due process can challenge either
deci sion saying there were procedural irregularities. The court
would remand it back to the agency at the time that the
application was filed on the issue of conpleteness. GCenerally
courts want agencies to conplete their decision naking process,
he sai d.
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4:19:47 PM

M5. DAVIS advised that the current House commttee substitute
incorporated a provision in the application requirenents which
says the applicant shall, “waive the right to appeal the award
to another applicant or the determ nation under AS 43.90.180(b)
that no application nerits the issuance of a license.” She noted
that 43.90.180(b) is the determnation to issue a license to no
one. The idea is to cut off the avenue for appeals for soneone
who is aggrieved by not having their application selected. She
said she would defer to the attorney general’s group, but it
woul d renove sone of the adm nistrative hassle.

SENATOR THERRI AULT advi sed that Senator Wagoner has devel oped
| anguage to that effect.

SENATOR W ELECHOWSKI said he likes the idea and believes it’s
worth discussion. He asked M. Harris for her thoughts on
legally prohibiting a person from bringing a lawsuit if they
feel they’ ve been discrimnated agai nst.

M5. HARRIS said she believes it’s possible to structure a
provision that wouldn’t be discrimnatory to designate when the
actions are final. It would say something such as “no action
taken under this chapter is a final agency action until.” Then
nmove it into Section 43.90.190 or Section 43.90.200 whenever you
think it’s appropriate for the claims to be brought on any
action that goes on during the application process, she said.

4:22:08 PM

SENATOR HUGA NS advised that Senator Wagoner didn’t offer the
amendnent because he didn’t know whether it would neet the |egal
test.

MR. OSTROVSKY explained that the state as a sovereign decides
when where and how it can be sued so this would be the exercise
of that power. The state would be restricting a participant’s
ability to sue and the issue this raises is due process.

CHAIR FRENCH stated that the focus is on Section 43.90.190 and
he believes that |egislative approval and the issuance of the
license is the nmeat and potatoes of the decision nmaki ng process.
He noted that on page 13, lines 2 and 3, there is reference to a
final agency action and on lines 13 and 14 there is reference to
a final admnistrative action. It strikes himthat the two words
shoul d be sane, and he asked which one he woul d pi ck.
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MR. OSTROVSKY said he believes final agency action is the way
it’s usually described in statute.

CHAIR FRENCH said he’'d put it in the anendnent file to change
the word “adm nistrative” on page 13, line 13, to “agency.”

MR. OSTROVSKY said he’d double check after the neeting

CHAI R FRENCH asked what would be included in the determ nation
of who gets the |icense.

MR. OSTROVSKY said he expects it would be analogous to a best
interest finding where the conmm ssioners would describe their
review of the applications. They’'d go through the criteria and
give a lengthy discussion of their rationale for the decisions.
He added that agency decisions have to be reviewable by courts
meani ng that courts have to understand the reasoning behind the
deci si ons.

CHAIR FRENCH asked if the standard of review for the decision
woul d be the reasonabl e basis test.

MR. OSTROVSKY said he believes so because this is a question
that involves agency expertise as a m xed question of policy and
reason.

CHAIR FRENCH said the superior court would ask itself if the
conmmi ssioners had a reasonable basis for awarding the license to
the particul ar successful applicant.

MR OSTROVSKY said he believes that would be the standard.

CHAI R FRENCH said once the decision is made to award the |icense
the process cones to the legislature in the formof a resolution

or a bill asking it to ratify the comm ssioners’ decision. Then
the question is what an aggrieved party can really attack once
the |l egislature has passed a bill ratifying the |license.

MR. OSTROVSKY opined that if the bill remains wth |egislative
approval the |likely challenge would be on a constitutional
basis. There wouldn’'t be much point in challenging the agency
determ nati on because the findings of the comm ssioners would be
| ess rel evant due to the subsequent |egislative process.

CHAIR FRENCH sunmarized that the wunsuccessful applicant | oses
the ability to challenge the decision of the comm ssioners as
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having no rational basis because the |egislature has superseded
its judgnment in place of the judgnent of the comm ssioners.

MR. OSTROVSKY said that is his opinion.

4:28:11 PM

SENATOR THERRI AULT said he’d like sone discussion on the
| egislature interjecting itself into what is generally an
executive function. He questioned the advisability of stepping
back into that unknown. The adm nistration must have considered
that in the original bill and the Chair just brought up the
guestion of whether the conmm ssioners’ decision is superseded by
the legislature by passing a bill. He noted that the AG A bill
calls for a resolution and not a bill. He asked if there’'s a
di fference between a bill and a resol ution.

CHAIR FRENCH replied the short answer is yes and the commttee
woul d di scuss that in the future.

SENATOR THERRI AULT rem nded the commttee of the solid week of
di scussion from |ast year about whether the |legislature can
demand ratification.

MR. OSTROVSKY commented that he agrees with the statenent M.
Bul l ock nade yesterday that there are separation of powers
issues related to the legislature essentially doing executive
branch functions such as entering into or approving contracts.
This situation is somewhat analogous to the 1998 consideration
of the Stranded Gas Act because it too called for |egislative
approval. And so the attorney general did an opinion, he said.
In both bills the separation of powers issue is a little unclear
because to sone degree they both involve the taxing power of the
state, which is a legislative function. The separation of powers
issue has come up a nunber of tinmes before and the way it’'s
generally been resolved in Alaska is though the doctrine of
comty. That is the governor has agreed, as a matter of comty,

to the legislative action. The AGA bill is a simlar case
because the governor introduced a bill that initially called for
| egislative disapproval. “So | think as a matter of comty the

governor has acceded to a legislative role in here.”

MR. OSTROVSKY sunmarized that he believes there is an underlying
separation of powers issue related to the AGA bill, but that
issue will always be there if the legislature wants to take a
role in what is arguably an executive branch function. In the
past it’s been resolved with the executive branch recognizing a
colorable claim of separation of powers but agreeing to a
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legislative role as a matter of comty. “I think that’s
reflected in the bill,” he stated.

SENATOR THERRIAULT noted that the Stranded Gas Act was
problematic in that it spanned many governors and asked if this
“agreenent” woul d survive the next adm nistration

MR. OSTROVSKY said no, it's particular to an individual governor
to say that or not. If this isn't a license in four or five
years another governor could say that the legislature has no
role. This governor has not expressed intent to do that in this
bill, he said.

4. 32: 35 PM

CHAIR FRENCH said his perspective is that it’s a bit of a
tradeoff or political bargain between the two branches of
governnment. The governor is giving the legislature a grant of
authority because that was the pattern of the Stranded Gas Act
and the legislature is happy to have the ability to not
di sapprove or to approve the applicant before granting this
enornmous contract that deals with a huge piece of the state’s
resour ces.

MR. OSTROVSKY said he wants to clarify that the separation of
powers issue is always out there but it is not clear that this
bill is a violation of that. The attorney general |ooked at the
Stranded Gas Act because it involved the state’s fiscal system
and that’s a legislative branch function. One way to look at it
is that the legislature gave away part of its authority to the
executive  subject to legislative approval. Clearly the
separation of powers issue is always out there but it isn't
clear that this violates it.

SENATOR THERRI AULT rem nded nenbers that last fall when the
| egi sl ature sued the governor to prevent him from potentially
signing a contract it argued that to the court. Because the
| egi slature sort of l|oaned out its power it would nost I|ikely
prevail. The superior court judge agreed and ruled that the
governor was barred from signing a contract. He isn’t sure that
AG A is the sanme because the legislature is passing judgnent on
what it is willing to do with the taxing authority right now.
W’'re not |oaning our authority out saying negotiate and then
we'll ratify it after the fact.

MR. OSTROVSKY agreed that the facts are different here.
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CHAIR FRENCH said it’s worth pointing out that three or four
days was spent on the issue last year in part because many
citizens were concerned about their ability to study the record
upon which the comm ssioners would make a decision. He noted
that the Stranded Gas Act called for a high degree of secrecy
and AG A takes a different approach. AGA says that an
applicant’s record is open for public inspection the day the
application is put forward unless it’s a trade secret. That
woul d be addressed subsequently under a different subject, he
sai d.

CHAI R FRENCH stressed that the committee nust acknow edge that
the applicants surrender a significant of their due process
rights through the legislature inserting itself to approve the
|icense. He continued to say that:

The fact is if an unsuccessful applicant who's unhappy
with the decision of the comm ssioners can only attack
that decision.during that 60-day |egislative process
when we’'re about to grant the license to sonebody
else, that’s their opportunity.to have their day in
court. They.conme here and nmeke the case that the
commi ssioners made a bad decision.that they' re going
in the wong direction.that something has to be done
before we go down the wong track. That’s in essence
their trial. Just as nuch as it’s an affirmation of
the decision made by the comm ssioners to grant the
license in this direction, it’'s the unsuccessful
applicants opportunity to have their hearing..on the
nature of their grievance. That's the way | read it.

SENATOR THERRI AULT requested sonme  discussion about t he
di fference between a resolution and a bill.

MR. OSTROVSKY said his understanding of the difference is that a
resolution has to do with the sense of the body and conduct
within the body and a bill has external affects. A bill sets
obligations and rights of parties outside. Under the current
commttee substitute there is approval by resolution. In a way
it turns a resolution into a bill because it has an affect. He
didn't know if that’s a problem He believes they effectively
becone the sanme but he would suggest the commttee ask the
| egi sl ative drafters.

4:38: 02 PM
SENATOR McGQUIRE said in this instance the governor clearly has
approved a project through the comm ssioners so the neaningfu
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affect would only be there if a governor had a different
viewpoint. In this case a resolution and a statute would have
simlar affects, she stated.

MR. OSTROVSKY added particularly if there’'s the issue of comty.

CHAIR FRENCH stated his belief that M. Bullock will say it
makes a big difference and that it should be a bill rather than
a resolution. “I guess |I'm not hearing any fierce opposition
fromthe Departnent of Law with respect to that point,” he said.

SENATOR W ELECHOWSKI expressed the view that it nmakes a huge
difference for two reasons. First, Article IX Section 4, talks
about exenptions of a different kind granted by general |aw so
it is helpful in terns of the surrender clause and taxation.
Second, it helps in terns of appeal rights. As previously
mentioned the rights of appeal are lower when it’s a legislative
deci sion as opposed to an agency deci si on.

MR. OSTROVSKY said that m ght be correct, but he would point out
that the legislature is considering the bill right now.

SENATOR McGUI RE said she wants to hear the legal argunments in
this commttee but she also thinks it’s inportant to be
practical. In that regard she noted that sonetinmes it’'s
difficult to get 61 people to make a decision on sonething.
Senator Wel echowski’s argunment is good but she’'d |like to hear
sone practical parts interjected. The idea is to end up with a
gas line contract but at the same time ensure: that the process
tracks the constitution; that it’s done appropriately; and that
the rights of appeal are reserved. There’'s a balance there
somewhere, she said

CHAI R FRENCH said he’s had the sane thought. “There’'s a tipping
point in there between what’'s constitutional and what gets a gas
line and.it’s worthy of keeping in mnd.”

CHAI R FRENCH asked if there are nore questions about the point
at which a |l egal chall enge can be brought.

SENATOR W ELECHOWBKI stated that this is a very worthwhile
di scussion to have because the issue is to protect the state
frombeing stuck in litigation for years to cone.

CHAI R FRENCH suggested the commttee spend a bit of time on the
legislative role in approving the license versus disapproving
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the decision to issue a license. He asked M. Ostrovsky to give
his view of whether there is a difference and if so, what it is.

MR. OSTROVSKY said the original bill called for |Ilegislative
di sapproval in part to give people the right to challenge in
court the admnistrative record. Any challenge would be on the
commi ssioners’ decision and if the legislature had disapproved
the decision there wouldn't be anything to challenge, he said.
By changing it to approval the legislature inserted itself and
that probably takes out the opportunity for an admnistrative
chal l enge. Essentially the |egislature becones the citizens’
input in lieu of the court.

CHAI R FRENCH questioned what the admnistration had in mnd to
present to the legislature in terns of a resolution or bill when
it initially proposed the AGA bill.

MR. OSTROVSKY explained that wunder Section 43.90.200 of the
original bill the commssioners were to forward a notice of
intent to issue a |license.

M5. HARRI S added that the conmm ssioners were to forward letter
of intent to issue the license and the finding that had been
made public. She didn’t know what the docunent itself would have
| ooked like, but it would probably have been an advice to the
| egi sl ature. The legislature could take action i f it
di sapproved.

CHAI R FRENCH referenced page 10 of the original bill, which says
that wunless the notice of intent 1is disapproved by joint
resolution the Ilicense would go into effect. Suppose the

| egi sl ature considered the conm ssioners’ decision for 30-days
and then went hone w thout disapproving it and w thout passing a
joint resolution. He questioned what the state would have argued
in court if an unsuccessful applicant asked for a full rehash of
t he agency decision in superior court, |ooking at every finding
to see if it had a reasonable basis. Wuld the state argue that
by not disapproving it, the legislature was in essence approving
it or wwuld the state waive that argunment and let that |ong
process take pl ace?

MR. OSTROVSKY said he doesn’'t believe the state would wai ve that
right, but he does think that under this statute it was a fina
agency action that is subject to appeal. You can't read nuch
into the legislature’s approval or disapproval; you d have to
review the agency record and see if the decision was nmade
correctly.
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CHAIR FRENCH summarized saying you believe that there’'s a
greater likelihood of a full reasonable basis exam nation of the
commi ssioners’ decision under the disapproval scenario than
under the approval scenario. Under approval it's clear that the
chall enge is w ped out, but it nmay survive under the disapproval
scenari o.

MR. OSTROVSKY clarified that he believes it does survive under
t he di sapproval scenario.

SENATOR W ELECHOWBKI said that goes back to the issue of it
being a resolution or a bill. As a resolution it’s a final
agency determnation and the losing party has the right to go to
court. If it’s a bill that right does not exist. The only right
at that point is to attack the constitutionality. “That’'s why |
think it’s critical that we figure out a way to nake this into a
bill instead of a resolution,” he stated.

CHAI R FRENCH asked if there is nore discussion on this point.

4:47:46 PM

SENATOR THERRI AULT nentioned the House |anguage that cuts out a
di sgruntl ed applicant and questioned whether they would be the
only potential challengers of an agency determ nation.

CHAIR FRENCH said not necessarily, but it’s hard to imagine
other entities that wuld have the financial interest and
wherewithal to bring a challenge. But there could be citizens
that are aggrieved by the decision and want a review, he said.

SENATOR THERRI AULT wondered if the House |anguage really cuts
t hat out because they’ ve waived that right.

CHAIR FRENCH said in this case it wouldn't be an applicant. A
nore efficient way to address it mght be to box out all the
commercial players from attacking one another subsequent to a
commi ssioners’ decision. But it's not possible to ever really
get away from the disgruntled citizen who doesn't Ilike a
parti cul ar conpany, he said.

MR, OSTROVSKY advised that M. Bullock nmade the House version a
bill rather than a resol ution.

CHAI R FRENCH announced that the conmttee would |ook carefully

at the work from the other body and take it up as a possible
anmendnent at the appropriate time in the proceedi ngs.
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SENATOR MGU RE asked for additional discussion on approval
versus di sapproval because she believes it mght have been
better as originally drafted. She reiterated that getting 60
people to nove in one direction is very difficult and she’'s a
bit worried about the | egislature supplanting the court process.

MR. OSTROVSKY stated that disapproval was in the original bil
in part for a clean admnistrative decision. It's really a
policy call for a fulsome avenue for judicial appeal or a
political avenue with |egislative approval.

4:51:51 PM

SENATOR W ELECHOWSKI opined that it's a balancing test: the
original bill had legislative disapproval; if the legislature
takes no action then the decision to issue a license is

automatically approved; if the legislature takes no action it
gives up the right to potentially head off nunerous |engthy

appeals; if the legislature is to approve there wll be
tremendous pressure on all sides for sonme sort of action; the
risk of delay translates to billions of dollars every year. "“So

it is a balancing test in my opinion,” he stated.

MR. OSTROVSKY explained that the original bill had disapprova
in part because of the admnistrative record, but also because
the adm nistration believes that it nmakes for a quicker process.
The comm ssioners nmeke a determnation and the |egislature has
the ability to act on it. That noves the process forward quickly
and gives citizens the right to challenge the decision. The
adm nistration has full confidence that the conm ssioners wll
make a good decision and with a very defensible record.

SENATOR McGUIRE said she still isn't pleased with the change
Stating that she trusts this admnistration, she described the
AG A process as nore transparent than the previous process. Also
it provides an opportunity to evaluate and it has a track record
for appeals and process that’s clear. Thus she’s concerned about
adding 30 days and interjecting a political body into such an
i nportant process. My goal is simlar to Senator W el echowski’s,
she said, but ny approach is the opposite.

MR. OSTROVSKY pointed out that picking an applicant is really
nore an executive function while a piece of legislation gives
the executive branch direction on how to do sonething. Doing
that thing is what the executive branch does, so the |egislature
will have a different kind of debate under the approval scenario
because it will have to do with picking a particular applicant.
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“That’s anot her reason that we felt that this.feels |ike nore an
executive branch function and ought to be subject to the type of
revi ew executive branch functions are subject to,” he stated.

SENATOR THERRI AULT said he agrees, which gets back to the issue
of the legislative interjecting itself. Under the Stranded Gas
Act the legislature was loaning its power, but that’s not the
case here. *“Personally, | wouldn't require any |egislative
i nvol venent,” he stated. The legislature could dictate what it
wants in the law and the executive could carry out its executive
function.

4:56:15 PM

CHAI R FRENCH suggested the commttee reserve judgnent until the
public and interested parties have had the opportunity to
express their view on the matter.

CHAI R FRENCH recessed the neeting at 4:56:41 PM

CHAI R FRENCH reconvened the neeting at 5:40:36 PM and opened
public testinmony on SB 104. He advised that each person would be
given about five mnutes to state their general concerns.
Suppl ementary information could be sent to his office in witten
formand it would becone part of the record.

PAUL KENDALL, Anchorage resident, said the Ilegislature is
defining the way Al aska determ nes value and nanages its assets
in an open and public manner. He sees a gathering of elected nen
and wonmen with respect for differences to discover a way to nake
a better life for our children. He said he's still concerned
about not seeing the faces of the testifiers. This |arge bet-on-
t he-cone gas pipeline undertaking is insignificant to himbut it

is not inconsequential. The consequences will be huge for the
Al askan people. If indeed the tine has come he believes that
Al aska wi Il have the Al aska sovereign |line, the Canadi an H ghway

line, and a hydrogen fuel-based econony. If he's right, Al aska
may be the place where mankind breaches a new society. Sone nmay
find that statenment suspect, but all things have a tine to cone
and Al aska has paid heavily. He thanks the governor, her team
and the elected officials who nean to do the right thing. To
this point the acconplishnments have been adm rable. The Al aska
gas pipeline day of reckoning is close at hand and on that day
everyone will see the true intentions of all parties that have
conme to share the spoils. He said he’d like to see two things:
1) a review of the volunetric space in the pipe sphere and 2) a
review of the projected $3 ncf at the well head for the consuner.
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I n conclusion he asked the commttee to please not underestinate
t he applications of hydrogen gas fuel because its tine has cone.

5:46: 44 PM

PAUL LAIRD, General Manager, Alaska Support Industry Alliance,
said this 400 nenber conpany generates nore than 30,000 jobs for
Al askans. The alliance believes that if Alaska wants the North
Sl ope producers to nmake firm commtnents, then upstream fiscal
i ssues need to be resolved first. AQA puts too nuch enphasis on
mtigating the short-term financial risks of pipeline builders
and not enough to address the longer termrisks of the shippers.

He can't tell what fixes are needed to provide prospective
shippers with fiscal confidence to nake commtnents exceeding
$100 billion over the next 30 years, while still conplying with

Al aska’s constitution. He urged the comrittee to determ ne what
ternms aren’'t constitutional and find a nutually beneficial
solution that is. The alliance urges the legislature to craft a
bill that acknow edges the interests of Al askans, the devel oper,
the transporter, and North Sl ope producers and shi ppers.

5:48: 39 PM

JERRY McCUTCHEN, Anchorage resident, articulated the view that
Econ One’s work is garbage and the legislature should get its
nmoney back. Also he was not inpressed with MdAmerican s
statenent that the 35 tcf would last for 22 years. The state’s
estimate that the decline would begin in about 13 years is about
right. You re really suffering from |ack of gas, he said. You
need 60 tcf and you ve only got 29 tcf according to Al aska Gl
and Gas Conservation Conmi ssion.(AOGCC). Now Pt. Thonmson is
m ssing so now you have a third of the necessary gas. You're
banki ng on the governor giving Pt. Thonmson back, but its value
isnt what it was 30 years ago as unexplored land. Now the

market value is $70 billion. Can the state afford to give that
asset back and how long is the litigation going to last? He
believes it wll last the entire Palin admnistration. He

guestioned how it’s possible to design a gas |line wthout Pt.
Thonson.

5:51:42 PMtechnical difficulties.

MERRI CK PI ERCE, North Pole resident, said he is pleased there is
not exclusionary language in AGA that would limt conpetition
anong licensed applicants. He advised that he would focus on
“Section 43.90.180-Application evaluation and ranking.” There is
a lot of good criteria including subsection (b)(1) regarding how
qui ckly the applicant proposes to commence. He suggested adding
| anguage to paragraph (5). After “state.” Replace the period
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with a conma and insert: “and factors found by the comm ssioners
to inprove the health, safety, and welfare of Alaskans.” There
are sonme entities that will build the project sooner rather than
later and a project built sooner would have very positive
i npacts on the Fairbanks area. When Tom Irwin worked for Gol den
Val l ey Electric Association, he worked with an energy taskforce
on energy mnmatters for the Interior. The taskforce found that
this area of only 82,000 people pays about $50 mllion every
year for petroleum for electric generation and another $130
mllion for petroleum to heat homes and businesses. This
staggering outlay of noney will be reduced when there is a gas
pi peline, he said. Also, his community has four coal-fired power
plants for electric generation and steam heat that emt
contam nants like |lead, nercury and radio active material. Those
em ssions are obviously toxic. The Environnental Protection
Associ ation (EPA) has established that there is no safe |ead
exposure level for children. Also, high doses of nercury cause
nmental retardation and neurological disorders in infants. He
encouraged nenbers to look at the EPA publication, Anerica's
Children and the Environnment. He said another concern is cancer.
The typical coal-fired power plant emts nore radiation than a
nucl ear power plant. That’'s because strontium thorium uranium
and plutonium and trace armounts of all their radioactive
i sotopes are found in coal. He noted that uraniumlevel in Healy
coal is about 1 ppm and those radioactive isotopes contribute to
lung cancer. In Fairbanks the lung cancer rate is about 25 per
100, 000 people so years of delay neans nore people in Fairbanks
will die of lung cancer and |eukema, nore children will have
lower | Qs due to |ead exposure, and nore infants will be born
mentally retarded as a result of mercury exposure. In conclusion
he said there’s nore riding on this gas pipeline than just the
tremendous econom c benefits; there’s a lot riding on getting
the air cleaned up in the Fairbanks area. He urged the comm ttee
to include |anguage that allows the conm ssioners to consider
the health, safety, and welfare of Al askans when they evaluate
the different applications.

5:57:58 PM
SENATOR THERRI AULT asked himto restate the suggested | anguage.

MR. PIERCE restated the following: On page 11, line 25 follow ng
“state.” replace the period with a conma and insert “and factors
found by the commi ssioners to inprove the health, safety, and
wel fare of Al askans.”

CHAI R FRENCH sai d he too nade note of the | anguage.
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JOEY MERRI CK, Busi ness Manager, Al aska Laborers Local 341, Eagle
River, said this wunion, representing over 2,100 nmenbers in
Sout hcentral, supports the gasline project because it’s vital to
Al aska's future. There are many aspects to AQdA but the
| aborers union and its nenbers believe that the nobst inportant
issue is a project Ilabor agreenent to ensure that Al askan
workers are dispatched through Alaskan hiring halls. Also,

Al askan apprentices will be able to learn their craft and keep
their noney in the state to help maintain the econony. A project
| abor agreenent will make sure that Al aska Native hire will take
place, which will help with the unenployment rate in rural

villages. Make sure the project |abor agreenent stays in the
AG A so that Al askan workers can help develop the gas, he
enphasi zed.

6: 00: 32 PM

PAT FALON, Marketing Representative, Al aska Laborers Local 341

said the gas pipeline is desperately needed, but Al askans should
not have to surrender to anything that does not include a
project |abor agreenment. This agreenent wll retain young
apprentices in the state by offering them good healthcare and a
retirement plan. The project is all about Alaska so it nakes
conplete sense to include a project |abor agreement to ensure
preferred Alaska hire It is Alaska' s gas and Al askans should be
the primary labor force. Consider how inportant this is to
Al aska’s econony and nmake sure the AG A includes a project |abor
agreenent, he stated.

6: 01: 48 PM

TAMME WLSON, wife of a mllwight and nother of a Local 302
apprentice, Fairbanks, said those outside the state do not trust
Al askans so |et them know that Alaskans believe in giving
Al askans priority through project |abor agreenments. Qur well-
trained and intelligent workers are invested in our conmunities
and deserve to be at the front of the line. Please put a project
| abor agreenment in the A A she said

6: 02: 49 PM

M CHAEL FRI BORG, Business Agent, Local |UCE 302, said he agrees
with M. Merrick. The union work has been good to him and his
famly and he’d like it to go on for |ocal people and people in
the rural villages. The project |abor agreenent is the only way
to ensure local hire, he said. He has worked with Bechtel under
a project |abor agreenment for five years and the training has
been very powerful. W can make this project many tines as
powerful as that, he stated.
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6: 04: 30 PM

JON BROWN, Local 1UCE 302, Fairbanks, said Al aska's natural gas
has the potential to secure Alaska's future. W have one chance
to get it right, he said. The state wasn't ready for TAPS, but
there’s lead-time now so a better job can be done in training
the workforce. He listened to Don Bullock who said that whatever
Al aska wants in the pipeline should be put into the bill and he
agrees. W need a low tariff to ensure the state gets fair
conpensation for its resource and so that independent conpanies
can afford to ship their gas in the pipeline, he said. One way
to get a low tariff is to include a project |abor agreenent to
ensure a predictable cost and supply of Ilabor. Also we can
ensure | abor stability with no strike or |ockout provisions. The
wor kforce wll be conpetent and trained in standardi zed prograns
that have class-tinme and on-the-job training. The cost of |abor
will be known because wages and benefits wll be agreed to
before work starts. The use of instate hiring halls wll give
Al askans the best opportunity to get jobs that are associated
with the gas pipeline. He urged the commttee to include a
project |abor agreenent in the bill.

6: 06: 58 PM

BARBARA HUFF TUCKNESS, Director of Legislative and Governnenta

Affairs, Teansters Local 959, said this union represents about
5,000 active and retired menbers throughout the state. Many
menbers worked during construction of the oil pipeline and a
nunber still work on the North Slope or in indirect |obs.
However, that’s nowhere close to the 25,000 nenbers who worked
on TAPS at the peak of construction. For over 30 years there’s
been tal k about construction of a gas pipeline here and sone who
worked on the oil pipeline thought they would nove directly on
to the gas related jobs. Today all have given up on that idea,
she said. The Mirkowski Adm nistration negotiated a deal wth
the oil producers and that effort failed mserably. Now the
Palin Adm nistration has introduced SB 104 or AG A, and Local
959 believes that this my be the needed framework for
constructing a gas pipeline in A aska. Some say AG A is a huge
risk, sonme say it favors the pipeline builders rather than the
gas owners, and sone say the state should not tell bidders what
to bid. But those who represent workers believe AGA my well be
the vehicle needed to nove the gas pipeline project toward
reality. Qur nmenbers view AG A as a tool for the governor to use
just as our nenbers need their tools to performtheir jobs every
day, she stated. The governor has presented an aggressive
schedule that contains quantifiable results. The previous
commttee and the governor should be applauded for including a
commtnment to negotiate a project |abor agreenent, she stated

SENATE JUD COW TTEE - 30- April 12, 2007



No company woul d say this agreenent isn't justified on a project
of this nmagnitude. Wth a project |abor agreenment in place it
W ll be possible to define training needs, legally require |oca
hire through local halls, and to define wages, benefits, and
working hours. The conmttee should renmenber that the gas
pipeline is vital to the future econom c wellbeing of the state.
There’s a w ndow of opportunity to nove forward this |egislative
session; give the governor the tools to perform her job and
support passage of SB 104, she stated.

6:11:11 PM

JIM LAITI, Manager, Plunbers and Steanfitters Local 375,
Fai r banks, thanked the legislature and the Palin Adm nistration
for their efforts in pronoting a project. R ght now the signs
are encouraging he said. In late 1969 he was an apprentice and
was fortunate to be in the mddle of the construction boom in
the 1970s. The best way to prepare Al askans for this project is
to utilize the prograns, facilities, and instructors that are
currently in place. H's apprenticeship program which is
representative of many others, requires nearly 2,000 hours of
shop and classroom training and 8,000 hours of on-the-job
mentoring under the supervision of qualified craftsnmen. He
enphasi zed that training will not create an effective workforce
wi t hout on-the-job experience as well. The proven track record
of joint apprenticeship training commttees (JATC) in training
and placing Alaskans into construction jobs is wthout
conparison, he said. According to 2004 statistics, |[|abor
managenent JATCs in Al aska accounted for 84 percent of the
active registered apprentices. The apprentices benefit from the
culture developed in Alaska's oil industry in recent years in
terms of having a safe work place, a productive workforce, and
producing a quality product that considers the environnent.
We've conme a long way since TAPS so let’'s nmake the nobst of our
experience. Mintain |anguage for a project |abor agreenent and
ensure use of the proven apprentice prograns, he stated.

6:14:27 PM

TIM SHARP, Busi ness Manager, Alaska District Council of
Laborers, said the 5,000 nenbers strongly support project |abor
agreenents. Since his last testinony project |abor agreenent
| anguage has been added to AG A and doing so takes care of a
good part of the remaining concerns the union had. Al they ask
now is to tighten it up to take out any anbiguity. He wants to

hammer hone the tenets that will make or break a successful
project and make sure the results of developing Al aska s
resources will naximze benefits to Al askans. Wth the certainty
of training and a project |abor agreenent there wll be a
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definable goal to train towards. W |ook forward to turning on
the training schools full bore, he said. W can do that because
we know we have a deal comng online. If we'd had definable
goal s and needed verbage to maxim ze Al askan hire and training
back in the 1970s, we would still be talking about what a
successf ul project that was. Union and nonunion Al askan
contractors could bid and nultinational corporations and
contractors—dnion and nonunion—participated. Everybody got a
chance to bid and Al askans got a chance to work, but we weren’t
ready. This tinme we can be ready and we can nmeke sure that the
overall project assures benefits and dollars for Al askans.

6:17: 37 PM
TRAVIS TOLMAN, Apprentice for Laborers Local 341, said he
supports the pipeline, which wll help him provide for his

famly. The nore he has |earned the nore he has becane convi nced
that AG A nmust include a project |abor agreenment because it wll
ensure Alaskan hire on the single nobst inportant project the
state has ever seen. It wll keep the econony strong and young
apprentices in the state with the security of decent wages and
benefits during a tinme when benefits are hard to cone by.

6:19: 03 PM
DENNI S KNEBEL, Busi ness Devel opment Coordinator, with | BEW Loca
1547, said he is also a journeyman electrician. He Ilisted

projects he worked on that had project |abor agreenments and said
all were good projects that nmaxim zed |ocal hire with good wages
and good benefits.

6: 20: 02 PM

VINCE BELTRAM, President, Alaska AFL-CIO thanked Governor
Palin for sticking to her guns and seeing AG A through because
this approach serves all Alaskans. If it fails it won't be due
to a lack of effort by those seeking to ensure that Al askans get

the best possible deal for their resource. Including project
| abor agreenent language is the only [egal means that
preferential Alaska hire can be achieved and it assures a
relationship wth uni on apprenticeship progr ans. Uni ons

represent a large mgjority of workers who do the heavy and
hi ghway construction, which are the skills needed for this
project. He cautioned |legislators to be |leery of those who have
made clainms to the contrary because he has not seen any nonuni on
apprenticeship prograns that are doing training in the heavy
construction arena. Not having a collective bargaining agreenent
with unions through a bona fide project |abor agreenent invites
risk that AG A seeks to avoid. Project |abor agreenents that
have been negotiated with Al aska building trades councils have
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successfully built the largest and nobst conplex projects in the
history of the state. Large nultinational and sonetines nonuni on
construction contractors have successfully bid on and worked
under the ternms of project |abor agreenents throughout the
state. The critics of project |abor agreenents don’t represent
enpl oyees or pipeline building contractors, he stated.

6:22: 30 PM
SENATOR W ELECHOWSKI asked what percentage of the federally
regi stered apprentices in Al aska belong to union prograns.

VR. BELTRAM said about 2,000 apprentices are federally
regi stered under the Bureau of Apprenticeship and Training and
85 percent are enrolled in union apprenticeship prograns that
include 1,000 hours of <classroom instruction as well as
supervi sed on-the-job training.

SENATOR W ELECHOWSKI asked what percentage of the heavy and
hi ghway constructi on workers are union nenbers in Al aska.

MR. BELTRAM said it’s about the sane. Roughly 85 percent have
the experience to do the type work that wll be needed to
construct a gas pipeline.

SENATOR W ELECHOWSKI asked what percentage of the enployees
hired through the project Ilabor agreenent for the mssile
defense site were Al aska hire.

MR. BELTRAM said he understands that there was approximtely 90
percent Al aska hire. That included 12 percent Native Al askan
hire, 5 percent veteran hire and 5 percent fenmale hire.

SENATOR W ELECHOWSKI asked if Bechtel and Fluor are typically
uni on shops.

MR. BELTRAM said not usually, but they don’t mnd working under
proj ect |abor agreenents.

SENATOR W ELECHOWSKI asked if he’'d gotten any feedback from
Fluor and Bechtel regarding the experience they had using the
proj ect |abor agreenent.

MR. BELTRAM advised that he was a prime negotiator on the
mssile defense project |abor agreenent when he was the
president of the building trades for Anchorage. Both conpanies
sent letters expressing pleasure with the professionalism of the
craftsnmen they were associated with on the job. Things were
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ahead of schedule and under budget and safety was top notch.
They attributed it to the relationship with the unions. There
really weren't any substantive issues at all and over 1,000
peopl e worked on the project.

6: 25: 29 PM
SENATOR W ELECHOWNSKI asked if his experience is that project
| abor agreenents have been successful in Al aska.

MR. BELTRAM said he isn't aware of even one that hasn’'t been
successful. Seven or eight such projects have been done in
Juneau and CBJ has made using project |abor agreenments a policy.
Ri ght now the new high school and the hospital expansion are
bei ng done under project |abor agreenents.

6:26: 41 PM

DAVI D GOTTSTEI N, Co-Chair of Backbone, Anchorage, said AG A may
not be in perfect shape but it is a good platformto work from
It provides for a conpetitive and fair process for bidders and
the nore vibrant the bidding pool the nore the w nning bidder
will be able to offer. Some say that the producers are arguing
that it is exclusive and that a conpetitive process results in
one winner. In the first case, nobst conpetitive processes
pressure participants to submt their best offer thereby
achieving better results. Second, the inducement will reduce the
risk of the project and attract nore bidders that wll offer
nore in economic terns. Third, contrary to what the producers
say, they are not the only conpanies that are qualified to build
the pipeline. In other places gas lines are built and owned by
i ndependent pipeline conpanies and not producers. For exanple,
Warren Buffet and M dAmerican are one of several investors that
are ready to offer billions of dollars in equity to start the
project. Fourth, once the project is chosen, the producers are
required wunder their leases to commt their gas or risk
forfeiture. Exxon wants everyone to believe that only they can
deci de when to market our gas, but they are legally required to
sell our gas when the narket is ready to purchase it. It’s a
gane of chicken and the producers hope we take the bait and veer
from the path of maxi num opportunity for the state. Don't be
afraid to offer Pt Thomson gas because there’s a high chance
that the suprenme court will affirm the adm nistrative decision
canceling the |eases. Holding back offering the gas to a market
allows the producers to wn, but sound business judgnment
dictates taking the probable course and mtigating the snal
chance of failure. In the worst case, sufficient gas wll be
made available for a smaller project that is economc, which
we're told mght be only 1 bcf/day. Mre than likely the
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producers will fall in line so as to not be left behind. Hol ding
back would further risk their |eases and generate the wath of
Congress and the American people. |If the court strikes down the
| ease cancellations then the break-up fee could be paid to the
W nning bidder as a consolation. But the benefits of proceeding
and the |ikelihood of success far out weigh the I|ikelihood of
failure and the associated costs. "Let's not be chicken.”
Getting our gas to market to benefit all Alaskans is what AG A
is all about.

CHAI R FRENCH t hanked the public for taking time to testify and
announced he would hold SB 104 in committee.

There being no further business to come before the commttee
Chair French adjourned the neeting at 6:31:05 PM
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