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CHAIR HOLLIS FRENCH called the Senate Judiciary Standing
Commttee neeting to order at 1:36:00 PM Present at the call to
order were Senator Therriault, Senator Huggins, Senator MCQCuire,
and Chair French.

SB 13- BAN CONSULTI NG CONTRACTS W TH LEG SLATORS

1:36: 25 PM

CHAIR FRENCH announced the consideration of SB 13. He
highlighted the two opinions from |legal services addressing
aspects of SB 13 that were raised during the previous hearing.
The first order of business, he said, is to adopt Version \K
commttee substitute (CS) as the working docunent.

SENATOR HUGGE NS notioned to adopt CSSB 13(JUD), |abeled 25-
LS0106\ K, as the working docunent.

CHAI R FRENCH announced that w thout objection, Version \K CS is
before the commttee. He recapped that the first question
centers on |anguage in Section 1 and whether it would prohibit a
| egi sl ator from comrunicating with constituents by newsletter or
other nmeans if the comunication is paid for by private funds or
from a poet account. Basically, the opinion says no, but an
important footnote highlights that there are separate |egal
restrictions on the nmanagenent and use of poet funds that may
affect the publication of newsletters. Thus, the real issue is
the use of of fice account or public funds for those
conmuni cat i ons.

The second question relates to the definition of “legislative
action” and “admnistrative action.” The issue is whether the
prohibition on performng legislative action or admnistrative
action includes researching a bill. The exanple asked whether a
| egislator/lawer who researches a bill woul d be doing
| egi slative action and therefore subject to an ethics violation
claim “The gist of the opinion is essentially no; that it
woul dn’t be an Ethics Act violation,” he stated.

1:40: 01 PM
SENATOR McGUI RE referenced the question and asked if the 30-day
prohibition refers to a general election or a primary el ection.

CHAIR FRENCH replied he would take it to be either 30 days
before a primary el ection or 30 days before a general election.

SENATOR McGUI RE asked if “a state election” is clear enough.
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CHAIR FRENCH said in his opinion it is clear, but he would defer
to the commttee.

SENATOR McGUI RE asked if he is saying that it is 30 days before
the primary followed by a gap and then 30 days before the
general election.

CHAIR FRENCH replied this | aw reads that way.

1:41:46 PM

CHAI R FRENCH summarized an email he received from former Al aska
State Senator Drue Pearce expressing concern that the phrase
“and for one year thereafter” on page 7, line 13, would have
prohi bited her from |leaving state enploynent and going to work
for the federal government. That is not what we are intending,
he enphasi zed.

CHAIR FRENCH notioned to delete “and for one year thereafter”
frompage 7, line 13.

SENATOR THERRI AULT recapped that forner Senator Pearce 1is
serving as the federal pipeline coordinator for which there is
trenmendous benefit to the State of Alaska. She wants to nake
sure that changing jobs as she did would not be preenpted in the
future

CHAIR FRENCH said the global notion and the real idea behind

Section 6, which is the heart of the bill, is to keep
| egislators from wearing two hats while in the |egislature.
Taki ng that phrase out doesn't weaken the bill, he stated.

1:44: 17 PM

SENATOR HUGGE NS said al though he doesn’t disagree, he questions
the potential abuses. [Exanple was not audible.]

CHAIR FRENCH recapped the prohibitions against | obbyi ng
i medi ately after leaving the |legislature and voting to increase
a particular salary in anticipation of noving into that
posi tion.

SENATOR THERRI AULT offered the view that the state has benefited
from former Senator Pearce’s change in enploynent and it would
not be wise to strike the bill so tightly that the sane thing
coul d not occur in the future.

1:46: 18 PM
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CHAIR FRENCH, finding no further discussion or objection,
announced that Anendnment 1 is adopt ed.

CHAI R FRENCH rem nded nmenbers that Section 6 is the idea behind
the original version of the bill. The rest of the provisions
stem from suggestions nmade by the Select Commttee on
Legislative Ethics. He noted that Joyce Anderson and Brooke
M| es are avail able to answer questions.

1:47:18 PM

SENATOR MGU RE suggested that it would be helpful i f
| egislators could reference a matrix showi ng the kinds of work
that can be done while in office and the kinds of work that can
be done one year after |eaving office.

SENATOR THERRI AULT referenced Section 6 and asked hypothetically
if the Republican Party could pay him to be a canpaign
coordinator in an upcomng election or would he be preenpted
fromtaking the job for pay because it is political action.

CHAIR FRENCH said his glancing read of the statute is that it
woul d be problematic for a legislator to accept paid politica
wor k outside the capitol.

SENATOR THERRI AULT agreed that “W shouldn’'t have the second
master for the same work that we're elected to do.” But clearly,
he argued, the state is not paying nme and the people did not
el ect me to coordi nate canpai gns.

CHAI R FRENCH asked if there were other questions or coments on
Senator Therriault’s observati on.

SENATOR HUGGE NS suggested the commttee ask for an opinion

SENATOR THERRI AULT questioned why “political action” is included
because the state doesn’t pay legislators for political action.

SENATOR THERRI AULT stated for the record that the party has
never paid himto performthat function.

CHAI R FRENCH announced a brief at ease to look up the definition
of “political.”

1:52: 48 PM
CHAI R FRENCH read the foll ow ng:

AS 24.60. 990
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(13) "political action" means conduct in which
public officials, including legislators or |egislative
enpl oyees, use their official position or political
contacts to exercise influence on state and |ocal
governnent enployees or entities; it includes but is
not limted to endorsing and pledging support or
actively supporting a legislative matter, a noni nee,
or a candidate for public office;

CHAIR FRENCH said getting paid to support a candidate, getting
paid as a political consultant, and getting paid to run a
canpaign would be prohibited under this provision. “At sone
| evel your concern suggests a limtation on a person’s right to
earn a living outside the building.” He stated his preference to
| eave that in, but he would submt to the will of the conmttee.

SENATOR McGUI RE stated agreenent with the chair, but she wanted
to make sure that “conpensation” in that section neans for
noney.

1: 55: 12 PM at ease

1:55: 48 PM
DAVI D JONES, Assistant Attorney Ceneral, Departnent of Law, read
the follow ng definition:

AS 24.60.990(a)

(4) "conpensati on” means remuner ati on for
personal services rendered, including salary, fees,
conmi ssions, bonuses, and simlar paynents, but does
not include reinbursenent for actual expenses incurred
by a person;

CHAIR FRENCH found no other areas of concern and asked for the
will of the commttee.

1:56: 48 PM

SENATOR McGQU RE notioned to report CSSB 13, Version \K, as
anended today, from commttee wth individual recomendations
and attached fiscal note(s).

CHAI R FRENCH, finding no objection, announced that CSSB 13(JUD)
noves fromcomm ttee.

1: 57: 32 PM at ease

SB 64- DI SCLOSURES & ETHI CS
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1:59: 02 PM
CHAI R FRENCH announced the consideration of SB 64 and asked for
a notion to adopt Version \E comm ttee substitute.

SENATOR HUGE NS notioned to adopt CSSB 64, |abeled 25-GS1059\E,
as the working docunent.

CHAI R FRENCH provi ded an overview of the bill as foll ows:

Section 1 requires electronic filing for canpaigns - for
governor now, for initiatives now, and for |egislators beginning
in May 2009.

Section 2 requires electronic filing for legislative financial
di scl osures beginning in July 2008.

Section 3 brings the disclosure |evel for public enployees down
to the same $1,000 |level as for legislators.

Section 4 requires electronic filing for executive branch
financi al disclosures beginning in July 2007.

Section 5 adds five boards of directors to the [list of
i ndi vi duals who nust file disclosures.

Section 6 deals with the presunption with respect to gifts given
by a | obbyist to an executive branch enpl oyee.

2: 00: 58 PM
CHAI R FRENCH noted that M. Jones and Ms. Mles are available to
answer questions.

CHAIR FRENCH asked M. Jones to explain what Section 6(a) does
and the distinctions it draws.

DAVID JONES, Assistant Attorney GCeneral, Departnment of Law,
expl ai ned that subsection (a) “would establish a presunption
that any gift from a l|lobbyist is intended to influence the
official duties, actions, or judgnent of the executive branch
official receiving the gift or that official’s inmediate famly
menber.” There is an exception if the person receiving the gift
is an imediate famly menber of the |obbyist. That exception
was established to avoid prohibiting a |obbyist from giving a
gift to a famly nenber who happens to also be a nenber of the
executive branch.
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Currently the rule is that a gift to an executive branch nenber
is prohibited if it would be reasonable to infer that the gift
is intended to influence performance of official duties,
actions, or judgnent. Because it is not a clear bright-1line
test, the current statute also requires that executive branch
menbers report any gift that exceeds $150 in value if the gift
was given as a result of the executive branch nenber’s officia
position or if that executive branch menber has the authority to
take official action affecting the gift giver.

The governor’s proposal for |obbyists is to establish a
presunption that any gift given to an executive branch nenber is
intended to influence that executive branch nenber. Because it
is a presunption it allows designated ethics supervisors to
grant exceptions where circunstances indicate that a reasonable
person could not infer that the gift is intended to influence
of ficial judgnent.

SENATOR THERRI AULT asked which kind of |obbyist is swept in
under the definition in AS 24.45.041. He suggested that the
public is probably nore concerned about fulltinme contract
| obbyi sts.

MR. JONES replied this would apply to both fulltinme professional
| obbyi sts and the representational |obbyists because they are
required to register with the Alaska Public Ofices Conm ssion
(APQOC). Although volunteer |obbyists nmay register, it is not a
requirenent so this would not apply. Under the current wording
the provision applies only to |obbyists who are required to
regi ster.

SENATOR THERRI AULT asked about the difference between a
vol unt eer | obbyist and a representational | obbyist.

MR JONES said he believes that the distinction is that
volunteers represent entities as |obbyists only in public
neeti ngs. Representational |obbyists can neet one-on-one wth
| egi sl ators outside the real mof public neetings.

2:07:58 PM
CHAIR FRENCH asked Ms. Mles if she agrees with the previous
interpretation.

BROOKE M LES, Executive Director, Alaska Public Ofices
Comm ssion (APCC) explained that contract |obbyists are paid
professionals who are required to register before engaging in
| obbying activities. Another type of professional | obbyist
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i ncludes individuals for whom |obbying is only a part of what
they do for an enployer. They are only required to register if
they spend nore than 10 hours in any 30 day period |obbying. A
representational |obbyist is an individual who does not receive
salary and does not receive a fee, but whose expenses are paid
for in whole or in part by the entity that she/he is
representing as a |obbyist. Those individuals are required to
regi ster, but they are not required to submt |obbyist reports.
Finally, the volunteer |obbyist is an individual who represents
himor herself to the legislature and is not paid by anyone el se
and is not subject to the reporting and other | obbying
restrictions regarding political activities.

CHAI R FRENCH recapped t hat contract | obbyi sts and
representational |obbyists both are required to register under
AS 24.45.041. Volunteer |obbyists are not required to register
under that statute.

CHAIR FRENCH nentioned the de mnims rule and the idea that
sone gifts or gratuities are so small that they are unworthy of
consi deration. Exanples include borrow ng soneone’s cell phone
when the plane lands in Sitka rather than Juneau, sharing a cab
ride to downtown Juneau when the plane arrives at mdnight,
gi ving sonmeone a mmgazine after reading it, or buying soneone a
cup of coffee. He questioned whether there shouldn’t be a |eve

bel ow which it isn’t worth worryi ng about.

MR. JONES replied he believes there are instances in which it
woul d not be reasonable to assunme that the gift is intended to
influence. That is the advantage of a presunption rather than a
bright-line rule, he said. The difficulty is that the executive
branch nmenber would need to report the small gratuity and get a
ruling fromthe designated ethics supervisor

“On the other hand if we create a bright line de minims test -
say $5, $10 — how is the public going to feel when every tinme a
| obbyi st wants to talk to ne a | obbyist pulls ne aside and takes
me out to Starbucks and buys ne a $5 or $10 cup of coffee?” He
guesti oned whether that would enhance the public’'s confidence in
the executive branch and said that is the reason for using the
presunption. Although it could be a difficulty for anyone who
comonly receives small gratuities from |obbyists, it's nore
important to enhance the public's faith in the integrity of
public officials.

CHAIR FRENCH asked if anyone would be the wiser if a report
isn’t made - either under the current |aw or as proposed here.
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MR. JONES agreed no one woul d know.

CHAIR FRENCH said he is trying to be alert to possible
harassnment of executive branch enployees because of what he
perceives to be de mnims exchanges of social interaction
rather than attenpts to curry favor. He conceded that there is
merit in erring on the side of caution.

2:14:53 PM

MR. JONES provided a personal exanple of sharing a cab with a
| obbyist to denobnstrate that he always exercises caution and
pays his own way.

SENATOR McGUI RE used a hypothetical exanple of a baby shower for
the wife of a deputy conm ssioner who receives a gift from the
wi fe of a |obbyist. She asked how that woul d worKk.

MR JONES clarified that the provision addresses gifts from
soneone who is required to register as a |lobbyist; it does not
apply to gifts from an immediate famly nmenber of a | obbyist.
The reference to an imediate famly nmenber is “to an imed ate
famly nmenber of the person receiving the gift.” The other
reference to immediate famly nmenbers is the exception when the
| obbyist is an imediate famly nmenber of the person receiving
the gift.

MR. JONES posed a hypothetical exanple in which the | obbyist
gives the baby shower gift. In nobst circunstances it would be
unreasonable to infer that the intent of the gift is to
influence official action, he stated. “So the person receiving
the gift reports it or if the person receiving it is an
imediate famly nenber of the executive branch nenber, that
menber reports it and gets an approval from the designated
supervisor and it’s covered.”

2:18:51 PM

CHAI R FRENCH recapped that the proposed rules would require an
executive branch nmenber to report, refuse, or seek an opinion
before receiving a gift froma | obbyi st.

MR. JONES agr eed.
CHAI R FRENCH questi oned why the president of Conpany X could buy
a cup of coffee for an executive branch nenber wthout the

public comng to the same conclusion that it is intended to
i nfluence action. Wiy pick on | obbyists, he asked.
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MR. JONES replied it’s recognition of reality. Lobbyists are in
the business of influencing admnistrative or |egislative
action. Unless circunstances indicate otherw se, the presunption
is that they are doing what they are doing as part of their job.

CHAI R FRENCH suggested that the public would cone to the sane
conclusion about the president of Conpany X when he/she is
handi ng out cups of coffee at the airport.

MR. JONES said in circunstances where it's clear that the intent
is to influence official action, the executive branch official
shoul d sinply decline the gift regardl ess of val ue.

2:21: 47 PM

CHAIR FRENCH highlighted the opinions issued regarding the
previous admnistration’s use of the jet and asked M. Jones if
the problem stens fromthe |aw not being witten tightly enough
or from the fornmer governor’'s interpretation of how the
executive branch can use state equi pnent.

MR. JONES expressed the view that the |law doesn’'t need to be
tightened. Wth regard to the second question he said “l don't
want to prejudge a case that may or may not conme to us in the
attorney general’s office.”

CHAI R FRENCH asked him not to m sunderstand the question; he was
not | eadi ng hi m in t hat di rection. Ref er enci ng AS
39.52.120(a)(6) he asked where the 50 percent rule conmes in.
That is the statute that prohibits the use of state equipnent
for partisan political purposes.

MR. JONES said there isn't a 50 percent rule; he suspects the
reference is to the primary purpose rule that he applied in his
2006 opi ni on.

CHAI R FRENCH asked himto explain how the two intersect.

MR. JONES said he doesn’'t think a percentage-based standard
works in terns of determining the purpose of a trip. For
exanple, as a lawer he mght go to Fairbanks for the primry
purpose of attending a ten mnute hearing. Wile he's in
Fai rbanks he mght also go to the university or the nuseum so
there is a personal benefit, but the primary purpose of the trip
is the ten mnute court hearing. He acknow edged that witing
the analysis in the 2006 opinion was difficult. It reads in
part:
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| t is inportant to apply careful j udgment in
determ ni ng t he primry pur pose of a trinp.
I ndi scrimnant use of state aircraft for trips
conbining official duties and partisan politica
activities will risk both violating the Ethics Act,
and inviting public criticism

He suggested that in sonme ways the main point of the opinion may
have been |ost. The question was whether it is okay to use state
aircraft for partisan political purposes. The answer is no, but
an official could engage in partisan political activities as a
subsidiary activity if the trip truly is for state business.

2:27: 32 PM

CHAI R FRENCH suggested that the conmttee would need to give
that careful consideration because he isn't sure the public
woul d nake a neani ngful distinction.

CHAI R FRENCH hi ghlighted how difficult it is for legislators to
keep their personal and political lives out of the capitol
building and so he questions whether the sanme de mnims
standard shoul dn’t apply here for the governor.

MR. JONES responded there is a de mnims rule in the Ethics Act
for executive branch nenbers other than the governor and
| i eutenant governor. In part, AS 39.52.120(d) reads as foll ows:

(d) ... A public officer other than the governor
and |ieutenant governor who, during the work days,
engages in political canpaign activities other than
m nor, i nconsequenti al , and unavoi dable canpai gn
activities shall take approved |eave for the period of

canpai gni ng.

This does not apply to the governor or the |ieutenant governor
because they aren’'t wunder the sanme |eave system as other
executive branch officials. Everything they do is presuned to be
related to their official duties.

2:31: 05 PM

SENATOR THERRI AULT recapped that other executive branch nenbers
have the ability to make a clear distinction between official
and other activity. But the governor is in the sane situation as
| egi slators. There is no |eave-bank to draw fromto take a half
day off.
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MR. JONES pointed out that even though he has the ability to
take personal leave to participate in partisan political
politics on that hypothetical Fairbanks trip, the primry
purpose of his trip did not change. He was there on state duty
to attend the court hearing.

CHAI R FRENCH conceded there may not be a way to establish a rule
that separates the different hats a governor wears. But he
questions how the people would recapture that |ost value when a
state resource is used to do politicking when it was done at
state treasury expense.

MR, JONES explained that in those circunstances APOC has
i ndicated that the canpaign should pay for the portion that is
attributable to the political activity at a comercially
reasonable rate within a commercially reasonable tine.

CHAI R FRENCH asked him to speak to the value question because
the comercially reasonable rate for even a first-class
commercial ticket doesn't begin to conpare in value to a ride in
the state jet or a private corporate jet.

MR. JONES said there the two ways of analyzing costs. One way is
the cost to the state and the other is the benefit to the
recipient. Under the first method it nakes sense to |ook at the
actual cost of supplying the jet. The other nethod — the benefit
to the recipient - Ilooks at the alternatives and asks what
benefit the canpaign avoided incurring because the governor was
flying on state aircraft.

CHAI R FRENCH asked which definition is currently used.

MR. JONES replied the current nethod is based on the benefit to
the recipient and so it’s based on what the alternative would
have cost.

2:36:14 PM

MR. JONES referenced the opinion he wote and the considerations
that went into the conclusion and rem nded the committee that
the rules in the Ethics Act apply fromthe top to the bottom He
enphasi zed the inportance of applying rules that wll apply
across the board because a decision to be harsh wth the
governor has inplications on others.

CHAIR FRENCH asked i f the docunent t hat IS st anped
“confidential” has had confidentiality waived.
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MR JONES clarified that the forner admnistration waived
confidentiality right away on his 2006 opinion. In that opinion
he referred to a 2004 opinion on the use of the state’s aircraft
and j ust | ast week t he Pal i n Adm ni stration wai ved
confidentiality for that.

2:38: 06 PM

SENATOR THERRI AULT asked about the chair’s comrent about whet her
it is appropriate to fly on a corporate jet and asked if he was
referring to trips such as the recent tour of the Southeast
Al aska Intertie Project.

CHAIR FRENCH said no. He was thinking about an apple to apple
conparison of candidates who are made a gift of travel or
invited to travel on corporate jets going from campaign spot to
canpaign spot. Conpare that wth a governor using a state
aircraft to go from canpaign spot to canpaign spot. “lI don’t
think either one’s acceptable. They should both be reported the
same and the nonetary value of each should be reported - or paid
back if it’s a state aircraft — so that it's fair.”

SENATOR THERRI AULT responded if he were to do that as an el ected
official it would have to be for a legislative purpose and it
woul d have to be disclosed. He asked if he is referring to a new
candi dat e.

SENATOR FRENCH said he's referring to canpaigning. A person
could be running for reelection and going out to tour the Pebble
M ne, for exanple. That is a legislative purpose and it’'s fair
However if sonmeone is flying you in a personal jet fromone city
to another for canpaign purposes then that full value should be
report ed.

SENATOR THERRI AULT said as an elected official he is prohibited
from taking that benefit. It is a gift with no legislative
purpose and if he is in an election cycle that would be a
di sal | oned corporate contribution.

CHAIR FRENCH agreed and said he is sinply bringing up exanples
of things that sonetines occur.

SENATOR MG@URE said she didn't know if the current
adm nistration intends to continue the policy of benefit to the
recipient, but there are other ways of evaluating corporate jet
travel
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VR. JONES responded he did not know if the current
adm nistration would continue on that basis, which has been the
practice for many years.

MR. JONES said that another way of dealing with cost allocation
when the governor goes soneplace to conduct state business and
al so has a canpaign activity to conduct would be to require two
trips - one on state aircraft and one on commercial. That, to
sonme extent, would limt the governor’s availability to perform
other state duties so there would be sone cost to the state.

MR. JONES said the point is to bring people back to a |evel
playing field so that there isn't a benefit to the person from
using state resources for partisan political activities.
Al though that is particularly true with respect to the governor,
the governor’s interests do diverge sonmewhat from the rest of
the executive branch. Sonetinmes there may be security reasons or
requirenents for the governor to take state aircraft or to use
state vehicles that would not apply to other executive branch
of ficials.

2:44: 18 PM

SENATOR McGUI RE nentioned the recent nmeno from the governor and
expressed the view that the chair responded appropriately.
Quality is inmportant when crafting these policies, she said, and
the process can’t be rushed. Also, she believes that the
governor will do a good job of thinking through how she wants to
craft new policies in the future that may not be represented in
this bill today.

SENATOR McGQU RE said on the issue of state jet travel she
believes that the practicality issue is conpelling for using a
per cent age appr oach.

2:46: 47 PM
SENATOR HUGA NS asked if the National Guard Helicopter that is
operating under Title 10 shoul d be consi der ed.

MR. JONES said he would need additional tine to think that over,
but presumably the governor would only use a National Guard
hel i copter for state business.

SENATOR HUGGE NS added that when the helicopter is operating
under Title 10 it is federal and otherwise it is state property.

SENATOR THERRI AULT asked M. Jones to coment on his anendnent
from |l ast week and whether it mght be added to SB 64. The idea
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is that a person who is convicted of a felony ethics breach
woul d | ose his/her governnental contributions to their pension
fromthe date of the bad act.

2:49: 06 PM

MR. JONES said he hadn't discussed that with the legislative
director. He conceded that would be difficult to argue with the
principle, but there could be difficulties associated with the
det ai | s.

CHAI R FRENCH asked if he had an amendnent to offer today.

SENATOR THERRI AULT replied the | anguage he has is not drafted to
the conmttee substitute for SB 64.

CHAI R FRENCH announced that he would carry SB 64 over to the
next hearing. That would give nenbers tinme to review the new
packet and bring forward ot her provisions.

There being no further business to cone before the conmttee
Chair French adjourned the neeting at 2:50:25 PM
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