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CHAIR HOLLIS FRENCH <called the Senate Judiciary Standing
Commttee neeting to order at 1:35:21 PM Present at the call to
order were Senator Huggins, Senator Therriault, Senator MGCuire,
and Chair French. Senat or W el echowski arrived shortly
t hereafter. Representative Li ndsey Hol mes was al so in
at t endance.

Confirmation Hearing - Talis Col berg, Attorney Ceneral
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CHAI R FRENCH announced the business before the conmittee is the
confirmation hearing for Talis Colberg as Attorney GCeneral of
the State of Alaska. He stated that of the confirmations that
the legislature considers, he judges this to be anong the nost
inportant. Forty-four states elect their attorney general
Al aska has a better system and the confirmation process is a
vi t al part. It’s necessary that | egislators uphold the
gat ekeeper function in order for the system to work. Therefore
confirmation designates cone before the people’s representatives
so that they <can nmke a reasoned judgnent about their
gual i fications.

CHAIR FRENCH advised Attorney GCeneral Designee Col berg that he
had been contacted by emil, telephone, and in person by
i ndi viduals who know him personally and professionally. A |arge
majority of the comments have been positive. It appears that he
is well respected and liked in his conmunity. The dom nant
qual ity that conmes through is his thoughtful ness.

CHAI R FRENCH noted that the list of questions that he sent |ast
Friday has been distributed to the other commttee nenbers who
probably have questions of their own. He said he hopes to get
through his list in about 30 mnutes to give other nenbers
sufficient tinme to pursue their own areas of interest.

1:37:22 PM

TALI S COLBERG, Attorney Ceneral Designee, introduced hinself and

provi ded the comnmttee with sonme personal information, including
where he was born, where he grew up, the various cities and
towns that he's lived in, where he went to school, his
acconplishnents while a child and a young adult. He explained
that he had attended Pacific Lutheran University in Tacona
Washi ngton, graduating in three years with a degree in Oiental
history. He attended Pepperdine University School of Law in
Malibu, California. He was not on law review and had no
particular distinction in terns of honors, but he was in noot
court to the extent that it was required in his classes and he
did provide legal aid to poor people doing taxes.

1:39:28 PM

ATTORNEY GENERAL COLBERG said that after |aw school he worked
for Kopperud & Hefferan in Wasilla in a very general practice
Hs only real trial experience was as a participant with M.
Kopperud. That included a variety of cases including appellate
work. His practice becane focused in 1985 when Travelers
| nsurance Conpany hired him as their workers’ conpensation
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representative. He becanme staff council and ran the Anchorage
property casualty office. For a brief time he worked in the
staff council office in Seattle and for a tinme his activities
expanded to include other property casualty defense work for
institutional clients.

ATTORNEY CGENERAL COLBERG rel ayed that he returned to Palner, his
homet owmn, and established his private practice and has been
there for the past 15 years. He has continued to focus on
wor kers’ conpensation, but now he represents injured workers
rather than institutions. Al though he did sonme divorce work, his
primary practice had been admnistrative in front of the
Wor kers’ Conpensation Board. Thus no Al aska Suprenme Court cases
or NNnth GCrcuit Court of Appeals cases are associated with him
The main distinction between what he’s done in the last 15 years
conpared to the first 7 years is that he has been representing
i ndi vidual Alaskans in their day-to-day needs. He's had about
2,000 clients in that tine and he understands their concerns
about how slow the systemis, how expensive it is, and how hard
it isto pay for it.

ATTORNEY GENERAL COLBERG said this practice has been nmuch nore
rewardi ng than representing the institutions. He said he's also
been involved in the community in a nunber of ways. He's worked
for the University of Alaska Matsu as an adjunct faculty nenber
nostly teaching Eastern and Wstern Cvilization. In 1999 he
received an award for outstanding teaching. Al so, he's been
involved in |ocal government serving twice on the Mtsu Borough
Assenbly. Both times he was elected by substantial nargins and
he feels he knows how to work with people and address their
concerns and needs as an elected official. In addition he has
pursued his passion for history working as a graduate student at
the University of Alaska Fairbanks in the Northern Studies
program He's at the dissertation stage.

1:44:. 35 PM
SENATOR W ELECHOWBKI j oi ned the heari ng.

Responding to a question about publications, M. Colberg said he
has nothing formal but he has been preparing class texts through
Pengui n Publishing assenbling classic witings. As a graduate
student he has witten research papers on circunpolar health
i ssues associated with Alaska and all the northern regions.
Those are becomng nore relevant to what he would be doing as
attorney general, he said. Also he’'s been witing on issues of
conparative histories in northern areas between Quebec,
Scandi navia, Alaska, and the Soviet Union. In terms of
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conprehensive papers he’'s done a survey of Alaska history, a
survey of Alaska Territorial Politics, and a survey of the
origins of Native and non Native affairs in Al aska. Al of the
foregoing that used to be a hobby could be beneficial to the
job, he stated. He noted that he received a nenbership in the
Phi Kappa Phi academ c fraternity related to those studies.

ATTORNEY GENERAL COLBERG noted that the state’s largest daily
newspaper introduced him to the state as an outsider. He
believes that the only way it applies to himis that he may be
an outsider to certain circles in the largest urban area of the
state. They don’t know who he is, but in ternms of conparing him
to his predecessors he said he would point out that at 48 years
of age he is anong the three ol dest people ever appointed to be
attorney general in the state; he has practiced |aw |onger than
all but three of his predecessors; he has been involved in |aw
practice in the state for 23 years; he has been involved
teaching in the state university system for 15 years; he has
participated in |local government for 6 years; and he has
participated as a student in the state university system for the
past 4 years. Although he wasn’t well known statew de before his
appointment, he said that is arguably true of a nunber of his
pr edecessors.

ATTORNEY GENERAL COLBERG concluded his introductory statenent
saying this is a job in which he has an interest; he' s been
involved in the state his entire life and he |ooks forward to
making use of what he’'s learned to achieve the ends of the
gover nor.

1:47:58 PM

CHAI R FRENCH asked M. Col berg to work through the questions he
been given, beginning with the U S. Supreme Court Justice he
admres the nost.

ATTORNEY GENERAL COLBERG responded that in his view it conmes
down to a tie in ternms of the two who would have neant the nost
to him John Jay was the first and certainly there’s sonme val ue
to that. [John] Rutledge and [Oiver] Ellswrth were Chief
Justices both of whom served very briefly. Then there was [John]
Marshall who established the idea that the power of the Suprene
Court is the final say on matters and sone deference ought to be
given to the final word on court jurisdiction being the end of
the matter. Justice Taney was forever tarred by the Dred Scott
decision, but he had a lot of reaffirmation for what Marshal
had established. It was under his tenure that Marbury v. WMadison
was reaffirmed.
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Chi ef Justice Charles Evans Hughes cane later and would be a
favorite because he straddled the difficult New Deal, which cane
into play during his tenure even though he was a Hoover judge.
He exhibited a wllingness to be open mnded and he was part of
the “switch in tinme to save nine” that avoided Franklin
Roosevelt’s effort to add six judges in order to get his way. A

lot in Chief Justice Hughes background suggests he was
conservative and “1 consider nyself to be soneone who is partia
to conservatives,” he stated. At the sane tinme he was

progressive on race mtters. He described him as a nice
conbi nati on of conservative and progressive.

ATTORNEY CGENERAL COLBERG said he also admres Chief Justice
Rehnqui st because of his appreciation for history and the |aw.
To a great extent what he knows about the chief justices is from
the books he wote. One was about the Suprene Court itself and
the other outlines the history of different judicial crises in
the U S. and how they were handl ed.

ATTORNEY GENERAL COLBERG said with regard to which U S. Suprene
Court Justice he admres the nost it'’s a tie between Chief
Justice Hughes and Chi ef Justice Rehnqui st.

1:51:10 PM
CHAI R FRENCH asked which U. S. president he admres nost.

ATTORNEY CGENERAL COLBERG replied that a |ot have noteworthy
Vi rtues, which nakes selecting a favorite problenatic.
Washi ngton was the first in history to have total power that he
gave up willingly. That wasn’t an easy thing to do and it becane
the pattern citizens have conme to expect over time. John Adans
did a lot to continue that tradition. Jefferson had an
effervescent brilliance but he had nasty streaks. The next six
were acconplished and he would argue that John Quincy Adanms was
probably the best prepared to be president because he knew the
first six personally and they guided him Andrew Jackson did a
great deal to nake people feel that the Anmerican denobcracy was
for the common person. He was not an aristocrat. The next few
presidents — Martin Van Buren, WIIliam Henry Harrison, John
Tyler, James Polk, Zachary Taylor, MIllard Fillnore, Franklin
Pi erce, Janes Buchanan—are sort of eclipsed because they cone
bet ween Jackson and Lincoln. Al but Harrison, who only |asted
about a nonth, contributed stability of the republic.

Li ncoln would be one of his two favorites, he said because he
had a natural gift and was able to transcend his |ack of fornma
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education. He had the gift to cormmand attention and ideas and he
probably woul d have eclipsed people in any event.

The presidents following Lincoln are eclipsed much the sane as
t hose before Lincoln. Andrew Johnson is underestimated because
he put a great deal of his personal life on the line for joining
the North when everyone he knew was on the Confederate side. But
Uysses S. Gant, Rutherford B. Hayes, Janes Garfield, Chester
Arthur, Gover develand—+w ce, Benjamn Harrison, and WIIliam
McKinley are all shadowed by Theodore Roosevelt. Roosevelt had
incredible energy and Wodrow WIson was thoughtful and
contributed a lot. In nore recent tines people tend to be nore
judgmental but Herbert Hoover, nuch like Jinmy Carter, was
sonmeone who wasn’t in the right elenent for his training.

ATTORNEY CGENERAL COLBERG said his other favorite is Ronald
Reagan. He has always been an inspiration and not just because
he had a gift for conmunicating his ideas in a pleasant and
t houghtful way. He’'s a favorite because he's half Latvian and
his great grandparents died in a concentration canp in Siberia
Hs nother was a refugee from Eastern Europe and his famly
al wvays wanted to see a president who understood Communism
Ronal d Reagan was always able to effectively conmunicate his
views on Communismin a very meani ngful way.

ATTORNEY GENERAL COLBERG said his tw favorites would be
President Lincoln and President Reagan.

1:55:14 PM
CHAIR FRENCH asked what he sees the primary mssion of the
attorney general to be.

ATTORNEY CGENERAL COLBERG stated that when you look at the
statute governing what the attorney general is supposed to do
you can see when it can be contentious. As attorney general he
woul d represent the State of Alaska, the governor, and elected
officials, and he would advise the legislature. In a politica

context it’s not difficult to see that it could beconme a problem
at tines. Utimtely the mssion of the attorney general is to
serve the best needs of the people of Al aska and advise the
governor accordingly. The mssion becones difficult when one
decides how to pursue that. Utimtely the safest course of
action is to look at what mght be the correct answer to
guestions as opposed to what m ght be popular. That may account
for the fact that the tenures of attorneys general in the state
are fairly short. Discounting the two longest tenures the
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average is about 1.6 years. Mre than likely the high turnover
conmes fromtrying to serve many nasters, he stat ed.

CHAI R FRENCH el icited questions fromthe comrttee.

1:57:15 PM

SENATOR W ELECHOWSKI asked how he would reconcile conflicts
between the best interest of the people and what the governor
m ght want to do.

ATTORNEY GENERAL COLBERG answered that the recent contentious
i ssue regarding a Board of Regents nenber is a good exanple of
how that issue can arise. He explained that the governor sent a
letter asking a regent to resign and that indicates that the
governor is looking for a way to bring the issue to a
conclusion, but he and his staff are advising caution about
that. Clearly if you were |looking for a result-driven concl usion
it would be natural to just term nate the discussion rather than
following a lengthier course of action. He described it as a
case of trying to do the right thing and said he believes the
governor is appreciative of that.

SENATOR W ELECHOWSKI referenced the opinion that was issued on
removing a regent. The question in that opinion was whether the
governor has the power to renpbve a University of Al aska regent
wi t hout cause. He then asked if the governor doesn’'t have cause
if soneone has 92 indictnents, has allegedly msused the state
seal, and has m ssed a nunber of regent neetings.

ATTORNEY GENERAL COLBERG replied the premse of the system is
that a person is innocent until proven guilty and an indictnment
is not a finding. Cause is being interpreted as proven guilty,
he stated.

SENATOR THERRI AULT said there isn't any proof for the federa
indictnments, but he would think that m suse of the university
seal for personal gain and a lack of fulfillnment of the function
of the position could be addressed on the state level by the
governor and potentially the |egislature.

ATTORNEY GENERAL COLBERG responded that he believes there would
be roomto create a nechanism for a hearing process to establish
those things, but to act w thout going through the process woul d
be open to question.

SENATOR THERRI AULT asked if part of his advice to the governor
was that the potential power of the governor is unclear in the
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constitution and not clarified in statute and it’s likely to be
opposed by the wuniversity. And avoiding the quagnmre is
advisable if that’s at all possible.

ATTORNEY GENERAL COLBERG replied that he believes that's a fair
assessnent.

2:01:43 PM

SENATOR McGUI RE said she disagrees with his |egal opinion on
this matter and noted that it is contrary to the |egal opinion
from the legislative legal division. Her personal opinion is
that the governor handling the situation would have been in the
public’s best interest and a nore appropriate |legal action. She
asked what process he went through to determ ne that opinion.
Did he have conversations wth the governor and receive
instructions that he m ght use now or in the future?

ATTORNEY GENERAL COLBERG replied that he didn't receive any pre-
instruction. He arrived at the decision working with staff that
was famliar with that area of the law and they relied on
previous simlar opinions to reach the conclusions. The norna
process is that when a question is presented the deputy fromthe
appropriate division is asked to bring forward the person nost
famliar with that area. Discussions ensue and an opinion is put
t oget her and delivered.

SENATOR McGUI RE asked how he views his job and the distinction
between his relationship with the public and his relationship
with the governor in light of past behavior by a forner attorney
general who sonetinmes appeared to be serving at the then
governor’s right hand.

ATTORNEY GENERAL COLBERG explained that although he and the
current governor are from the sanme borough, he didn’t know her
socially before his appointnment. She would have known him from
his service on the assenbly when she was mayor of an adjacent
town, but he hasn’t been her personal advisor or |awer. He
bel i eves she appointed him because she knows enough about himto
know he’s trustworthy, not because he’s been active in her
political activities or camnpaigns.

SENATOR McGUI RE asked if he would feel confortable saying no if
the governor asked himto perform a task related to a resource
devel opnment conpany that he felt was outside the scope of his
duty as attorney general for the state.
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ATTORNEY GENERAL COLBERG replied he feels he has the ability to
say no if the governor asked himto do sonmething he didn't fee
confortabl e doing.

2:07:50 PM
SENATOR W ELECHOWSKI asked if knowing that a university regent
all egedly msused the state seal and m ssed state neetings rises
to the level of just cause and gives her the ability to dismss
t he regent.

ATTORNEY GENERAL COLBERG replied there isn't a hearing process
currently in place to nake such an assessnent, although one
could be created. Clearly there are issues that |look to be
overwhel m ngly conclusive, but the definition of cause isn't a
preponderance of allegations, he stated.

2:08:39 PM

CHAIR FRENCH offered the view that sonetines there has to be
some definition short of a guilty verdict at trial. Wen the
evidence is strong, irrespective of the gqguilty or innocent
verdict, there are tinmes that the state has to take action and
protect itself. This is one of those instances, he said.

SENATOR HUGE NS highlighted the words trust, honesty, and
integrity and said what he |ikes about M. Colberg is that he
doesn’t see a lot of lawer in him He has |awer capabilities
and he’s a good man, he said.

SENATOR THERRI AULT observed that as attorney general M. Col berg
woul dn’t be in court arguing cases on a day-to-day basis and he
questioned if he had the expertise to weigh in on particular
i Ssues.

ATTORNEY GENERAL COLBERG responded there’s a reason the |ine of
people is sitting behind him today. He explained he spends a
good part of every day delegating things to get an answer and he
gets to see the things that are of the nobst concern to the
peopl e who are asking questions on a day-to-day basis. He agreed
it’s not possible for himto beconme the attorney in all cases
and he doesn’t know of an instance where soneone has clainmed to
be an expert on all fields.

Noting that the «civil division has 13 subcategories, he
explained that it’'s not uncommon to hire outside counsel to get
expertise in even nore specialized areas. It'’s a mtter of

trying to be the comrunication point between the Departnent of
Law, the Governor and the Legislature and whoever else is
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seeking issues that are at the top of their screen on a given
day, he said.

2:13:50 PM

CHAIR FRENCH remarked that’'s a nice segue to question 6, which
is about the civil division. He asked if he has had tine to neet
the section chiefs, what he sees as the biggest challenge facing
t hat division, and what plans he has devel oped to take action.

ATTORNEY GENERAL COLBERG answered that in some ways he'd |unp
the civil and crimnal divisions together. Departnent of Law
salaries are an increasing issue that doesn’'t seemto be on the
| egislature’s imediate screen. He cautioned that there is a
real gap between the DOL salaries and parallel positions in
muni cipalities in this and other states. It’'s clear that the DCL
is lagging roughly $10,000 behind on 3 and 5 year positions and
probably further than that on 10 year positions when conpared to
boroughs. For private jobs it’'s nore problematic to give a
definitive answer because of the variety of conpensation
packages.

He pointed out that the civil division has only 14 positions; 12
are filled and 2 are in a state of change because of the state’s
| ack of conpetitiveness. Also from a pure economc point of
view, state service becones l|less attractive once a person has
experience so they have high turnover. The beginning positions
in both the civil and crimnal divisions are not such a big
problem but there’s a disproportionate nunber of 5-year
enpl oyees to 20-year enployees |eaving conpared to attorney
general offices in other states.

ATTORNEY GENERAL COLBERG said that leads to the secondary issue
of mentoring people to carry on the job. As nore 20-year
enpl oyees approach retirenment, the question is who wll replace
t hose experienced workers when there are fewer and fewer people
to train the new folks. Wat’'s needed is a conprehensive review
of the salary structure for both divisions and that should
address the retention and nmentoring of the md-Ievel attorneys
and getting people interested in a career path rather than just
using it as a training ground.

2:18: 09 PM

Responding to an earlier question, Attorney General Colberg said
he hadn’'t nmet with all the division heads, but he had net a
nunber of people sone of whom said they' d never net an attorney
general before. O the 13 crimnal divisions statewi de, he’s net
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M. Svobodny and M. Gardner in the Juneau office, M. O Bryant
in the Fairbanks office, and M. Kalytiak in the Pal mer office.

2:18:26 PM

CHAI R FRENCH referenced question 10 and asked if prosecutions of
sex abuse and sex assault are increasing and if he and nenbers
of the departnment have plans to take action on this extrenely
i mportant public safety issue.

ATTORNEY CGENERAL COLBERG replied statistics are nore difficult
to get a hold of than he imagined, but he does have the tota
nunber of reported assaults for adults and mnors. Wth regard
to the prosecution nunbers, he said he has a chart from 1997-
2006. A fairly conprehensive nunber of referrals on sex assault
for adult cases ranged statewi de from about 289 in 1997 to 351
in 2002. It’s not clear that there has been an overall statew de
increase and the nunbers are down from the peak in 2002. Last
year there were 321 cases and 323 cases the year before. It’s a
fairly steady range that would probably average out to about 320
per year. Those cases suggest a slight decline if population
i ncreases are taken into consideration.

Sexual assaults on mnors are down by alnbst one third
statewi de. He said these statistics don't take into account the
denographic divisions wthin the state which points to a
conpletely different story. Last year, he said, Bethel had nore
sexual assaults than the entire city of Anchorage. Wuat is
apparent from that snapshot is that while statewide it doesn’t
appear to be a burgeoning problem it may very well be an
extrenely serious problem disproportionate to Bush Al aska.
Prosecution |evels suggest that in the last ten years it is
averaging a 75 percent conviction rate for adults and closer to
82 percent for children in the last five years. The |ast two-
year statistics are not useful because the nunbers may be skewed
since sone of the cases may not be resol ved yet.

Utimately he said he thinks there is a very serious problemin
Bush Al aska. The governnent services and prosecutions have a
very conplex relationship and relating back to the issue of
retention, he said that here it is slightly different. It is
extrenely problematic to keep people in places |ike Bethel and
he nust nmake deals for people to stay out there for two years.
It is difficult to even get any response to sone of the Bush
attorney positions. So, there is a disproportionate need as well
as a service problem even with the apparatus in place and
funding. A solution has to do a lot with addressing the problem
early on which gets to education and alcohol and drug abuse
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i ssues. He said that problems come with isolation, the absence
of law enforcenent authority on the spot, the ability to follow
through with a response in a tinely and effective manner.

2:24: 43 PM

CHAIR FRENCH noted that |last year the |legislature provided
funding for six new superior court judges. He asked if there
woul d be an increase in either civil or crimmnal attorneys in
response to those new judges. Sone representatives from the DOL
have opined that they are chasing judges and they don't have
enough state attorneys to fill the court roons.

ATTORNEY GENERAL COLBERG replied that may be reality and not
just anecdotal. It appears that with those six new judges there
were only two new attorneys in the Palner office, which is one
of the fastest growing areas of the state. There is one crim nal
division office assistant in addition to those two attorneys. It
doesn’t appear that there was a correspondi ng statew de increase
in the nunber of attorneys to match the increase in judges.

CHAI R FRENCH asked if he anticipates asking for nore positions
to conpensate for the new judgeshi ps.

ATTORNEY GENERAL COLBERG replied part of what’'s in the process
is looking at the overall state budget. He doesn’'t want to get
in front of what may be a budget deci sion.

SENATOR W ELECHOWSKI asked if the state needs to change the way
it selects and retains judges.

ATTORNEY GENERAL COLBERG clarified that he has no difficulty
with any of the sitting judges. Part of his graduate work was a
review of the selection system which is generically called the
M ssouri system as opposed to elected systens or a conbination
of systens. One of the nost interesting books he read suggested
that when analyzing the quality of judges - their training,
background, and effectiveness - there is little statistically
nmeasur abl e difference between the type of judge selected under
our system and judges sel ected under other systens.

ATTORNEY GENERAL COLBERG observed that the only time anyone has
an encounter with a judge outside the legal system is on a
retention ballot and this state has 30-40 percent of the people
voting “no” wthout distinguishing between anyone. He thinks
this mght stemfroma frustration of not knowi ng who the people
are. One of the benefits of the elected systemis that people do
have sone reason to know something about who their judges are.
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The downside of our system is that if someone really wants to
take a shot at a judge and be clever about it, they can organize
at the last mnute to hurt a judge — like in the Rabinowtz
case. Qur system makes it problematic for a judge to defend
himself on short notice and they can be quite vulnerable to a
concerted effort to renmove them He can see argunments for both
si des even though they are not all that different.

SENATOR W ELECHOANSKI asked if he 1is advocating change in
sel ection of judges.

ATTORNEY GENERAL COLBERG replied no.

SENATOR W ELECHOWSKI asked if he thinks Al aska Suprene Court
j udges are too activist.

ATTORNEY CGENERAL COLBERG replied it would be inappropriate for
himto comment on the issue.

SENATOR W ELECHOWSKI asked if he disagrees with any decisions
t hey have nade in the last 10 years.

ATTORNEY GENERAL COLBERG replied probably, but he doesn’t think
it appropriate to comrent. “lI have a lot of respect for the
court,” he said.

2: 30: 46 PM

CHAI R FRENCH went to question 12 on the power of taxation — the
no surrender clause in the Al aska Constitution. He thinks the
proposed contract last year violated that constitutiona
provision. It is a difficult position because the producers nake
a conpel ling argunent that they need sonme formof tax stability.
In his view, they just can’'t get to it through Alaska s
constitution. He asked his view and rationale on the matter.

ATTORNEY GENERAL COLBERG replied that he read Attorney Cenera
Mar cus’ opinion (May 2006) about Article 9, Sections 1 and 4. He
said the cases they seemto be relying on are from ot her states.
Washi ngton and Arizona are very promnent in the citations.
Utimately, he thinks future legislatures would always retain
the right to change their view on things. The federal contracts
clause was the crucial conponent. Wile there would be a renedy
for the party that felt it was danaged because they had relied
on this commtnent, he doesn’'t think they could guarantee anyone
that the legislature could not be unbound by a subsequent
legislature. In the context of a contract there could be rea
damages issues — especially over a three or four-decade period.
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He could see how Attorney General Marcus got to the point where
he thought he could defend it.

2: 34: 39 PM

SENATOR THERRIAULT said in the Governor’'s press conference
today, Marty Rutherford indicated AG A woul d have a possible tax
exenption or tax credit offered between an open season and when
gas actually flows — for a period of ten years.

ATTORNEY GENERAL COLBERG responded that there will always be a
guestion of binding a future legislature. The shorter the tine
period, the |less problematic it becones.

SENATOR THERRI AULT asked if he could he nake the case of
i mpacting the investnent decision within this tine period if he
had to justify it in court. But once you get past that, it’'s
conpl etely unsupportabl e, he added.

ATTORNEY GENERAL COLBERG replied that he wouldn’'t say it’'s
conpletely unsupportable. Attorney General Marcus laid out the
argunent for why he could support it, but it does have a |ot of
specul ati ve aspects.

SENATOR THERRI AULT asked if he had been actively involved in
shapi ng the | anguage on this provision.

ATTORNEY CGENERAL COLBERG replied he was not personally involved.
The Departnent of Laws Ol and Gas Section was involved al ong
wi th outside counsel. He said he is not an expert in that area.

2:38:10 PM

CHAIR FRENCH turned to the next question and said you filed a
notice with the TAPS owners that the state nmay opt out of the
1985 and 1986 settlenent agreenments. He asked if negotiations
had begun and what are the financial inplications of this step.

ATTORNEY GENERAL COLBERG replied the answer has three parts.
First he did not just walk in and decide to do it wthout
tal king to soneone. This action was taken because it is in the
best interest of the state. The departnent has ongoing
[itigation with the FERC about what is the proper tariff. The
difference ranges from $1.96/barrel to $5/barrel; probably the
right answer is sonewhere between the two. Approximtely $80
mllion to $100 million per year is in question. To not nove to
renegotiate would leave this on a year-by-year basis as an
ongoing battle wuntil 2011. The departnent believed the best
approach would be to give notice that it wuld like to
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renegotiate which opens a two-year w ndow. Negotiations haven't
started; they are waiting for the conclusion of the FERC
decision regarding the proper tariff. He expects that wll
probably be in May. That decision will be a starting point.

CHAI R FRENCH asked what the tineline is for go or no go.

ATTORNEY GENERAL COLBERG replied that has to be done within the
next two years - 24 nonths from January.

SENATOR THERRI AULT asked if the current structure stays in place
until repl aced.

ATTORNEY GENERAL COLBERG coul dn’t say for sure.

2:41: 07 PM

SENATOR W ELECHOABKI said the constitution tal ks about getting
the maxi mum benefit for Alaskans for its resources and asked
what that means with regard to oil and gas.

ATTORNEY GENERAL COLBERG replied that depends on the particular
resource and accessibility and whether there is a desire to
develop it. For exanple, he is trying to get the best tariff
rate possible with the FERC.

SENATOR W ELECHOWSKI said for exanple, there's sonetinmes an
i ssue of whether or not royalty gas can be used as | ow cost gas
for Alaskans or whether it has to be sold for the maximum
profit. He asked if he has an opinion on that.

ATTORNEY GENERAL COLBERG said he |likes having that option.
There’s a great argunent for Southcentral Al aska using royalty
gas.

SENATOR W ELECHOWSKI said there is a big issue with the natura
gas supply and increase in price in Southcentral. He asked if he
intends to take an active role by intervening in RCA and ot her
types of cases to protect Al aska consumers.

ATTORNEY CGENERAL COLBERG responded protecting consuners is part
of his statutory duty. In the RCA cases, the departnent is
effectively doing that by looking at tying gas rates to Enstar
in Louisiana.

SENATOR W ELECHOABKI asked if he has given any thought to

disallowing the use of Henry Hub or placing caps on the rates
t hat can be char ged.
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ATTORNEY GENERAL COLBERG replied he hasn’t personally considered
price caps. However, it is a concern and people are |ooking at
it, he said.

2:45. 44 PM

CHAIR FRENCH said tribes and tribal sovereignty in Alaska is a
contentious area. He asked what his departnent approach woul d
be.

ATTORNEY GENERAL COLBERG replied this is perhaps the nost
conplicated and persistent topic. It comes from geography,
i solation and federal neglect. Wen the Oganic Act was finished
in 1884 it wasn't like others that had a process for kicking in
sel f-governnment. It was purposely deleted and basically a few
federal officials were appointed to oversee an area. Wth the
gold rushes, the federal governnent decided that sonething
should be done with the increasing non-Native population. The
prem se, which was sonewhat racially notivated, was that Native
people didn't want a form of governnent invol venent.

Thus, a dual system devel oped and in 1906 Al aska got an el ected
non-voting delegate to Congress. The second Organic Act of 1912
finally allowed sonme self-governnent, but with unusual
[imtations conpared to other states. Alaska wasn't allowed to
have counties for instance. It had small enclaves of nmunicipal
governments, a territorial government with severe limtations on
taxation, and certain rule-making powers in the legislative
arena largely representing only the non-Native portions of the
state. In the neantime the Native areas were kind of starting to
drift into a separate system so that by the tinme of the New Deal
with the Indian Reorganization Acts in 1934 and 1936, about 70
tribes were established. They were given certain rights and
certain governnent opportunities and a dual education system
through the Bureau of Indian Affairs (BIA). That arrangenent
persisted until statehood. Alaska didn't really have boroughs
until 1963 or 1964. By the tine Alaska had sone sense of
statewi de governnent, it had two governnents that didn’t nesh.

ATTORNEY CGENERAL COLBERG relayed that outside of Metlakatla,
Al aska doesn’t have the traditional reservation system It has
tribes and federal recognition of certain rights that aren’t on
track with state government. It has the absence of Indian
Territory in the Venetie case. It’s confusing. Utimately the
solution is to figure out a way to encourage people to
participate from all parts of the state. In the long term he
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thinks a change in population wll provide |less reason for
friction.

A book called “The Wstern Paradox” westled with the nature of
frontier population conpositions, he said. It nmade two broad
cl assifications: peopl e who are trying to be
adventurers/exploiters or people who want to be settlers. Al aska
can be classified as an exploited state where people canme, nmade
their fortunes and left, but Alaska Natives already consider
this their home. He thinks that nore people will begin to see
Al aska as a destination and this will be the beginning of a nore
common ground. If confirned, he wants to namke this the focus of
his interest.

2:54: 32 PM
SENATOR W ELECHOWEKI asked what he thinks about rural preference
for subsi stence.

ATTORNEY GENERAL COLBERG replied the state has always taken the
position that there is a rural preference; just how that is
established is what has clouded the issue. There is no nagic
solution, he said, but there has to be a way to work it out. He
mentioned that he was chair of the Alaska Humanities Forum
Board, Alaska’s branch of the National Endowrent for the
Humanities. One of the nicest features of its many progranms was
the Rose Urban Rural Exchange where Railbelt school children
could live in villages for two weeks at a tinme and Native
children could likewse live with urban famlies. It was an eye-
opener because a lot of people in the Railbelt don't venture
beyond the road system 1It’'s hard for themto sonetinmes realize
that life is conparatively difficult in sone parts of Al aska.
The program fosters nore of an appreciation of why this is such
a sensitive issue for Native Al askans. On the other hand, he

said, many people cone to live in Alaska because it is an
opportunity to hunt and fish and they don't like the idea that
somehow enclaves will be created that are off limts for what

t hey perceive to be racial reasons.

SENATOR THERRI AULT pointed out that the Al aska Suprene Court
ruled rural preference to be unconstitutional under the state
constitution. He asked him if he really nmeant to say “rural
preference.”

ATTORNEY GENERAL COLBERG apol ogi zed for m sspeaking and
clarified that he meant to say “subsistence preference.”
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SENATOR THERRI AULT asked if he spoke with either M. Popley or
others on certain concerns the |egislature had been tracking for
a nunber of years with regard to tribal status and if there are
in fact tribes. Forner Senator Halford cautioned him to watch
out for peoples’ access to health care or other services that
are only offered through a tribal entity. If that tribal entity
isnt subject to Alaska’s laws, then the citizens of the state
can only avail thenselves of services that are available to the
general public through a mechanism by which they potentially
have to shed their state constitutional rights in order to get
those services. Sone entities have attenpted to separate
thensel ves from the state through the cloak of tribalism W
need to be mndful of that because we are all Alaska citizens
and constitutional protections should be available to everyone
equal | y.

ATTORNEY GENERAL COLBERG responded that he had net with M.
Popely and he is aware that this is a thorny issue. H's nost
recent encounter was through the Rural Justice Conm ssion that
deals in particular with the Indian Child Wlfare Act. It is
applicable in states that have reservations. Absent reservations
the conm ssion worked on a Menorandum of Understanding (M)
with tribes trying to address these issues. There is no solution
yet .

3:01: 02 PM

SENATOR McGUI RE noted that he wasn’'t on Law Review, but if he
was today and was witing a coment on the Venetie case, what
would his brief summation be. Wuld he agree with the Suprene
Court of the United States or with the Ninth Grcuit? She also
asked what | egacy he would like to | eave.

ATTORNEY CENERAL COLBERG replied he wouldn't want to be
remenbered only for his answer to her first question. He said
the Venetie conclusion that there was no Indian country is
appropriate in that Alaska really doesn't have the sane
structure as the other states. Creating Indian country would
open another set of problens that wouldn’'t resolve much. The
concern he had about answering this question is that he didn't
want it to appear that he is insensitive to the notivations
behind that lawsuit in the first place. “The people in those
villages — many of them feel very aggrieved for often things
that may have happened |ong before they were around and there
[are] a | ot of reasons for themto feel that way.”

ATTORNEY GENERAL COLBERG sunmarized that he supported the
Suprene Court decision on the Venetie case, but that doesn't
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nmean there weren't legitimate notivations behind Natives trying
to assert clainms for their heritage.

3:04:46 PM

SENATOR HUGGE NS noved to forward Attorney General Col berg’ s nane
to the full body for consideration. There were no objections and
it was so ordered.

CHAIR FRENCH stated that signing the letter does not reflect
intent by any of the nmenbers to vote for or against the attorney
general designee in any further sessions. There being no further
business to cone before the conmttee, he adjourned the neeting
at 3:05:16 PM
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