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W TNESS REG STER

RI C | ANNALI NO, Coor di nat or

Juneau FASD Di agnostic Cinic

Tribal Family Youth Services

Central Council of the Tlingit & Haida Indian Tribes of Al aska
Juneau, AK

POSI TI ON STATEMENT: Supported SB 267.

SENATE HES COW TTEE -1- March 3, 2008



JAN RUTHERDALE, Senior Assistant Attorney Cenera
Cvil Division

Child Protection Section

Al aska Departnent of Law

PCSI TI ON STATEMENT: Opposed SB 267.

ALPHEUS BULLARD, Attorney at Law

Legi sl ative Legal and Research Services Division

Legi sl ative Affairs Agency

Juneau, AK

POSI TI ON STATEMENT: Answered questions regarding |egal aspects
of SB 267.

CATHERI NE EDWARDS, representing herself
Juneau, AK
PCOSI TI ON STATEMENT: Supported SB 267.

M CHAEL BALDW N, Cinician, representing hinself
Anchor age, AK
POSI TI ON STATEMENT: Supported SB 267.

TRISH SM TH, representing herself
No address provided
POSI TI ON STATEMENT: Supported SB 267.

TI M KELLY, Lobbyi st

Al aska State Medical Association

Anchor age, AK

PCSI TI ON  STATEMENT: Supported SB 267 but highlighted sone
concer ns.

ACTI ON NARRATI VE

CHAIR BETTYE DAVIS called the Senate Health, Education and
Social Services Standing Committee neeting to order at 2:40:22
PM Present at the call to order were Senators Thomas, Cowdery,
El ton, Dyson and Davi s.

SB 267- DOCUMENT PRENATAL ALCOHOL EXPOSURE

CHAI R DAVI S announced consi deration of SB 267.

2:41: 31 PM

SENATOR THOVAS noved to adopt the commttee substitute (CS) to
SB 267, |labeled 25-LS1471\C, as the working docunent. There
bei ng no objection, version \C was before the commttee.
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2:42: 47 PM

RIC | ANNALINO  Coordinator, Juneau FASD Diagnostic dinic

Tribal Famly Youth Services, Central Council of the Tlingit &
Haida Indian Tribes of Al aska, said this bill would not be
necessary if nedical providers were reporting prenatal alcoho

exposure routinely, as was indicated by sone of the testinony.
He pointed out that it was not illegal for wonmen to drink during
pregnancy, and children exposed to alcohol during pregnancy
could not be diagnosed for several years after birth. Wth
respect to nmandatory reporting of suspected alcohol abuse
affecting a child, as required by Title 47 Child Protection
statute, it was his contention that the practice was a reactive
one and counter to the intent of the current |egislation. SB 267
would provide a non-punitive, proactive neans for nothers to
self-report their prenatal alcohol use.

MR. | ANNALINO said that as coordinator of the Juneau FASD
Di agnostic Cinic, one of 13 in the state, his experience was
that sone nothers died, sonme lost their children or |ost custody
of their children. Their famlies often could not confirm the
not her’ s al cohol use during the nine nonths of her pregnancy; as
a result, it was inpossible to obtain a diagnosis of FASD.
Children were often diagnosed as early as two years old, but
that was too late to get theminto infant learning for testing
and renedi ation. FASD nust be identified nuch earlier than that
in order to mtigate sone of +the behaviors and cognitive
deficits [that could result].

SENATOR COWDERY asked for confirmation that this bill would
limt the use of this information to nedical diagnosis and
treatnent. He also wondered whether the question of insurance
conpany access to this information had been resol ved.

MR. | ANNALI NO could not speak to the issues raised by Senator
Cowdery.

2:46: 53 PM

JAN RUTHERDALE, Senior Assistant Attorney General, G vil
Division, Child Protective Section, Departnment of Law, said she
had followed up on the insurance issue after the previous
hearing on this bill and was told it would not effect coverage.

SENATOR ELTON asked Ms. Rutherdale, in the |anguage *“providing
nmedi cal di agnosi s, treat ment, or care of the infant,”
whet her the adjective “nedical” applied also to treatnent and
care, or if it applied only to diagnosis.
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M5. RUTHERDALE affirnmed that, according to drafting rules, the
adj ective “nedical” applied to everything.

CHAIR DAVI S asked if Ms. Rutherdale would like to testify.

M5. RUTHERDALE replied that she signed up only to answer
guestions and that she had proposed the CS to address sone of
her concerns about the bill. She feared a nother m ght be able
to prevent a physician from recording FASD related information
and observations not provided by her, such as physical
characteristics of the child. She was still not sure the bil
woul d acconplish what it set out to.

SENATOR THOVAS commented that sone of them felt this type of
reporting should be done without a |egal mandate, and he was
al so concerned about the confidentiality of the information. |If
confidentiality would not be conprom sed, he wondered whether
t he new | anguage elimnated the need for naternal consent.

2:50: 58 PM

M5. RUTHERDALE explained that the language in this comittee
substitute would allow a physician to record information in the
child's file without the nother’s perm ssion; but her statenents
could not be released to an FASD clinic for exanple, wthout
ei ther her consent or a court order. If an adult child requested
a copy of his or her nedical records, any statenments recorded
wi t hout maternal consent woul d have to be exci sed.

CHAIR DAVIS asked the representative from Legislative Legal
Services whether they would still have to obtain the nother’s
perm ssion in order to release the information.

2:54:49 PM

ALPHEUS  BULLARD, Legi slative Legal and Research Services
Division, said there was a presunption that whenever a nother
shared information wth a nedical provider, she had the
expectation of confidentiality. If that information were
recorded in the infant’s nedical file, anyone who reviewed the
infant’s file would have access to the information that the
not her shared, and the expectation of confidentiality would be
defeated. So if the nother shared information that was recorded
outside her owmn nedical file, in a sense it was already rel eased
and she should be inforned that the information could be shared
wi th people other than her nedical provider(s).

M5. RUTHERDALE testified that the “Child In Need of Ad" rules
contained no client/therapist privilege so, although alcohol
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records for exanple, are very confidential, a court could waive
[the confidentiality]. She maintained that the courts and the
| egi sl ature should balance the privacy rights of the nother
against the rights of the child and should favor those of child
in this case.

SENATOR THOVAS questioned the |anguage on line 10 [ through 12],
“Information described in this section that was obtained from
statenents of the nother nmade during the postnatal exam nation
that is confidential nedical information of the nother....” and
asked if observations made by the doctor w thout confirmation or
comment by the nother woul d not be considered confidential.

MS. RUTHERDALE responded, “Absolutely.” She said she had spoken
to two doctors about the bill and they told her that they would
record the information even without the nother’s consent; they
would sinmply note that she objected to it. She felt it would be
wong to pass a bill that, because of the doctors’ ethical
standards, they would not follow

2:59: 09 PM

SENATOR ELTON said that other attorneys have “weighed in” on the
topic, and one suggested that the |anguage on page 2, beginning
on line 2 “(b) Except as provided in AS 47.17.024, information
recei ved under section may not be used except for the purposes
of providing nedical diagnosis, treatnent, or care of the
infant” limted the evidence which could be used in a court
proceeding and therefore mght need a 2/3 majority vote in the
| egi sl ature. He asked Ms. Rutherdale to conment on that.

M5. RUTHERDALE admitted she had not really thought that through,
but it seemed like it could. She reiterated that, in children's
cases, parents don't enjoy the patient/therapist privilege that
they would under normal evidence rules, but she was not sure
that would be true of this information

SENATOR THOMVAS continued Senator Elton’s line of questioning. If
the language of the bill did not specify what the information
could be wused for and sonething else was added, |ega
proceedi ngs or sonething, people mght be even nore concerned
bot h about collecting the information and providing it. He asked
if the nother’s drinking after the birth of the child could al so
create probl ens through her breast m |k or sonething.

CATHERI NE EDWARDS worked with M. lannalino at the tribe but was

testifying as an adoptive parent and the aunt of two children
with FASD. She was able to get her adopted daughter into the
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clinic and di agnosed before she was two years old; her niece had
not been diagnosed because her nother refused to disclose that
she drank while she was pregnant. The school was going to force
her to repeat kindergarten and schedule her for behavior
nodi fication classes, but these things would not help. They
could not fix the brain damage that was done.

SENATOR ELTON told Ms. Edwards she did a great job for the first
time testifying before a legislative conmttee.

SENATOR COWNDERY asked what happened if the nother died and the
father got custody; could the father release that information.

3:07:09 PM

MR. | ANNALINO replied that a father sonetinmes assunmed custody,
but he mght not have been wth the nother throughout the
pregnancy and witness to her drinking. Mre often, it was the
nother’'s family that was involved. If the nother died and
custody went to the father, they m ght nake a di agnosis based on
his statement that the nother drank, but would note it as
“unknown.” |If the nother or the nother’s famly stated that she
drank while pregnant, they would consider it confirned.

CHAIR DAVIS asked Senator Cowdery whether M. lannalino had
addressed his question or whether he was asking if the father
could authorize release of the nother’s information.

SENATOR COWNDERY said that was the point he was trying to
det er m ne.

MR. | ANNALI NO responded that, if the father had |egal custody,
he could rel ease or refuse to rel ease that information

MS. RUTHERDALE interjected this bill was only tal king about what
a nother says to her doctor during a confidential relationship,;
any parent or guardian could release the child s records, but
not the specific statenents nmade by the nother.

M CHAEL BALDW N, dinician, Anchorage Al aska, said he worked for
19 years wth children, adults, adolescents and fanlies
affected by al cohol and other drug use. For the past 7 years he
had been nore directly involved with those affected with FAS and
FASD. He said that current research indicated 1 in 83 people
were affected by prenatal al cohol exposure; 20 percent of people
eval uated by the diagnostic team had exposure to al cohol during
gestati on.
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The team was frequently hanpered by its inability to pin down
the diagnostic history for a variety of reasons, primarily due
to lack of docunentation. Wth regard to testinony that the
information was already being captured by OCS and el sewhere, he
noted that the diagnostic team did not necessarily have access
to that information.

TRISH SM TH, representing herself, said she cane to show support
for the bill.

3:15:54 PM

TIM KELLY, Lobbyist, Alaska State Medical Association, pointed
out a letter in the commttee packets from the association
supporting SB 267, but highlighting sonme concerns. He thanked
the commttee for providing himwith a copy of the CS and said
he had forwarded it to the attorney for the association and was
awai ting his response.

CHAIR DAVIS said after listening to the testinony, she does not
want this bill to nove forward.

SENATOR ELTON offered his help if she decides to work on it over
the Interim

CHAIR DAVIS explained that this is a mrrored bill from the
House and Representative Doll would be the one who would do
further work. SB 267 was held in comm ttee.

There being no further business to cone before the commttee,
Chair Davis adjourned the nmeeting 3:19:13 PM

SENATE HES COW TTEE -7- March 3, 2008



