M NUTES
SENATE FI NANCE COWM TTEE
March 28, 2007
9:03 a.m

CALL TO ORDER

Co-Chair Bert Stednman convened the neeting at approximately
9:03: 42 AM

PRESENT

Senat or Lyman Hof f man, Co- Chair
Senator Bert Stedman, Co-Chair
Senator Charlie Huggins, Vice Chair
Senator Kim Elton

Senat or Joe Thonmas

Senat or Fred Dyson

Senat or Donny d son

Also Attending: SENATOR LESIL MCGU RE, SENATOR GARY STEVENS,
ANNE CARPENETI, Assistant Attorney GCeneral, Legal Services
Section, Crimnal D vision, Departnent of Law

Attending via Tel econference: From offnet |ocations: LI SA
SOMVER, GERAD GCODFREY, Chair, Violent Crinmes Conpensation Board,
Departnent of Admnistration; KATHY HANSON, Interim Director,
Ofice of Victims' Rights.

SUMVARY | NFORVATI ON

SB  5-FAI LURE TO REPORT CRI MES

The Conmittee heard from the bill's sponsor, the Departnent of
Law, the Violent Crinmes Conpensation Board, the Ofice of
Victims' Rights, and a nenber of the public. The bill was held
in Conmittee.

#sb5

9: 03: 49 AM

CS FOR SENATE BILL NO. 5(JUD)
"An Act relating to reporting of certain crinmes."”
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This was the first hearing for this bill in the Senate Finance
Comm ttee.

9:04: 56 AM

SENATOR LESIL MCGQUI RE, sponsor of the bill, introduced her staff
menber, Marit Carlson-Van Dort, as a policy aide who would be
avai |l abl e to answer questi ons.

Senator McQuire recounted that the inpetus for this |egislation
was the highly publicized death of Kiva Friedmann. M. Friednann
was brutally beaten, raped and nurdered by her boyfriend in 2003

in Anchorage. Three individuals, one of whom was the
perpetrator's brother, wtnessed the extent of her injuries
while she was still alive, but did not report the crine. M.

Friedmann died as a result of her injuries hours |ater.
9:07:41 AM

Senator MQuire informed that this bill would add to existing
required reporting statute. The existing reporting requirenents
were developed in reaction to a crine conmtted agai nst an eight
year old girl in Nevada. Senator McQuire rem nded that the child
was raped and killed in a casino bathroom A friend of the
assailant wtnessed the commission of the crime and did not
report it to authorities.

9:09: 47 AM

Senator McQuire told that this bill would expand the definition
of required reporting to a crinme comrtted against a "person",
as the existing legislation is |imted to crines conmtted
against a "child'. An anmendnent nade by the Senate Judiciary
Comm ttee changed | anguage in the bill requiring the report of a
crime "in a timely nmanner"™ to "as soon as reasonably
practicable”. The bill retained the defenses for not reporting

that exist in statute. These included fear of harm to self or
famly due to reporting the crinme. She exanpled an instance of a
smal | apartnent conplex, in which neighbors know each other, and
an individual mght fear for their own safety if they reported a
suspected crinme commtted by a nei ghbor.

9:11: 25 AM
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Senator MQiire explained that the bill would "stagger" the
penalties that would apply to a violation of this bill to make
the ramfications relative to the crinme itself. For exanple,
failure to report an unclassified felony would result in a
charge of a Class C felony under this bill. Failure to report a
classified felony or other crinme would result in a charge of a
Cl ass A mi sdenmeanor. She considered this a "m ddle ground".

9:12:15 AM

Senator McCGuire stated that the Departnent of Law would present
its concerns regarding imunity and prosecution. She advised
that the conplications the Departnent anticipated were wthout
merit, as the original required reporting legislation had been
in statute since 1999 and had not produced such results. Simlar
laws exist in the states of California, Nevada, Mssachusetts

Fl orida, Chio, Rhode Island, Texas, Washington, and W sconsin.

Senator MCQuire addressed the "philosophical underpinnings" of
this legislation by referencing the 1964 nurder of Kitty
Genovese in New York City. M. Genovese was stabbed as she
approached her hone, and despite nunerous w tnesses, the police
were not notified. Senator M CQuire stressed that this bill was
intended to address instances of inmnent danger of bodily harm
or death, and not m nor violations.

9:14:55 AM

Co-Chair Stedman asked the differentiation of classified and
uncl assifi ed fel onies.

9:15:21 AM

Senator MQ@iire defined wunclassified felonies as "serious
mur ders” which would carry a life sentence. Classified felonies
are delineated as class A, B, or C. The next step down in
severity is a m sdeneanor offence, followed by a violation.

9:16: 02 AM
Senator McCGQuire set forth that this bill would not be applicable
to average m sdeneanor or white-collar offences. It would be

limted to very serious, visible crimes that would lead to
i mm nent physical harmand |ikely death.
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9:16: 52 AM

Co-Chair Stedman asked if this legislation could weaken the
original statutory intent by changing "child" to "person”

Senator MQ@iire responded negatively, adding that this bil
woul d strengthen the original |egislation by expanding the class
of person covered by the reporting requirenent from "child" to
any person.

9:17: 22 AM

Co- Chair Stednan asked about charges brought under the origina
statute.

Senator MQ@ire understood that no charges had been brought
under that |law since its enactnent. She specified that the bil
would be wused where applicable, and characterized it as a

"hanrmer to have in the tool belt". It would raise public
awareness regarding the duty of individuals to report crimnes
agai nst others. The "defense” in the bill would not require a

person to put thenselves in danger by reporting a crine.

Senator MQuire continued, summarizing a television news story
on bystander inaction when w tnessing a kidnapping. This bill
would not require a person to intervene in a Kkidnapping, but
nmerely call police to report the event.

9:20: 39 AM

Senator Thomas asked the location of the exenption to the
reporting requirenent.

9:21: 04 AM

Senator MQ@uire identified that provision as AS 11.56.765.
Failure to report a violent crime conmtted against a child.,
subsection (b).

9:22:52 AM
Senator Huggins exanpled a reporter enbedded with a sniper
filmng the shooting of a US mlitary officer in Afghanistan. He

asked how a reporting requirenment would apply in that situation
He opined that the culture was noving in a direction counter to
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the intent of this legislation, and asked how people could be
required conform

9:24: 47 AM

Senator McQuire responded that war circunmstances were different
than "average daily life in Anerica", and were governed by
different laws. This bill wuld encourage citizens to act

responsi bly. She suggested that the |laws created and inplenmented
by adults have a "trickle down effect” on children, and exanpl ed
marij uana | aws.

9:26: 37 AM

Senat or Huggins offered that he would |ikely support the bill
but stated that the legislation would not encourage people, it
would crimnalize them He asked the predom nance of "accessory"
charges in these types of cases.

9:27:40 AM

Senator Dyson related that the friend of the man convicted in
the Nevada case was not charged as an accessory to the nurder
due to the fact that he had not been a participant the
comm ssion of the crinme. There existed a "common |aw assunption”
that an individual was obligated to render assistance to a crine
victim This legislation would codify common |law, and clearly
state the expected standards of society.

Senator Dyson had had discussions regarding the possible |ega
options available to charge a hotel enployee who is aware of an
underage prostitute at the location, and he indicated that this
bill would be an appropriate medium The bill would also have
been applicable to the "gang rape"” of two girls, during which 10
to 15 people observed the crine. At that tinme, the original
| egi sl ation had not yet been signed in to | aw

Senator Dyson told that he had not advocated for a nore
generally applicable Iaw when drafting the original |egislation
due to the fact that the legislation "was breaki ng new ground,"
and the crine was nore clearly defined when limted to an
adult's duty to report a crine against a child.

9:32:11 AM
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Co- Chair Stedman highlighted the indeterm nate fiscal notes from
the Public Defender Agency and the O fice of Public Advocacy. He
was unsure of the fiscal inmpact on the Departnent of
Adm ni stration, but would "explore" the issue. Fiscal note #3
from the Violent Crines Conpensation Board contained analysis
stating that the Board anticipated the Ilegislation would
i ncrease the nunber of violent crines reported. He alluded that
in increase in reported crinmes could also affect the Departnent
of Law.

9:33:14 AM

Senator Elton was concerned by the "slippery slope" of
crimnalizing imoral behavior. He suspected that changing the
law to legally prohibit the "heinous" behavior detailed
previously would nake it easier to change reporting requirenents
related to other crinmes. He was unsure where the |ine would be
drawn, and exanpled a situation where a teenager who w tnessed
friends snoking marijuana could be required to report the
of f ense.

9:35: 27 AM
Senator McQuire opined that Al askans were adamant regarding the

protection of their rights and privacy. She "would not agree to
go down a slippery slope". She assunmed the |egislative process

woul d prevent the erosion of personal rights. This bill would
address physical acts of: nurder, attenpted nurder, Kkidnapping,
attenpted ki dnappi ng, sexual penetration and assault. It would

not be applicable to the exanple offered by Senator Elton, and
woul d not encourage "snooping". She stressed the "reasonability”

of the bill, and its intent to provide an "incentive" for an
individual to get involved to protect the Ilife of another
citizen.

9:38: 28 AM

Senator Elton remarked that the nmanufacture of nethanphetam ne
woul d have the effect of putting many lives at risk, including
drug users and nenbers of the general public who may fall victim
to the crines of drug users attenpting to support their habit.
He struggled with this aspect of the bill, as it seened to "l ead
down the slippery slope."

9:39: 21 AM
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Senator McCQuire responded that the bill contained very specific
definitions of the crimes that would fall wunder the purview of
this legislation, and did not include the situation described by
Senat or Elton.

Senator Elton appreciated the efforts of the bill, but saw a
real possibility for the expansion of reporting requirenments by
a future |l egislature.

9:40: 21 AM

Senator Huggins was concerned with crimnalizing inaction. He
offered an exanple of his daughter, a cadet at Wst Point
Acadeny, who voluntarily reported a misdoing of a fellow
classmate and friend. VWhile he supported this type of
i nvol venent, he questioned expanding the reporting requirenent.

AT EASE 9:42:24 AM 9:42: 47 AM

ANNE CARPENETI, Assistant Attorney General, Crimnal D vision,
Department of Law, expressed the Departnent's reservations about
the bill. She informed that the legislation would harm the
Departnment's ability to prosecute offenders. She understood the
"conpelling noral obligation® to assist others, but told that
crimnalizing non-reporting woul d nmake prosecution of
perpetrators nore difficult.

9:44: 45 AM

Ms. Carpeneti identified the practical problem of the potentia
loss of a witness to testify against an offender. If a wtness
had not reported crine within a "reasonably practicable tine"
that person would be subject to crimnal prosecution. In such a
case, the witness would hire or be appointed an attorney, and
that attorney would advise their client not to cooperate wth
the prosecution to avoid self-incrimnation.

Ms. Carpeneti explained that the prosecution would either |ose
that person as a witness, or would have to grant imunity to the
witness for the entire crinme their testinony would relate to.
The State of Alaska utilizes "transactional imunity," which
i mmuni zes the witness fromthe entire crinme they testify about.
| muni zed testinony is not as persuasive as other testinony in
prosecuting the perpetrator of a crine.

SFC- 07 (7) 03/ 28/ 07



9:46: 38 AM

Ms. Carpeneti stressed the Departnent's trepidation regarding
i mmuni zed wi tnesses, and acknow edged that the same apprehension
exi sted when the original legislation was under consideration
No cases had been brought under the original "failure to report
crinmes against a child" legislation. Two arrests were nade under
that law, but both were dism ssed by prosecutors due to |ack of
evi dence.

Ms. Carpeneti conmunicated that the current law and the
| egi sl ati on under consideration cover assault as well as nurder,
ki dnapping and rape. She exanpled wtnessing a car accident
involving drunk driver that resulted in a serious injury to
anot her passenger. That injury would be classified as an
assault, and every driver who passed that accident scene would
be required to report the assault, or would be subject to
prosecution under this bill for failure to do so.

Ms. Carpeneti stated that current l|aw includes provisions to
address affirmative actions taken after the conmssion of a
crime to hinder prosecution. Hi ndering prosecution in the first
degree is a Cass C felony under current law, and that provision
could be expanded to assist |aw enforcenment. One possibility
would be the addition of |anguage proscribing "acting wth

intent to hinder the discovery of a crime", and adding a
provision to address lying to a police officer. Laws enacted by
other states typically are limted to the failure to report

crinmes against a child. A federal |aw also existed pertaining to
m sprision of a felony, but that |aw had been interpreted by the
courts to require sonme other "affirmative" act by the defendant,
not just failure to report.

Ms. Carpeneti concluded that the Departnent was wlling to
assist in the developnent of a bill that would encourage the
reporting of crimnal acts, but that this |egislation would make
prosecution of perpetrators of <crime nore difficult. She

di sclosed that in the case involving Ms. Friedmann's death, the
perpetrator called police and confessed to his crinmes, thus no
W tnesses were necessary. Future cases, however, could very well
require the cooperation of a witness in order to prosecute the
of f enders.

9:51:41 AM
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Senator Dyson recalled legislation passed the previous year to
allow police officers to gather information at the scene of a
crime.

Ms. Carpeneti clarified that the new | aw all owed officers to ask
the nanes of persons at the scene. A person refusing to provide
their nanme coul d be phot ographed for identification purposes.

Senator Dyson hypothesized a situation in which police respond
to a report of a crinme, and upon arrival at the scene, everyone
present clains to have w tnessed nothing. The police photograph
or otherwi se identify those present, and subsequently |earn that
a crime had been commtted. He asked if in that case, the
prosecutors would be able to offer immunity against prosecution
under this bill in exchange for testinony froma w tness.

9:53: 35 AM

Ms. Carpeneti replied that a witness wuld have the right to
refuse to speak with authorities. If the witness was subject to
prosecution under this bill, they would recruit |egal counsel
If the case went to court, the wtness' |awer would request
immunity. If the witness had participated in the conmm ssion of
the crime in any way, inmmunization would disallow prosecution of
that witness for their involvenent.

9:54: 56 AM

Senator Dyson understood that timng was extrenely inportant in
apprehendi ng offenders, as a wtness' "voracity" and ability to
recollect details dimnished over time. He asked if a police
officer would have an obligation under Mranda to inform a
witness that admtting to having seen a crine may subject them
to prosecution. He also asked how long it would take a wtness
to secure immunity before agreeing to testify.

Ms. Carpeneti answered that it <could take weeks to grant
immunity to a witness. As to the question of Mranda warnings,
t hat woul d depend on whether or not the wi tness was in custody.
9:56:41 AM

Senat or Dyson expounded, outlining an instance of an individua
approached by an officer and questioned regarding a crine. The
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i ndi vidual provided details of the conmission, but had not
reported the crime, and was subsequently prosecuted under the
provisions of this bill. Senator Dyson asked if the wtness
could claim that he had not been warned of his right to remain
silent and avoid self-incrimnation, essentially a violation of
the Mranda rights.

Ms. Carpeneti replied that it would depend on the circunstances
of the questioning. If the witness was not in police custody, a
M randa defense would not be applicable. If the witness was in
custody, failure to inform him or her of their Mranda rights
may be a pl ausi bl e def ense.

9: 58: 03 AM

LI SA SOWER testified via teleconference from an offnet |ocation
that she was the nother of Kiva Friednmann. M. Somrer read her
testimony [copy on file] into the record, detailing the
ci rcunst ances of her daughter's death

10: 04: 49 AM

GERAD GODFREY, Chair, Violent Crimes Conpensation Board,
Department of Administration testified via teleconference from
an offnet Jlocation. He read a prepared statenment into the
record, which was simlar to the witten coments he submtted
to the Cormittee [copy on file], which reads as foll ows.

Dear Senators

My nane is Gerad Godfrey and | <chair Alaska's Violent
Crimes Conpensation Board (VCCB). | am witing this letter
in support of SB5 with the perspective | have gained during
nmy tenure on the VCCB

First and forenost | nust preface this letter by stating
that | am as apprehensive about legislation requiring an
affirmative act of private citizens as anyone else. But
this legislation does not present a gross encroachnment of
personal freedons. This legislation is designed to save
people's lives not nake crimnals of apathetic citizens. If
one can be made a crimnal by failing to file a tax return
where no one's |life hangs ion the balance then surely, by
conparison, this legislation asks less than that of filing
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a tax return yet provides a nmuch greater benefit to the
public than a tax return, by saving lives.

The circunmstances of the heinous crine committed on Kiva
Fri edman which catalyzed this legislation, unfortunately,
are not unique in Alaska. As chair of the VCCB | have seen
the aftermath and details of thousands of violent crines
commtted on innocent Al askans. Although the nature of the
crime perpetrated on Kiva was extrenme, it is simlar to
many other crines in this state whereby uninvolved parties
were aware of the felony being perpetrated yet did not do
so much as nmke an anonynous call to 911. Based on
enpirical data fromthe VCCB | estimate that 5-10 tinmes a
year there are circunstances wherein an act of m ninal
intervention by an uninvolved citizen, aware of a violent
felony perpetrated on an innocent victim would have
mtigated the suffering of that victim or saved the
victims life.

| have read the Departnent of Law s analysis and position
on this legislation. The DOL is doing what they should be
doing by viewing this from a pragmatic perspective and
reducing it to convictions and acquittals. However, that is
not the purpose of this legislation. The purpose of this
legislation is to conpel one to act whereby he/she would
not have acted otherwise. If this legislation conpels one
to act, thereby saving a life, but in the process costs the
state a conviction, so be it. Such an occurrence would be
entirely consistent with, and anchored in, one of the
foundational tenets of the Anerican Cimnal Justice
system That tenet is: It is better for a guilty man to go
free than an innocent man to go to jail. In this parallel
the guilty man is the perpetrator of a violent felony and
the innocent man is the victim of such felony. DO.'s
position on the wunintended consequences is not well
supported by the history of conparable |egislation in other
states. DOL cited the rarity of prosecution with such
legislation in other states and that it appeared to be
"token legislation” in sonme states. CGenerally, token
legislation is not legislative tine well spent. That is not
the case in this instance.

bscure laws are typically |earned of through word of nouth

and time. Imagine 10 years from now if the exact sane
scenari o that happened to Kiva Friedman happens again. But
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this time when the 3 witnesses |eave and di scuss what they
shoul d do, one of the witnesses recalls from a high schoo
intro class, or such, that it would be a crine not to
report the torture. So he convinces his buddies that they
shoul d make an anonynmous 911 call just to cover their own
tails. By doing this, nedical aid is rendered in tinm to
save Kiva's life. That is a plausible scenario not a nyopic
one and when it cones to pass and saves one life, it wll
have been worthwhile | egislation, token or not.

One way DOL fears SB5 would cost convictions is when
material witnesses to the crine failed to report the crine
and either invoke the Fifth Anmendnent or are offered
immunity for their testinony. Again, although plausible,
t he evidence appears to denonstrate this is a paper tiger.
In all reality, if this legislation was designed to
affirmatively and proactively prosecut e apat hetic
witnesses, it is poorly witten for such, as the defenses
avai lable and the ability to adequately prove the elenents
of the crime would be problematic. This is probably another
reason prosecutions for this type of legislation are rarely

seen.

If in fact, in an isolated instance, such |egislation nakes
prosecution nore arduous, yet in another isolated instance
such legislation saves one's life, it can reasonably be
said it is worthwhile legislation. It is only just that
saved lives trunp convictions if one nust occasionally

yield to the other.

Al'l legislation does not boil down to prosecutions won and
lost and this is such legislation. | hope that Al aska's
Legislature nmaintains a broad perspective on SB5 and
remenbers the intent within it which is to save |ives not
make crimnals of apathetic individuals.

10: 06: 44 AM

Co-Chair Stedman asked that M. CGodfrey "paraphrase” his
testimony and submit his witten comments to the Commttee.

M. Codfrey, as Chair of the Violent Crines Conpensation Board

had seen thousands of cases of violent crines in the State, and
described the circunstances of a witness failing to report the
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commi ssion of a crinme as it was transpiring as "nore common than
one mght think", occurring five to ten tinmes per year.

10: 08: 00 AM

KATHY HANSON, Interim Director, Ofice of Victinse Rights,
testified via teleconference from an offnet |ocation in support

of the bill. She stated that concerns regarding imunity would
not apply if the original legislation had applied to crines
commtted against adults as well as children when initially
passed. She identified three reasons to support the bill. The

first was the "fundanental principle" that a society's |aws
should reflect its norals. Secondly, the l|legislation would serve
an "educational function". Finally, the bill would serve as an
additional "tool" for prosecutors. |If passed, the Departnment of
Law would retain sole discretion as to when and how to use the
provisions in the bill.

Ms. Hanson referred to the law review article "41 Brandeis Law
Journal 697" [copy on file] that conpared existing simlar |aws

and suggested a "nodel statute”. She reiterated that the
proposed |l egislation was limted to specific violent crinmes. She
suggested that Section 2 (d)(2) of the bill read: "class A

m sdeneanor if the crinme not reported is a felony other than an
uncl assified felony". That change would limt the duty to report
to witness of the commi ssion of a violent felony.

10:11: 10 AM

Ms. Hanson inforned that the law review article explained
conparable laws in Europe, other US states and federal statute
as "nore stringent” than the current proposal. Sone of these
laws require a duty to assist, rather than sinply to report. The
federal msprision laws had been "on the books" for ninety
years, and used rarely although successfully.

Ms. Hanson reported that in 2005 a woman was convi cted under the
federal law after assisting her boyfriend in a bank robbery.
Prosecutors did not have enough evidence to convict the woman on
acconplice charges, but she was convicted of failure to report
the crine. An appeal was made on Fifth Amendnent grounds, and
the court ruled that the Fifth Amendnent does not afford a
"privilege to lie".

10: 12: 59 AM
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Co- Chair Stedman asked Ms. Hanson to concl ude her testinony.

Ms. Hanson, in a prior hearing, had proposed an exception be
added to subsection (b) of AS 11.56.765 that would provide an
exenption to the requirenent to report when existing |aw
provided a privilege, such as the Fifth Anmendnment protection
agai nst self-incrimnation.

10:13: 50 AM

Ms. Hanson understood that the VCCB had a limted fund source
and thus had to select which victins to conpensate. She expected
no additional costs fromthe VCCB

10: 14: 44 AM

Senator MG@iire set forth that she would present a conmttee
substitute for the bill at a later date. That version of the
bill would incorporate Ms. Hanson's recomendati on regarding the
Fifth Amendnment exception, and would renove reference to
"assault" fromthe bill as it related to crines against adults.

Senator MQuire highlighted the law review article and a | ega
opi nion from Tamara Cook, Director of the D vision of Legal and
Research Servi ces.

#

ADJ OURNVENT

Co-Chair Bert Stedman adjourned the neeting at 10:17: 03 AM
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