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W TNESS REG STER

RI CHARD A. FI NEBERG, Principal Investigator

Resear ch Associ at es

Ester, AK

POSI TI ON  STATEMENT: Presented his report to Alaska Public
| nterest Research G oup (AKPIRG

BONNI E HARRI'S, Seni or Assistant Attorney Ceneral
Department of Law (DQL)
PCSI TI ON STATEMENT: Avai |l abl e for questions.

STEVE PORTER

Consultant to the Legislative Budget and Audit Conmittee (LB&A)
PCSI TI ON STATEMENT: Commented on M. Fineberg's report to the
AKPI RG

ACTI ON NARRATI VE

CHAIR CHARLIE HUGA NS called the Senate Special Conmittee on
Energy neeting to order at 1:45:19 PM Present at the call to
order were Senators Wagoner, Welechowski, O son, Hoffnan,
El t on, Dyson and Huggi ns.

SB3001- APPROVI NG AG
HB3001- APPROVI NG AG

A LI CENSE
A LI CENSE

1:45:19 PM
CHAIR HUGGE NS introduced the people scheduled to speak before
the conmttee today as foll ows:

RICHARD A. FINEBERG Principal Investigator, Research

Associ ates, Alaska Public Interest Research G oup
( AKPI RG
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BONNIE HARRIS, Senior Assistant Attorney Ceneral
Depart ment of Law (DQL)

STEVE PORTER, consultant to the Legislative Budget and
Audit Comm ttee (LB&A)

CHAIR HUGA NS asked M. FINEBERG to relate his background to the
conmittee.

1:48: 54 PM

MR. FI NEBERG t hanked the committee for asking him to speak. He
said he is an independent researcher who cane to Alaska in 1969
to teach at the University of Alaska for two years before
| eaving that for journalism He wound up doing a report on state
spending for AKPIRG in 1982, which led himinto the bureaucracy
at the Ofice of Managenent and Budget (OvVB) where he w tnessed
the TAPS settlenment, which notivated himto “speak out” at this
|ate date. The last position he held at OVB was as senior
advisor to Governor Cowper for oil and gas policy and that
involved a ot of oil and gas litigation. He could see the early
fruits of the TAPS settlement first hand. He has done a few
reports for the legislature since then and he is now working
wi th AKPIRG t hat has done yeoman work in those sanme areas.

1:49
SENATOR GENE THERRI AULT joined the commttee.

MR. FINEBERG stated that he was not advocating any particul ar
course of action based on the inplications of the 50C3. He saw
his role as educational/factual and he is not associated in any
way wWith any of the factions.

1:52: 35 PM
MR. FINEBERG said he would provide an overview and then
hi ghlight five broad points. The first is that three decades of

TAPS operations illustrate that the state cannot afford to get
the tariff part of the gas |line proposal wong. If we do get it
wong, the state stands to lose billions of dollars in revenue

and North Sl ope conpetition will again be inhibited jeopardizing
future devel opnment.

He said the AQ A process seens eerily simlar to the TAPS
settlement in 1985. Hs first substantive point is that the
natural gas contracts and tariff issues are conplicated beyond
belief and will present conplications they haven't even gotten
to yet. Wiile he has trenendous respect for those who crafted
the AGQ A proposal and their intent, he was concerned that it
| acks essential safeguards to ensure that the FERC process wl|

SENATE ENR COW TTEE -7- July 25, 2008



deliver what AGQ A promises in the sumary of low tariffs. A
critical conponent to attaining this goal would be guaranteed
access to all the critical information that the state would need
in a timely manner to ensure state revenues and the maintenance
of open conpetition that hinge on the attainnment of |owest
reasonable tariffs. He cautioned that even the | owest reasonable
tariff could be very high and that they would have to watch the
| anguage very carefully as to what it promses and what the
state may actually be able to get.

SENATOR JCE THOVAS j oi ned the conmtt ee.

MR. FI NEBERG presented five bullet points to give a sense of how
his report, called “Unaddressed Questions: Critical Questions:
Critical Questions about the state’s findings on the TransCanada
(TGO AGA Proposal to Deliver North Slope Natural Gas to
Commerci al Markets,” works. Wien he prepared it for AKPIRG he
t hought the best thing would be to take people into the world as
he saw it. The result was a long, dense report. He then
condensed it into four pages of a bullet summary, but all of his
points were in those bullets. The first is that the tariff
process opens with a bad beginning - The recourse or the ceiling
tariff. This is because as a ceiling tariff, it is not a |ow
tariff. He explained that the next stage gets even worse -
there's a negotiated tariff wth the shippers that has two
structural defects. These defects are built into the FERC
process, which is one of the reasons the AG A renedies were
crafted, but he thought they were off-target.

1:59:40 PM
SENATOR W el echowski asked if he helped wite AGA and if he was
sayi ng they overl ooked sone things when they wote it.

MR. FI NEBERG answered that he was not involved in crafting it,
but he had worked with “the Palin folks” in earlier stages.

SENATOR W el echowski responded that maybe he was nixing up ACES
and Ad A

MR. FI NEBERG said was proud to be involved in the ACES proposal,
but he was not involved in the A A process.

SENATOR W ELECHOABKI asked again if he was saying they
over|l ooked sone things in AG A that need to be fixed.

MR. FINEBERG replied “yes and no.” He believed that there are
problems wth the proposal. He didn't know whether they were
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overl ooked or how it happened, they didn't have sufficient
attention. He wanted to make sure they were clear on what he
bel i eved the defects to be.

2:03: 27 PM
SENATOR W ELECHOWSKI quoted from part of his report that said:

The  vol um nous AG A  proposal | acks systematic
safeguards to protect against the possibility that
unscrupul ous parties mght wuse various accounting
devices to artificially elevate reported costs and
filed tariffs.

Then he asked M. Fineberg if he thought there was sonething
they need to do to fix AGA

MR. FINEBERG replied that he could tell him what renmedy he would
craft, but couldn’t speak to how that would play out in the
broad political mx. One of his concerns is the dilemma we face
if we don't keep TransCanada in the gane, because then the state
woul dn’t have a better party to play the Denali project off of.
He could tell them about the gravity of what AQ A | acks.

2:05:10 PM

STEVE PORTER, consultant to the LB&A Committee, clarified that
as M. Fineberg noved through his report and reconmendations
that these things would becone clearer. M. Fineberg also had
very good recommendati ons on accounting issues and auditing.

2:05:40 PM
SENATOR ELTON said one of the decisions the |egislature needs to
make is whether to grant a license to TransCanada or not. |If

they don't issue a license, the default is the Denali proposal
It would be helpful for him to know if the problem he has
identified in the AG A license proposal is also a problem with
Denali. He assunmed it would be. He also wanted to know of M.
Fi neberg didn’t know that answer.

2:07:32 PM

MR. FINEBERG said he didn’'t see the situation as "either/or" and
he didn't want to meke policy recommendations even if they
wanted them He just wanted to make sure the |egislature knows
what he knows as it makes its policy decisions. Wth that, he
said, “I will stipulate that alnobst every problem with the AG A
proposal would be equally bad or worse with Denali.” He al so
wanted to be crystal clear that he was not endorsing Denali.
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SENATOR ELTON said he would take to heart that each stipulation
in his report applies equally to the Denali proposal and the
Ad A unl ess he says ot herw se.

2:11: 32 PM
MR. FINEBERG said that would be true of 95 percent if not 100
per cent .

SENATOR DYSON asked himto cone back at the end and identify the
structural problens in the agreenent that need to be addressed
now as opposed to the tariff issues, which he said could be
addressed | ater.

MR. FI NEBERG said when he sunmarizes his five bullets he would
give them four questions he thinks need to be asked. And he
woul d not recommend going forward before getting answers to sone
questions he had not seen asked yet and answered. There are
di fferent classes of questions.

2:15: 06 PM

MR. FINEBERG said the recourse negotiated tariff is supposed to
reduce tariffs, but there is good reason to think that would not
be the case when they are negotiating with the shippers, because
the shippers are the producers. They know from TAPS that
producers don't reduce their tariffs; they go for high tariffs.
Al the concerns of 25 years have been borne out by every
jurisdictional decision in spades. What is worse is that as a
general rule there are no refunds on negotiated tariffs. “So now
we're going into it froma high tariff that they' re supposed to
negoti ate down, but it's the same producers who we’ ve seen favor
a high tariff....” Refunds have been seen to not be an adequate
fix on the oil side and on the gas side, AGQ A could conceivably
be worse than Denali.

2:17:12 PM

SENATOR W ELECHOWNSKI said he had worked with M. Fineberg many
times and he's always provided good guidance. He asked if his
research found whether there are typically higher tariffs for
i ndependent pipelines or producer owned pipelines. One of the
argunments is that an independent pipeline is notivated to have
cost overruns because their tariff is based on the higher cost.

MR. FI NEBERG answered that Barry Pulliam [ Seni or Econom st, Econ
One Research] had a table in his June 4th presentation that
showed a 19 percent average reduction from three i ndependent
pipelines. A fourth, the Alliance Pipeline, in another world
status, showed the tariff holding even with no reduction. That
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tariff increased highly due to cost overruns. This is inportant
because it was producer-financed and then sold to the
i ndependents. It’s a line from western Canada to Chicago. So
the evidence is yes there is sonme reduction from independents in
general, but if it has a close affiliation to the producers,
which this pipeline by geologic and geographic definition wll
have and knowi ng who produces the gas, the evidence is very
[imted.

O hers that have done work for the legislature who know nore
about the tax side warn that there are very few exanpl es because
the attorney general ban on producer-owned gas lines for nany
years and so, there aren’t many of them The one big exanple
they have is the Alliance line, which is a good one because it
was huge and cost $5 billion. It was so big that Pipeline and
Gas Journal had an article that took 19 different pages to run
all the details of how huge a cross country pipeline is. It had
cost overruns that pushed the tariff up.

2:21:37 PM

MR. FI NEBERG sai d, t herefore, the evidence is sonewhat
di sconcerting. Lee Raynond, retired chairman of ExxonMbil, told
a reliable source that Alaska’'s line would be built on the

Al | i ance nodel .

2:22: 33 PM
MR. PORTER provided a copy of M. Pulliams report to menbers.

MR. FINEBERG said that viewed in historical context, the
negotiated recourse tariff system appears to have a lot in
coomon with a slow noving train weck — even though FERC has
many able and well-nmeaning people. Gl is difficult to handle
and so is gas. As to the slow noving train weck he comment ed:

Can you say Enron? Can you say BP price fixing in the
propane market? The timng of +the FERC response
denonstrates that when they went to the recourse
negotiated framework in 96 to free up the market for
free enterprise, we ran into many problens. Meanwhil e,
on the oil side, can you say TAPS — which isn't the
negotiated — it’s a conpletely different system But
there is a reason to be skeptical of our friends at
FERC as nuch as we nmy respect them and be |eery of
t he outconmes. | think so.
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He didn't know if the renedies in AGA would necessarily work,
because they don’t have enough information. He listed them as
fol |l ows:

Renmedy Nunber One:
To engage constructively in this arcane process, the
state needs access to tinely and conplete information

— all information. W don't have it, and | see no
assurance that we would have it. And | lived the TAPS
case. ...

Renmedy Nunber Two:

If AGA is set in notion, we have to begin preparing
imedi ately to work on the cost estimates to nmake sure
the recourse tariff doesn't set the bar too high.
Next, we have to establish ongoing accounting and
over si ght.

He el aborated that in 2006, they thought they could handle the
PPT and that accounting and oversight would be adequate. But it
wasn’t and that is why they went back into special session |ast
year. The state didn't have the adequate accounting nechanisns
and costs went out of control and that’'s why they had to do
ACES. TAPS teaches himthat the state didn’t have control of its
facts even in a relatively sinple matter.

He enphasi zed again that the level of facts and information is
incredibly difficult to wunderstand. So the state needs an
accounting and oversight nechanism on tw levels: A to deal
with reporting in gray areas where producers and shippers wll
both have an interest in maximzing revenue that may |ead them
to high tariffs; and B) to deal with inappropriate gam ng of the
system and what that neans when you have a cost that isn't
t here.

This is where the majors differ fromthe independents and that’s
why the state needs all the infornmation. He said that he and M.
Porter have independently cone to the identical conclusion on
that matter.

CHAIR HUGA NS said the TC proposal has a provision for the
producers to take an equity share in the pipe. Assum ng they
have a 50-percent position, he asked what concerns M. Fineberg
woul d have about tariffs in that scenario.

2:30: 23 PM

SENATE ENR COW TTEE -12- July 25, 2008



MR. FINEBERG replied that he couldn’t answer that w thout seeing
real numbers. He thought rolled-in tariffs are a good thing and
that a cap on equity is good. At what point the producers’
interest in a low tariff vani shes because they have an ownership

interest in the pipeline involves incredibly conplicated
nodel ing that he doesn’t do. “lI only know that we ignore it at
our peril — and | know that from TAPS.”

2:31:43 PM

SENATOR WAGONER asked if it wasn’'t nore to the state’ s advantage
to have the producers invol ved.

Wuldn't they be nore likely at 50 percent equity of
the total pipeline cost to put nore pressure on Canada
to hold down the tariff than to increase the tariff?
Unl ess they own 100 percent of the pipeline, | don't
see the advantage that the conpanies would have to
have a higher tariff. You would think they would be
working toward as low a tariff as they could get,
because that’'s to their advantage on shipping their
gas to market.

MR. FI NEBERG answered that he couldn't answer that without going
through conplicated nodeling. What you find is the interest
turns on very subtle things and once they turn on that what they
don’t consider at all is whether their income tax effect is
correctly understood. The state just doesn' t have that
informati on. He said Senator WAgoner’s question was a sound one,
but there are variables they can’t control; one of themis the
tax benefits and how they play out.

2:34: 28 PM

MR. PORTER added that he has had sonme very good discussions on
this with M. Fineberg and they have found a |ot of agreenent
One is that it seens that the only party that is really

interested in low tariffs is the state. FERC will cone forward
with a reasonable tariff, AG A sets certain paraneters, and the
Denali project has argued that they're going to have an

incentive to make a low tariff, but the state doesn’'t know what
it is. TransCanada has cone forward with a reasonable tariff
from their standpoint, but the party that can nost effectively
protect the interests of the state is the state. And one of the
things that M. Fineberg recomends, that he wholeheartedly
supports, is for the state to participate strongly and
aggressively in the tariff process before the FERC and the NAB
to make sure that the tariff is as |ow as possi bl e.
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2: 35:43 PM

SENATOR THOVAS said even though he agrees wth the "Port
Aut hority/LNG t he Good News" portion of his report, that doesn’t
seem to be an option. He was also concerned when M. Fineberg
tal ks about exporting gas that the state’'s senator said that
just wasn't going to happen. M. Fineberg’s nunbers for a
I iquefaction plant are nmuch higher than they had seen before and
practically double the cost of the LNG project to the State of
Al aska. He asked what that would do to the tariff.

MR. FINEBERG replied that those nunbers were taken from M.
Pul | i am s presentation of June 20'" on pages 18-24, 30, 54-55. He
clarified that as daunting as a |liquefaction plant is, it is in
a fence in one place and getting those facts would not be as
difficult as getting them from nmany renote areas. So the costs
may be nore controllable. He didn't have the answers to what it
would do to the tariff.

2:40: 51 PM

SENATOR ELTON said both M. Porter and M. Fineberg agreed that
the state needs to aggressively participate in the tariff
issues. He asked if that would require a change in the
| egislation before them or if that is an obligation the state
i ncurs whether or not a license is issued.

M. PORTER answered that AGQ A does not require the state to
support the terns listed in the application and so AG A would
require no changes for the state to be able to represent itself
before the FERC or the NAB. It is the state’s right to
participate in that process.

CHAIR HUGGA NS referred himto the third bullet of his executive
summary (page 2) that addresses cost estimates for the project.
He used TC s nunber of $26.5 billion and then went on to
i ndi cate that the nedian construction cost estimte would be $46
billion. He asked for nore insight on those nunbers and what
point he was trying to make there.

MR. FINEBERG answered the $46 billion is the P50 construction
nunber in the findings analysis by Goldman Sachs. He didn’'t know
how that figure plays in, but they do know they are |ooking at
cost overruns of up to 40 percent. That is why they negotiated
the arrangenent that got TransCanada to eat part of the cost
overruns in a reduced rate of return. If you believe every
action has an equal and opposite reaction, he said, that neans
that TC is going to be highballing every nunber it can legally
and appropriately in the recourse tariff because it's going to
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have the hi ghest estimates possible so that it won't have to get
a lower rate of return. He thinks it means the state should
expect cost overruns since conventional w sdom says that TC was
probably aggressive and a little bit lowin their costs.

2:45: 03 PM

CHAIR HUGA NS said the last bullet on the sane page addresses
| oan guarantees and he asked if he had any insightful
i nformati on on those.

2:45: 48 PM

MR. FI NEBERG said he had a serious question, which is why would
the state want to tie up the federal |oan guarantees on cost
overruns on the back end when they could be used for sure to
finance loans at a lower rate at the front end. It appears that
the state has traded off the gain of the financing of the |oan
guarantees to the pipeline conpany. It wasn't evident to him
that the state needed to do that.

2:47: 03 PM
CHAIR HUGGA NS said that issue has been brought up before and
t hey needed to look at it.

2:47: 30 PM
MR. FINEBERG commented that he would use that |oan guarantee
guestion as a proxy for a nunber of issues on the gas side.

2:49: 00 PM

MR. PORTER said the key points that M. Fineberg brought forward
are that the tariff was very inportant to TAPS. It takes nore
gas than oil for the sane btu equivalent making the tariff issue
even nore inportant. The tariff is something the state should be
very vigilant about in terns of developing its team to be ready
to participate and represent the state’'s interest before both
t he FERC and t he NEB

After the tariff has been determned, the other thing M.
Fineberg nentioned is that from an audit and accounting
standpoint, the state needs to ensure that it has as nuch
information as it can avail itself of and it needs to utilize
that information to make sure that the accounting for that
tariff is properly accounted for to prevent the state from being
put in a position where its interests are not best represented.

CHAIR HUGEA NS asked if M. Fineberg wanted to meke any other
points at this tinme.
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MR. FI NEBERG added on the question of export to Asia he took a
different view from Senator Stevens. Sone of the reasons he
takes that different view are on page 23 of his report and he
didn’t know if the state could get the export license. To go to
the next level, he would need answers to other questions to nmake
a decision on whether or not he would support a project. He
asked if they wanted those questi ons.

CHAIR HUGA NS asked M. FINEBERG to put themin witing, because
of time constraints, and asked himfor a sunmary statenent.

2:53: 04 PM

MR. FINEBERG said that M. Porter had summarized his position
very well and he thanked the conmttee for its tinme and for
listening to his concerns.

SENATOR WAGONER stated that Congress has been showi ng sone
interest in revisiting the exportation of Alaska’'s oil and is
considering reinstating the ban on exports of Al askan oil.

CHAIR HUGGA NS asked if there are any points the adm nistration
or TC wanted to nmake. They indicated no.

2:55:47 PM

SENATOR DYSON said he wanted to clarify that the state needs to
be very prepared to protect its interest on the tariffs no
matter who builds the pipe and it has sonme tinme to get prepared
before it gets to be a real issue.

STEVE PORTER agreed that the state needs to develop its
financial and econom c teans now.

SENATOR DYSON asked if sonmething in the contract needs to be
tweaked to facilitate the state in getting the information M.
Fi neberg is tal king about.

STEVEN PORTER replied the best way is to have an ownership
interest in the pipe. Short of that, there are sone good
regul ations in place; but down the road, even those regul ations
are insufficient for all the information the state should have.
He woul dn’t change anything in AGQ A today.

2:58: 28 PM

SENATOR ELTON asked if AG A had anything in it that would
prevent the state from changing the regulations in the future
with regard to accessing informati on down the |ine.
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STEVE PORTER replied as long as the state changes |aws of
general application as they relate to any pipeline and as |ong

as all projects are treated equally, it should be on safe
gr ound.
2:59: 03 PM

M5. HARRI S said she had nothing to add.
[ SB 3001 and HB 3001 were held in commttee.]

There being no further business to cone before the conmttee
Chai r Huggi ns adjourned the neeting at 3:00:43 PM
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