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VEMBERS PRESENT

Senator Lesil McQiire, Chair
Representati ve Paul Seaton, Vice Chair
Senator Hollis French

Representati ve Mark Neuman

MEMBERS ABSENT

Senat or Gary W/ ken
Representati ve Lindsey Hol nes

COWM TTEE CALENDAR

- Report on Effectiveness of HB 33 (Ch 91, SLA 05)

- Regulations regarding driver’s license requirenment: Socia
Security Cards

- Regulations and Statutes regarding w | d-stock geoducks

« Inplenmentation of SB 145 (Ch 64, SLA 07)

- Al aska Coastal Managenent Program (ACVMP) regul ations

PREVI QUS COW TTEE ACTI ON
No previous action to record.
W TNESS REG STER

REPRESENTATI VE MAX GRUENBERG

Al aska State Legislature

Juneau, AK

POSI TI ON STATEMENT: | ntroduced Mark Choate.

MARK CHOATE, Attorney at Law

Juneau, AK

PCSI TI ON STATEMENT: Discussed DW's requirenent for a wvalid
social security card for a driver’s |icense 2AAC 90. 420d.

VH TNEY BREWSTER, Director

Di vi sion of Mdtor Vehicles

Anchor age, AK

POSI TI ON STATEMENT: Explained DW' s position regarding drivers
i censing requirenents.
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JOE AUSTERVAN, Manager

O fice of Econom c Devel opnent

Anchor age, AK

POSI TI ON STATEMENT: Explained HB 33; supported reauthorization
of AS 44.62.218 regul ations with sone anmendnents.

WAYNE STEVENS, President CEO

Al aska State Chanmber O Conmerce

Anchor age, AK

POSI TI ON STATEMENT: Supported reauthorization of AS 44.62.218
regul ati ons.

PAUL FUHS, Lobbyi st

PAC Al aska LLC

Juneau, AK

POSI TI ON STATEMENT: Reported on PAC s proposal for geoduck
farm ng.

JOHN HI LSI NGER, Director

Di vision of Commercial Fisheries

Department of Fish and Gane

Anchor age, AK

PCSI TI ON STATEMENT: Presented Division of Comrercial Fisheries,
Department of Fish and Gane position on wld-stock geoducks.

LANCE NELSON, Attorney at Law

Di vi sion of Natural Resources

Anchor age, AK,

PCOSI TI ON STATEMENT: Presented the findings of a legal review of
current regul ations affecting the geoduck fishery.

JOHN GLASS, Deputy Conmi ssioner

Department of Public Safety

Anchor age, AK,

POSI TI ON  STATEMENT: Opposed the wuse of APSIN for scofflaw
enf or cenent .

DAN MOORE, Treasurer

The Municipality of Anchorage

Anchor age, AK,

POSI TI ON STATEMENT: Supported the use of APSIN for scofflaw
enf orcement .

M CK FORNELLI, Senior Admnistrative Oficer

Treasury Division, Finance Depart nment
Muni ci pality of Anchorage
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Anchor age, Al aska,
PCSI TI ON STATEMENT: Supported the use of APSIN for scofflaw
enf or cenment .

STEVE SM TH, Deputy Chief of Adm nistration

Anchor age Pol i ce Depart nent

Anchor age, AK,

POSI TI ON STATEMENT: Supported the use of APSIN for scofflaw
enf orcenment .

JENNIE MORRI' S, representing herself

Anchor age, AK,

PCSI TI ON STATEMENT: Supported the use of APSIN for scofflaw
enf orcenent .

REPRESENTATI VE REGA E JOULE

Al aska State Legislature

Juneau, AK

POSI TI ON STATEMENT: Discussed problens with the Departnent of
Nat ural Resources’ inplenentation of HB 191.

RANDY BATES, Director

Di vi sion of Coastal and Ocean Managenent

Department of Natural Resources

Juneau, AK,

POSI TI ON  STATEMENT: Supported a reevaluation of the Al aska
Coast al Managenent Program

GLENN GRAY

A enn Gray and Associ at es

Juneau, AK

POSI TI ON STATEMENT: Testified that DNR s regulations conflict
with state statutes and asked that they be anended.

JOHNNY Al KEN, Director

Nort h Sl ope Pl anni ng Depart nment

Barrow, AK

POSI TI ON STATEMENT: Testified that DNR s regul ati ons exceed HB
191 statutory authority.

TERRY CAMRY, Pl anner

City and Borough of Juneau (CBJ)

Juneau, AK

POSI TI ON STATEMENT: Illustrated the difficulties of working with
Department of Natural Resources’ regul ations.

ACTI ON NARRATI VE
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CHAIR LESIL MCGQU RE called the joint Admnistrative Regulation
Review Commttee neeting to order at 10:42:30 AM Present at the
call to order were Representatives Mark Neuman and Paul Seaton
and Senators Hollis French and Lesil MGQiire. Representative
Li ndsey Hol nes was excused.

CHAI R MCGUI RE rem nded the public that this commttee was set up
in law to give the Ilegislature the opportunity to review
regul ations that are pronmulgated by various departnents at the

executive level, the Governor’'s branch of governnent, to
effectuate the | aws they nake. She explained that |egislators go
through the commttee process, listen to the debate and
di scussion on a bill and think they know what that bill wll do;

but they often find the regulations don’t seem to incorporate
their intent. This commttee attenpts to reach an understanding
about where m sconmunication exists between the intent of the
bill and the regulations that are put into effect.

Requirenent for a Valid Social Security Card for a Drivers
Li cense 2AAC 90. 420d.

CHAI R MCGQUI RE expl ained that the question is whether or not the
Division of Mtor Vehicles has the authority to require an
applicant for a driver’s license to present an actual social
security card to validate the social security nunber

She commented that they had addressed this in many other
committees that year on the subject of “real ID” which is the
| egi sl ati on passed by Congress in 2005 requiring states to begin
the process to create federal identification cards. It is a very
controversial subject both because of the issue of state
sovereignty and because nmany people believe it encroaches on
citizens’ privacy rights. This is one part of that debate, the
soci al security nunber requirenment and how to prove it.

10: 46: 12 AM

REPRESENTATI VE MAX GRUENBERG Anchorage, AK, introduced Mark
Choate. He said he asked M. Choate to be local counsel in a
lawsuit involving this; Jim Harrison, another nenber of the
Al aska Bar actually carried that forward.

MARK CHOATE, Attorney at Law, Juneau, AK, explained that the
| awsui t challenged DW' s [Departnent of Mot or  Vehi cl es]
authority to inplement a federal law w thout |I|egislative
approval. Unfortunately, the superior court found that they did
not have standing because the plaintiff was not at immediate
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risk of losing her |license. Had the plaintiff been an
undocunented alien, for exanple, sonmeone who would face the risk
of deportation, the <court found that they would have had
standing and could have gotten to those issues. He continued
that they were at the point where they had to decide whether to
continue the litigation or not.

MR. CHOATE recalled the year 1962 when JFK was president and
national |IDs were sonething that happened in communi st states

It would not have been inpossible to create a national ID in
that tinme period but now, 45 years later it happened w thout
di scussion. He opined that there are better ways for the state
to acconplish what it needs to do than inplenenting or
supporting a national identity system which would so negatively
affect the right to be independent and not followed by the
gover nnent .

10: 51: 37 AM
REPRESENTATI VE GRUENBERG sai d he just saw the April 4, 2008 neno
and wondered if there was another copy.

10: 52: 00 AM

CHAIR MCGQU RE stated for the record that the neno they were
referring to was dated April 4, 2008 to her from Lisa Mritz
Kirsch, Legislative Council, discussing the regulation she
referred to earlier regarding the requirenment that “an applicant
must present the applicant’s valid social security card for
verification of the applicant’s social security nunber or an
approved waiver from the United States Soci al Security
Adm nistration or the United States Department of Treasury,

I nternal Revenue Service,” and whether or not it directly
conflicts with existing laws with respect to driver’s |icense
i ssuance.

10: 52: 55 AM

REPRESENTATI VE GRUENBERG said the regulation is set out in the
m ddl e of the first page of the nmeno; it says applicants have to
present a valid social security card or an approved waiver from
the Social Security Admnistration or the Internal Revenue
Service. M. Kirsch cites, as does the regulation, a general
grant of regulatory authority AS 28.05.011 which allows them to
include the licensing of drivers of vehicles and procedures for
obtaining limted license privilege. He cormented that it didn't
say they can determne eligibility requirenents; those are set
out in statute. On the other hand, there is a separate statute
that deals wth this exact issue and under the rules of
statutory construction, a specific statute controls over a
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general statute. That is AS 28.15.061(b) subsection 4, which
says “an application nust ... contain the applicant’s social
security nunber” but then there is a caveat, “the requirenent of
this paragraph only applies to an applicant who has been issued
a social security nunmber.” It doesn't say a person has to apply
for one; and in so far as the regulation appears to require them
to apply, that is beyond the grant of authority wunder this
specific statute.

Kirsch’s nmenb goes on to discuss the Real ID Act; it appears
that the regulation at the top of page 3, 6 CFR 37.11(e) says
applicants nust present a Social Security card or, if one is not
avail able, one of the docunents on a |Ilist that follows.
Representative Guenberg stressed that the states are getting
wai vers from the requirement of Real ID and there is nothing
that shows this regulation is independently binding on the State
of Alaska. In addition, Senator Welechowski introduced a bil
that was being heard in the State Affairs Conmittee, which would
prevent the state from spending any noney to inplenent Real 1D
and the legislature just passed Senator Coghill’s resolution
urging Congress to repeal Real 1D

10: 57: 18 AM

REPRESENTATI VE GRUENBERG read from the top of page 3 of M.
Kirsch's nmeno “Although its regulations require a Social
Security card, the DW reported to M. Harnett [Eugene Harnett]
that it is now accepting these alternative docunents to verify
Social Security Nunbers.” He pointed out that does not get
around his core argunment that the departnment has no authority to
require Social Security Nunmbers; it only deals wth proof of a
social security. H's argunent was with the requirenent of Soci al
Security. Even if that were |legal, he persisted, they would have
to anend the regul ation because the regulation itself does not
support the DW' s practice. Wien the fornmer director cane before
the commttee, DW had inplenented these procedures w thout even
having a regul ation; so there was no regulation allowng themto
do what they did and there is still no statute authorizing them
to do what they did. He said that after the commttee pointed
that out, they inplenented the regulation which, as they stated
here, was effective in the sumer of 2006 after the conmttee
heari ng. In M. Kirsch’s neno, page 2, line 1 under
“Discussion,” the requirements in the regulation were first
added on July 1, 2006.

CHAI R MCGUI RE t hanked Representative G uenberg for providing the
hi story of where the l|legislature has intervened in the past and
said that at the end of the neeting she would circulate letters
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of action stemm ng from each issue. She said Witney Brewster
and Kevin Brooks were present to explain DW' s position; but she
expected to find that there is a regulation that does not
support the current practice. Finally, she felt they m ght want
to issue a letter with a general cautionary note to the governor
or to the commssioner to take care in the area of
i npl enentation of federal Real ID, given that the |legislature
either has not spoken yet or, after this |egislative session,
will have spoken in the form of a prohibition against any
federal funds being used to inplenment that Act.

REPRESENTATI VE GRUENBERG offered, in the interest of conplete
di scl osure, that they received a nenp today from Janes Harrison

the attorney who was primary counsel handling the [|awsuit
Huntley v State and that meno seens to agree with M. Kirsch;
but Representative Guenberg has not had a chance to discuss it
with him

11: 02: 34 AM
REPRESENTATI VE SEATON said he is trying to wunderstand the
statenent that the regulation doesn’t support the practice.

CHAI R MCCGUI RE sai d they woul d be di scussing that.

REPRESENTATI VE SEATON asked if the regulation is reported by the
stat ute.

VWH TNEY BREWSTER, Director, Division of Mtor Vehicles,
Anchorage, AK, wanted to rmake the comittee aware that the

D vision of Mdtor Vehicles has requested no federal funds to

i npl enent the Real I D, they are very aware that the debate is
ongoing within the | egislature and have not noved forward with
i npl enentation in any way. She introduced Karey Hennings,
Drivers Licensing Manager and said they would go into the

hi story of social security nunbers pertaining to drivers
licenses in AK. She continued that the social security nunber
was originally an optional field when obtaining a drivers
license or ID card. If the custonmer provided a nunber it was
taken at face value and entered into the DW dat abase; that
nunber was then printed on the driver’s license or ID card

unl ess the custoner requested that it be suppressed. In 1992 al
states were ordered to conply with the comrercial drivers
licensing programcalled the Motor Carrier Safety Act, and one
of the regulations was a requirenent to obtain the social
security nunber and report that to the Comrercial Drivers

Li cense Information System (CDLIS). The DW was aware that their
systemwas full of incorrectly reported nunbers, fraudul ent
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nunbers and nunbers entered into the database in error, so they
put a policy in place to verify the social security nunber when
i ssuing a coommercial drivers license. The nunber could, at that
time, be verified using the actual social security card or
various forns fromthe IRS such as a 1099 or W2 form The way
the federal regulation 49 CFR, Part 383. 153 actually reads is:

(d)(1) A driver applicant nmust provide his/her Social
Security Nunmber on the application of a CDL; and

(d)(2) The State must provide the Social Security
Nunber to the CDLIS.

11: 06: 28 AM

In 1996, Congress passed The Personal Responsibility and Wrk
Qpportunity Reconciliation Act and Al aska  adopted t he
requirenents of this act in 1998 under HB 344, which required
all driver license applicants to provide their social security
nunber. This was to aid in the collection of child support from
errant parents and was due to changes in the welfare
requi renents. By policy, if someone reported that they did not
have a social security nunber, they <could fill out an
application after swearing to DW that they had never applied
for, obtained or wused a social security nunber. They also
accepted letters from the Social Security Admnistration if a
person was not allowed to obtain a social security nunber. DW
was aware that they had incorrect nunmbers in their database and
that becanme a particular issue in 1996 as they prepared to
provide the information to Child Support Enforcenment. In 2001 HB
110 prohibited DW from printing the Social Security Nunmber on
the driver license or ID card. In 2006 DW connected with Socia

Security Nunmber Online Verification (SSOLV) and ran all of their
records against it. It reported that 79,611 records were in
error, so they began verifying social security nunbers to
determine if the error was in the DW database, the nane, the
date of birth, the social security nunber, or if it was in the
Social Security Admnistration database. They did not want to
send custoners to the Social Security Adm nistration when it was
a DWW problemm so this procedure was included in their
regul ati ons package, which was inplenmented in July of 2006. She
stressed that by requiring the physical card they are nore able
to capture an accurate number.

CHAIR MCGQUI RE interrupted to ask Ms. Brewster to take a question
from Senat or French
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SENATOR FRENCH asked her to go back and say again what caused
the shift in their practices to require the presentation of a
physi cal social security card or proof of a waiver.

M5. BREWSTER asked Senator French to clarify his question.

SENATOR FRENCH said he was asking when DW decided it was going
to begin requiring applicants for a driver’'s license to show
proof of their social security nunber or proof of a waiver from
the Social Security Adm nistration.

M5. BREWSTER said she was not sure exactly when the practice of
requiring physical proof was inplenmented but she would be happy
to find out.

REPRESENTATI VE NEUVAN asked if DW was required to do anything
else to assist the state in collecting paynents, aside from
issuing driver’s licenses and aiding in the collection of child
support. He commented that it seens outside the boundaries of
their normal function.

M5 BREWSTER replied that child support has ability to view the
DW records and can suspend [a person’s driving license] based
on lack of paynent. They also work directly with the court
system and |aw enforcenent on issues regarding driver |icenses
and identification, so it is inportant that they know the person
in front of themis who they say they are.

REPRESENTATI VE NEUMAN asked if everything in their records is
avai l able to every other department within the state of Al aska.

M5. BREWSTER answered “No” that only Public Safety and Child
Support have access.

CHAI R MCGUI RE advi sed that, under a bill she proposed earlier in
the year, they were considering allowing the sex offender
registry unit to access those records, so there is a precedent;
but they found that the permanent fund records were a better
source of information.

M5. BREWSTER added that they work with the Division of Elections
to register people to vote as well. She ended by saying that
their database should be cleaned up by 2011 when they have
conpleted a full 5 year cycle. After that tinme, verifying with a
card, 1099 or W will no |onger be necessary.

11:13: 53 AM
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SENATOR FRENCH said it sounded as if she said they are about to
stop inplenmenting the regulation they are discussing and asked
her to clarify.

M5. BREWSTER said they' ve discussed this issue internally and it

appears that once the database is cleaned up, they will have the
ability to match future social security nunbers against the
Social Security Admnistration s database and they wll likely

not need to do a physical verification in the future.

CHAI R MCQUI RE asked what they will do if the nunbers don’t match
up in the database.

M5. BREWSTER answered that they would require the individual to
go to the Social Security Admnistration to work out the
pr obl em

SENATOR FRENCH asked what woul d happen if the person lived in an
area where there was no Social Security Adm nistration office.

M5. BREWSTER responded that they have the ability to do it
t hrough the nail

CHAIR MCGU RE repeated for the record that as of 2011, when an

applicant cones in for an Alaska drivers license, DW wll
subnmit the social security nunber they have provided for a
match; if it does not cone back with a match, DW w || deny them

a driver’s license until they rectify the situation.
M5. BREWSTER agr eed.

CHAIR MCGU RE asked how that wll wrk. She set out a
hypot hetical situation: a person from Toke is in Anchorage and
needs a license, but the social security nunber does not match
up in the database and the license is denied. She asked how | ong
it would be before that person could get a license.

11:17: 39 AM
M5. BREWSTER explained that they sinply need sone sort of
correspondence fromthe social security admnistration.

CHAIR MCGQUI RE said what she recomrends is that they repeal the
obsolete regulations or redefine them to reflect the current
practi ces.

M5. BREWSTER conpl etely agreed but wanted to make clear for the
record that this regulation packet began well before Real 1D and
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was based on the Anerican Association of Mbt or Vehi cl e
Adm ni strators’ Best Practices, not as a result of Real |ID

REPRESENTATI VE SEATON asked what DW's current practice and
regul ations require when a person cones in for a license and
does not have a social security nunber.

M5. BREWSTER said currently DW would require the individual to
seek a waiver from the Social Security Admnistration and
present that to the DW.

REPRESENTATI VE  SEATON asked Ms. Brewster if it was her
interpretation that that requirenment corresponds with statute
20.15.061 where it says in subparagraph (4) “contains the
applicant’s social security nunber; the requirenent of this
paragraph only applies to an applicant who has been issued a
soci al security nunber.”

M5. BREWSTER answered that she was sinply saying that is the
current practice, which is based upon requiring the individual
to show that they have not been issued a social security nunber.

REPRESENTATI VE SEATON said that does not seem to be what the
statute says. It says if you ve been issued a social security
card you nust provide that; but there is nothing in Al aska
statute to require nore. He asked if the Departnent of Law could
speak to that.

CHAI R MCGUI RE agr eed.

SENATOR FRENCH said it ultimately doesn't matter what pronpted
the regulation; the issue is whether it is in conflict with the
statute. He thought there was a bill sponsored by Senator
Huggins that mght actually support this regulation and asked
Senator MCGUI RE whet her they should try to nake the regulation
conport with statute today and see what happens at the end of
| egi sl ative session or wait.

CHAIR MCGQUI RE said her thought was that she would introduce the
conflict to the nenbers recognizing that there are 3 pieces of
| egislation in process, one of which would rectify this problem
If HB 3 passed it would nmake their action noot; so she thought

they should wait until the end of legislative session and see
what cones out of it. If HB 3 has not passed by the end of
session, they’'ll have to discuss re-pronulgating regulations

that reflect the true statute. The point of the social security
nunber was to assign people an ID to direct them to a benefit
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that would occur later in life; but it has been perverted for
ot her uses. The statute is silent on why one mght not have a
soci al security nunmber; so even the practices are in conflict.

11: 25: 30 AM

CHAIR MCGQUI RE ended by saying they wll follow the issue and
await the end of the legislative session before going forward on
t hat .

M5. BREWSTER thanked the commttee and stated for the record
that the DW does not want to overreach its authority or put an
obstacle before Alaskans in obtaining a drivers license or ID
card; but they do want to be able to verify that individuals are
who they claim to be. They would be happy to work with the
| egi slature to resol ve these issues.

Reaut hori zation of AS 44.62.218 Regul ati ons.

11: 26: 33 AM

"An Act relating to required notification of the Departnent of
Commerce, Conmunity, and Econom c Devel opment, econom c effect
statenments, and regulatory flexibility analyses regarding the
adoption of regulations that may govern the conduct of small
busi nesses; relating to a private cause of action, regulation
i nval i dati on, and judicial review related to required
notification, economc effect statenents, and regul atory
flexibility analyses for the adoption of regulations that may
govern the conduct of small businesses; and providing for an
effective date.”

CHAIR MCGU RE announced consideration of HB 33, a bill by
Representative Kevin Meyers that passed in 2005. She asked the
commttee nenbers to go to the discussion of the program report
on regulations effecting small Dbusinesses. She noted that M ke
Pal owski from Representative Myer’'s office was on hand to
observe in case sonething cones out of the neeting that m ght
require a change to the regul ations.

CHAIR MCGQUI RE continued that the goal of HB 33 was to require
agencies to wite an economc effect statenment and a flexibility
anal ysis statenent for al | regul ations effecting small
busi nesses. The intent was to reduce costs and inpacts on smal
busi nesses by early identification through those reports of the
i mpact regul ati ons would have. She pointed out that this is a 3
year pilot program and is due to sunset in January of 2009, so
they need to reviewit to see howit is working.

11: 28: 10 AM
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JOE AUSTERMAN, Manager, O fice of Econom c Devel oprment expl ai ned
that HB 33 established a 3 year pilot programto reduce the cost
i npact of regulations on snmall businesses. Essentially, Section
218 directs the Departnments of Commerce, Comunity and Econonic

Devel opnent ; Envi r onnent al Conservati on; Health and Soci al
Services; and Labor and Wrkforce Developnent to notify the
smal |l  business regulation coordinator in the Departnent of

Commerce that an agency intends to adopt a proposed regulation
or has received a petition to adopt a proposed regul ation. They
are also required to prepare a snall business economc effects
statenment and a regulatory flexibility analysis in relationship
to small business. He said the program establishes a nechani sm
that assures proposed regulation changes address the concerns
and needs of small businesses and entrepreneurs in the state of
Al aska.

11: 30: 19 AM

He said that, like many of the devel opnent specialists in the
Ofice of Econom c Devel opnent, this Small Business Regul ation
Coordi nator has essentially evolved into an advocate for snal
busi ness and has becone a single point of contact for the smal
busi ness comunity with the State of Alaska regarding their
concerns about regulatory inpacts. The programis increasing the
departnment’s ability to deliver consistently good custoner
service with tangible results to the public.

MR. AUSTERVMAN continued that the program is evolving into a
single point-of-entry business resource for entrepreneurs, snall
busi ness owners, conmunity business providers and other state
agencies as well as outside callers and is helping to establish
the department as a player and a leader in small business
service in the State of Alaska. Not only is it a conduit to
smal |l business, but it provides an outreach point for other
smal | busi ness advocacy groups such as State Chanbers, Community
Chanbers and Al aska Minicipal League. It also helps the Al aska
Regi onal Devel opnment (ARDOR) Prograns to navigate the governnent
| andscape with regard to regulations and how they inpact their
businesses in rural Alaska. He wanted to enphasize that the
Smal | Business Regulation Coordinator has extensive contacts
with rural Al askans, especially through the ARDOR | eaders.

11: 32: 26 AM

He continued that the program is increasing the departnent’s
capacity to address regulatory issues. The person who sits in
this capacity essentially becomes an in-house expert for
Commerce in evaluating and addressing regulatory inpacts, not
just for small business but for other issues. She works closely
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with some of the fisheries devel opnment specialists and mnerals
devel opnent specialists. The program has also increased inter-
agency collaboration and is increasing the quality of the
program s custonmer service to small business and entrepreneurs.
In order to better serve callers and wal k-ins, the departnent,
in collaboration with the Departnment of Econom c Devel opnent,
| aunched the small business assistance center, a website wth
over 150 direct resource links. The inmportant thing to consider
is that all governnment actions have sone sort of economc
impact; this program serves as a conduit in addressing the
concerns of these inpacts. He stated that the primary program
chal l enge they have identified is that, while this person works
closely with the 4 agencies in considering the concerns of
regul atory change, there are no teeth to encourage regulatory
anmendnents or changes that would assure small businesses have
m ni mal inpacts fromregul atory change.

11: 35: 05 AM

MR. AUSTERMAN said they feel Section 44.62.218 is increasing the
state’s capacity to foster a healthy small business environnent
by becomng a source of information, resources and training,
referrals and materials on regulation and regulatory issues to
Al aska entrepreneurs and small business owners. The program is
also increasing the state’s visibility anmong small business
devel opment organi zations state wde and increasing the state’'s
col | aborative partnerships with federal state and non-governnment
agencies seeking to dimnish the cost and intrusion of
regul ations on small business in Al aska and the nation.

He stated t hat t he depart nment strongly supports t he
reaut hori zation of Al aska Statute 44.62. 218 regul ati ons
affecting small business with sonme anendnents.
* The program shoul d continue under the auspice of the Ofice
of Econom c Devel opnment and continue to serve as a contact
point for small businesses faced with regulatory issues.

e The program should be reforned so that it can act in closer
harmony with the 4 denom nated agencies in addressing the
concerns of snmall business as they draft their regulations,
rat her than focusing on vetting regul ati ons already issued.

e There is also a recommended change in the definition of
smal | business from one that enploys 100 or |ess enpl oyees,
to one that has 50 or |ess enployee; but in practice, any
business with concerns about regulations in the State of
Al aska has access to the Small Business Coordinator and all
perceived inpacts with regard to busi nesses of any size are
t aken seriously.
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* Redefine the progranis role by anending 44.33.202 Duty to
t he Depart nent.

* Incorporate the program into the Departnent of Comerce
Community and Econom c Devel opnent; statute and place it
within the departnent as part of its snmall Dbusiness
outreach program with a nandate to assist in creating a
smal | business climate in which small businesses can thrive
within our state. The revised program would establish a
procedure for handling a snmall busi ness  m nor or
unintentional regulatory violation, reviewing conplaints
and addressing themin an infornal person-to-person setting
before they can escalate to the onbudsman or judicial
| evel .

* Refine the mssion of the program grant the program the
authority to report to the 4 agencies when their
regulations are the source of conplaints from snall
busi nesses; enpower the programto receive followup on and
seek information for person-to-person resolutions to
conplaints from small businesses and to address regulatory
practices that result in barriers, unreasonable delays or
detrinents to startup, developnent, or operation of snal
busi nesses.

11: 40: 44 AM

REPRESENTATI VE NEUMAN asked M. Austerman if “this person” he
kept referring to is Jennifer Abbot, who prepared the report
that was distributed to nenbers.

MR. AUSTERMAN said that is correct and noted that at about the
time this program report was due, she had accepted a higher
range job and was on her way out. A lot of intuition with regard
to the program was |lost when she left; but he is still in
contact with her and is trying to garner as nuch of her
know edge as he can.

REPRESENTATI VE NEUMAN noted that in “An informal survey of the
regulators of the 4 agencies in the comunity businesses
provided in the state,” 75 percent of the regulators who
responded to this program want it to sunset; but 100 percent of
the comunity business people want it to be reauthorized. He
asked M. Austerman if he knows why the agencies want it to
sunset.

11:42: 49 AM

MR. AUSTERVMAN answered that his initial response is that it
creates what 1is probably perceived by other agencies as an
unnecessary | evel of paper work; but the Departnent of Comrerce,
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which actually has to respond to this regulation as often as
anybody, is in support of the re-authorization. He did not think
the paperwork was overwhelmng and opined that they mght be
able to develop a nore professional relationship with the other
3 agencies, which would encourage their participation with the
pr ogram

REPRESENTATI VE NEUMAN asked if M. Austerman was trying to
change the program to address the issues that are causing
resi stance in the other 3 agenci es.

MR. AUSTERMAN replied that was certainly their intent; they
don’t want to be part of anybody’ s perceived headache. He said
he would i ke to get buy in fromthe other agencies.

REPRESENTATI VE NEUVAN asked M. Austerman how many contacts he’'s
had from small businesses since the beginning of the year, or
during the 2 Y2nonths of his tenure.

MR. AUSTERMAN answered that the program coordinator left in
January and a lot of their contacts come fromthe small business
regul ati ons website so he didn't have that information on hand
but could certainly get it for him

REPRESENTATI VE NEUVAN said he was trying to judge how nuch the
programis used within the departnent.

11:46: 37 AM

CHAIR MCGQUI RE said she thinks it is an excellent tool and would
like to see it reauthorized, but is not sure why 75 percent of
the regulators see it as a burden and resist doing a thorough
anal ysis. She thinks they m ght be able to make the program nore
functional and said she would work with M. Austerman to inprove
it.

11:48: 53 AM

MR. AUSTERMAN sai d he does not know what relationship the forner
coordinator had with the other departnents but hopes that nuch
can be resol ved t hrough good professional relationship building.

REPRESENTATI VE SEATON commented that recommendation #1 is to
change the focus of the program from vetting regulations to
actually working with the drafting of the regulations and he is
not quite sure how that works when one agency is working in
drafting for another.
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Recommendation #3 sounds as if it would create an informal
hearing officer. He asked if M. Austerman could expand those
recommendations to include how he perceives that they would
actual Iy work.

SENATOR FRENCH complinmented M. Austerman’s work on behal f of
smal | busi ness owners.

WAYNE STEVENS, President CEO  Alaska Chanber O Commerce,
supports reauthorization of the Regulatory Reform Act and | ooks
forward to working with M. Austerman and nenbers of the
| egislature to make this Act the success they believe it can and
will be.

CHAI R MCGUI RE i ntroduced Paul Fuhs to report on his proposal for
geoduck farmng, a topic they have been discussing for 8 years.

W d- St ock Geoducks

11:53: 15 AM

PAUL FUHS, Lobbyist, PAC Al aska LLC, Juneau, AK, said PAC Al aska
is an Al aska geoduck farm ng operation{ that has been battling
for about 8 years to resolve issues surrounding their fishery.
In House Fisheries they proposed noving the whole issue out of
Fish and Gane and into the agricultural section of the
Department of Natural Resources (DNR); they backed away from
that position however, and started good faith negotiations in
another attenpt to work it out. Representative Seaton suggested
putting their position in witing, so they presented a fornal
proposal to the departnent but it was not accepted. The
departnent canme up with sonmething else that PAC Al aska doesn’t
think is going to work. The bottom |line is that this has been
litigated a | ot.

At first people went after sites that had a |ot of geoducks on
them but the Suprene Court said they couldn’'t do that because
it was a conmon property resource and they could take only
i nsignificant amounts off the site.

CHAIR MCGQUI RE interrupted to ask himto describe geoducks to the
publi c.

MR. FUHS said geoducks are 3 foot long clanms that are harvested
using water jets to dig them out of the sand; they are marketed
primarily in Asia.

11:55: 46 AM
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SENATOR FRENCH said he read that the |argest geoduck ever
harvested was 7.5 pounds; he asked M. Fuhs to define the nature
of the dispute for the public.

MR. FUHS said that if they pick a good habitat [for farming] it
w Il have sonme geoducks on it. They are broadcast spawners; they
lay their eggs, the current nobves them around and they |I|and
where they will thrive. So if they pick an area with geoducks on
it, the common property section of constitution says those are
reserved for comon property use. There is a limted entry
fishery with about 108 dive permts; nost are not from Al aska,
but the Superior Court said they can't use a site with amounts
[ of geoducks] on it that would be significant to a conmerci al
fishery. The battle has been how to handle the wild stocks that
are on these sites.

PAC Al aska appeal ed and the Suprene Court ruled that, although
they wouldn’t overturn the lower court’s ruling [that they can
farm sites with insignificant anmounts of geoducks], PAC Al aska
did not have the statutory authority to nmake do that. So the
| egi sl ature passed AS 16.40.100(e), which they feel contains the
solution to this. M. Fuhs read fromthe statute.

(e) Upon the expiration or termnation of a permt issued
under this section, a person who holds a permt for an aquatic
farmng site where wild stocks of shellfish indigenous to the
site are cultured shall, as a condition of the permt, restore
the wild stock of shellfish, as consistent wth sustained
yi el d managenent of the wild stock,

11:58: 22 AM

That neans the legislature anticipated there would be sone wld
geoducks on the site and farnmed stock would be cultivated al ong
with the wild stock that is there. Because it is a conmon
property resource, when they |eave the site, they have to go
back and plant every single aninmal that they found when they
cane to the site so it is in the same condition as it was when
they found it. He said that PAC agreed to replant the higher of
the nunmber of animals they actually took off the site, or the
nunber the departnent thought was there when they did their
initial assessnent. The departnent can verify that they have
repl anted because they have to obtain a permt to buy the
repl acenents from the hatchery and a permt to transport them
In addition, PAC is offering to use a video canera with tine
stanps to video the operation and give it to the departnent when
they have conpleted the restoration. Another question is how
long should the clanms be cultured in order to be considered a
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cultivated product, so people will know they are farmng them
and not just taking all the wild geoducks off; they propose a
period of 5 years, which is about the anpbunt of tine it would
take for planted geoducks to be nature.

12: 00: 06 PM

MR. FUHS said the departnment reserves the right to keep records
on the site and they don't object to that. The issue is that it
can be difficult to determne the age of a geoduck. The
departnment’s proposal says that they have to renobve every
geoduck fromtheir site within the first 5 years and there is no
way to renmove them all; they can’t even see them all. The
departnment’s response to their proposal was that after 5 years
[of age] they can continue to take an additional 5 percent of
what ever they harvested along with that. But there is no way
they can tell the age of a geoduck before it is dug up because
only the siphon shows; and once it has been dug up, the process
required to determne age conpletely ruins the value of the
geoduck. They have to take the shell, grind it down, do acid
etching on it, do an acetate peel and put it under a m croscope
to determ ne how many growh rings there are. He said they think
a better way to do it is to cultivate for 5 years, then restore
the site conpletely. The department can tell that replacenents
are fromthe farm because, in order to harvest any geoduck they
have to harvest a sanple and send it to the Anchorage | aboratory
of the Department of Environnmental Conservation (DEC) where it
is tested for PSP. If the test is good, they can harvest for 72
hours before re-testing. Consequently, farmers have to notify
the state well in advance that they are going to harvest.

12: 03: 21 PM

CHAIR MCGQUIRE assured M. Fuhs that they would continue to
follow the issue. The original law on the books made clear that
the State of Alaska would like to have aquaculture, not in the
area of fin fish but in the area of shell fish; and there seens
to be a pattern of activity in the Departnent of Fish and Gane
t hat goes against that policy.

REPRESENTATI VE NEUVAN referred to M. Fuhs' discussion of a 5
year re-cultivating program and said he assunes that is to
address any concerns about survival rate, to assure the
viability of the stock on that specific |ocation.

MR FUHS confirned that is correct. He said it is a conbination

of predator netting, because sea otters dig them up or starfish
feed off them and renoving debris. One of the biggest factors
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in the growth of a geoduck is the availability of food, so they
nmust renove rocks or logs that restrict the flow of water.

REPRESENTATI VE NEUMAN asked M. Hilsinger if the root of the
probl em was concern by the departnment that cross-spawning wth
farmed stocks m ght weaken the viability of wld stocks.

12:07:17 PM

MR. FUHS said he doesn't think that’s the issue in this case
because geoducks from a specific area are taken to the hatchery,
hat ched, then brought back and planted in that site. The rub was
that a bill was put forward by Representative Seaton, which said
they have good habitat in Kachemak Bay and it |ooks 1like
geoducks woul d grow there so why not take themto Kachenak Bay.

In PAC Al aska’s case, the state put the hatchery in Seward and
they would rather be spending their noney buying seed from them
than in lawsuits. Due to the lawsuits the hatchery has been on
the verge of bankruptcy for years because the business they
expected from the geoduck industry hasn't happened. Due to the
unresol ved | egal issues, this industry is conpletely stall ed.

12: 08: 57 PM

REPRESENTATI VE NEUMAN agreed that this should be a viable
industry in this state and if there are problems within the
department, he’d like to see what they can do about it.

12: 09: 03 PM

REPRESENTATI VE SEATON wanted to correct a statenent about the
bill M. Fuhs referred to. He said that bill would not apply to
Kachemak Bay, which is a critical habitat area that has a
prohi bition on bottom culture. What that bill would have done is
to give an econom c base and an alternate source of incone to
small comunities in Prince WIIliam Sound, Kodiak, and out west
where they have good habitat but no culture of geoducks.

He said the whole thing revolved around a significant anount of
geoducks; if there was an application for a farm site and the
anount was over 2,000 |Ibs per acre, then the Departnent of Fish
and Gane would have a commercial fishery there; the commercia
fishery was supposed to go in and take out all the clans they
could economcally find so there would be less than 2,000 | bs.
That would bring the anpbunt down to an insignificant conmon
property stock of clans on the area that was under a |ease with
DNR. He asked if M. Fuhs could explain, with that criteria (an
i nsignificant population of clans for a conmercial fishery) what
is the paranmeter that goes forward on the “insignificant anmount”
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of geoducks, because what seens to be tying everyone in knots is
what the farmer is going to do with that insignificant anount
[of wild stock] so he can farm He asked if that is correct.

12:11: 05 PM

MR. FUHS agreed. He explained that the departnent felt these
sites were being selected just because people wanted to go get a
ot of wild geoducks. At one point they said they were not sure
of their survey nethods so they were going to open a comrercia
fishery on all of those sites and tell the fisherman to
conpletely deplete them not to do sustained yield. They did
that on about 18 sites and not one site was found to have
significant anounts of geoducks on it; so he didn't think there
was much chance for abuse to occur. He said that the departnent
now has nore detailed survey nethods, so the plan in the future
is to make absolutely sure before the permt goes in that there
are insignificant ampbunts of geoducks on the site.

REPRESENTATI VE SEATON said, regardless of that, if they have a
leased farm site wth the determination that it has an
insignificant amount of comon property stock left, the
departnment requires the farmer to repopulate the site upon
conpletion to at |least the nunber of clans previously on the
site. He was confused about the requirenment of 5 years and the
harvest and everything and asked if M. Fuhs would explain it to
hi m

12:13: 13 PM
MR. FUHS agreed with Representative Seaton that it rmakes no
sense at all. The departnent was attenpting to ensure that

farmers don't take a significant amount [of wld stock] by
forcing themto clear the site and it isn't practical. He said
the dive fishery needs to have a certain density to make a dive
operation worthwhile. It isn't worth it to go pick up one every
10 feet; that’'s why they are considered insignificant to the
commercial fishery. They could actually |ose noney harvesting
wild stocks to clear a site and it’s not necessary; whatever
wild stock is there can stay and they can plant right next to
t hem

REPRESENTATI VE SEATON wanted to nake sure that what they were
tal king about is the handling of that insignificant anmount.

MR FUHS replied said that is correct and what they are
suggesting is that they nerely follow the statute passed by the
| egislature in section (e) that says while you've got wld
stocks there that are cultured (subject to farm ng techniques
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that are specified by the departnment) the farmer can have access
to those and they have to replace them 100 percent so that the
public’s resource is replaced at the end.

12:15:12 PM

JOHN HILSINGER, Director, Dvision of Commercial Fisheries,
Department of Fish and Game, Anchorage, AK, said he understood
that this is a very conplex issue. He first wanted to highlight
sone of the things the departnent has done to ease the burden on
the shellfish farnmers and meke it easier for them to operate.
One of the first issues that canme up, which Representative
Neuman referred to, was the native geoduck versus hatchery
geoduck issue; the departnment initially |ooked at l|arval drift
zones or defining the areas wthin which people could nove
geoducks in order to protect the wild stocks. Their initial
recomendation was to have several zones wthin Southeast
Al aska. In negotiations with the aquatic farm industry, they
conprom sed and made all of Southeast Alaska a single |arval
drift zone for the purposes of obtaining geoduck stats; so there
is nore flexibility for the farmers on where those stats cone
from

MR. HILSINGER continued that the departnent does a survey before
a lease site is issued, the purpose of which is to determne
whet her or not there is an insignificant anount of geoducks. An
insignificant anount is considered to be |less than 2,000 | bs per
acre or less than 12,000 |Ibs for a 6 acre site. Those surveys
are fairly expensive and the cost (up to $5,000) falls to the
farmer; so they altered their survey techniques in order to
reduce the cost. The down side to that is that the survey is not
as precise as it could be and it’'s nore difficult to precisely
determ ne the nunber of geoducks on the site; but it’s a nuch
cheaper way of determning that it’s “insignificant.” As for the
security deposit, the statute requires that the farner plant
seed in order to replace the geoducks that are harvested. This
was conceived of as a bond requirenent, which was a difficult
thing for the farmers to deal with. In working with the farmers,
the departnment canme up with the idea of a security deposit in
the form of a certificate of deposit that would cover the cost
of the seed. The departnent also reduced that cost by
approximately half in order to make it an easier qualification
to meet.

He thought one of the things that have stym ed devel opnent of
this industry has been the conflict between the farners and the
dive fisheries. One of the things that happened in the 2005
| ease was that the dive association opposed or appealed all of
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the | ease applications, tying themup in the appeal process. As
a result, the departnment has determned to neet in Ketchikan on
April 15'"™ with farmers and dive fisherman and try to identify
some zones Wwithin which everyone can agree these | ease sites can
go forward. They hope the divers and the departnent can agree
that there is likely to be less than a significant anount of
geoducks on the sites and the farnmers can identify areas that
are close to existing sites so they can benefit from the
econom es of scale.

12:20: 35 PM
CHAIR MCGQUIRE interrupted to tell M. Hilsinger that they were
runni ng behind and ask himto wap up.

MR. HILSINGER sunmarized by saying that the departnent has a
responsibility to ensure that they docunent the harvest of wld
geoducks and to understand how many are harvested so they can
ensure a simlar nunber are replanted and available after the
farm site. That is why they ask that the clans be harvested
within 5 years; that gives the farmer adequate time to harvest
them on a rotational basis. He insisted that they are sensitive
to the farmers’ concern that they can't harvest all of the
geoducks; so they proposed the idea of a “de mnims” anount
that could be harvested after the end of the 5 years. He
admtted that the farmers’ response indicates it is not a
wor kabl e solution; so they are willing to consider others. But
they do want to maintain the ability to identify fairly
precisely the nunber of wild geoducks that are harvested off a
site both as it pertains to sustainability of the resource and
as it pertains to the necessity of replanting them They are
willing to continue the discussion and he thought that sone of
those discussions would go on at their April 15" neeting in
Ket chi kan.

12: 22: 58 PM

CHAIR MCGQU RE said she looks forward to hearing from M.
Hi | si nger after those neetings and would forward his coments on
to the commttee to see if additional regulatory changes are
needed.

12: 23: 31 PM

LANCE NELSON, Attorney at Law, D vision of Natural Resources,
Anchorage, AK, said they reviewed the current regulations and
don't see any inconsistencies between the current regulations
and the statutory authority that has been discussed here. They
think there is a rational basis for what the departnment decided.
The department does have the authority and discretion to choose
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ot her options that have a rational basis and they are continuing
to work with themon those possibilities.

| mpl enent ati on of SB 145

12:24: 09 PM

CHAI R MCQUI RE announced discussion of the Alaska Public Safety
I nformati on Network (APSIN) and the inplenentation of HB 145 [ SB
145] .

JOHN GLASS, Deputy Conmissioner, Departnment of Public Safety,
Anchorage, AK, said he believes the issue is whether or not the
“scofflaw,” the law that was passed by the Minicipality of
Anchorage, and the inpoundnent or the abatenent of notor
vehi cl es should be entered into APSI N

CHAIR MCGU RE said that is correct; when they passed the bil
for the municipality of Anchorage, the idea was that they had
nunerous scofflaws in comunities who owed extraordinary fines
and they had no way to get at them She said the concern that
has cone back to the cormittee is that they haven’t been able to
access APSIN and her review of the regs in Title 13 indicates
that the latitude is there to allow that. She wanted to hear his
position about it and stated that the goal is to figure out how
to get access to APSIN for the nunicipality.

MR. GLASS explained that APSIN is a crimnal justice infornmation
network; it is not a finder of people for collection of civil

dues and they have resisted putting civil information into APSIN
for that reason. In addition, the scofflaw is strictly a |oca

issue wthin the Minicipality of Anchorage; therefore they
believe the Municipality of Anchorage has the ability and should
in fact inplenent it within their own system He said he spoke
with the Chief of Police in Anchorage who agrees wth his
assessnment. According to information that he received, M. d ass
said the scofflaw affected 42 people in the Mnicipality of
Anchorage who have fines in excess of $1,000. They do have the
ability within their records managenent system or “AMAST’ system
in Tiburon to flag people with special information and he thinks
that is where it should be.

12:29: 09 PM

CHAI R MCGUI RE poi nted out that the law was not intended to apply
only to Anchorage, but to any conmmunity in the state that m ght
wish to do this. She asked M. Gass if he believed that each of
the comunities that chose to enforce the scofflaw should be
required to create its own database.
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MR. GLASS reiterated that Anchorage is the only one doing it. He
said he spoke to a project manager with Tiburon (the conpany
that provides the database software used by the nunicipality)
and was told it wasn’'t “that big a problent for themto do it.

CHAIR MCGQU RE insisted that he had not answered the question.
She reiterated, because the law is a state law, if another
comunity chose to enforce their scofflaw would it be his
position; t he adm nistration’s position; t he Governor’s
position; that those communities would be required to create
their own individual databases as opposed to sinply allow ng
access to the APSI N

MR. GLASS answered “Yes that is my position.”

12:30: 10 PM

DAN MOORE, Treasurer, The Miunicipality of Anchorage, Anchorage
AK, thanked Senator MCGUIRE, the |egislature and Governor Palin
for their support of this inportant targeted public safety
legislation. He said the treasury departnment has for several
years been part of a task force, which involves the police
departnment, DW, the prosecutor’s office and the court systemto
| ook at better ways to enforce court-ordered fines. He said they
act as both an agent of the court and an agent of the police
depart ment.

MR. MOORE explained that once SB 145 was signed into law, the
muni ci pal attorney’s office in Anchorage took hold of the
program and drafted a |ocal adoption ordinance as provided for
in the new state |aw. Anchorage was the first community to do
this. The |local ordinance was unaninously approved by the
Assenbly on Decenber 11, 2007 and the new local |I|egislation
called for the abatenent or inpound of any vehicle being
operated by a known scofflaw. The ordinance explicitly stated
that scofflaws are a known, serious threat to the public safety
and have a high likelihood, at sone point in tinme, of causing a
serious or even fatal vehicle accident. Since |launching the new
program in Decenber of 2007, the nunicipal attorney’'s office has
been the nanagi ng department for all scofflaw inpound cases, as
they are for all other cases involving vehicle inmpounds.

He said that the scofflaw programis functioning, but in a very
l[imted capacity due to the nunicipality's inability to use
APSIN as the public safety tool of choice to track down known
scofflaws. As for the Tiburon system he said they are fully
aware of what it can do and have worked with a task force to
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evaluate it. It was determ ned w thout question that Tiburon was
highly inefficient conpared to APSIN and even to a paper-based
system It would hold up the officer on the street dramatically
when tinme is of the essence.

MR MOORE said the Departnment of Public Safety told them in
Novenber of 2007 that they only wanted APSIN used for crimna

matters; but they found that the Admnistrative Code allows
APSIN to be used for |ocating persons of interest, and not just
persons who have outstanding warrants. On the APSIN website
[ http://wwv. dps. st at e. ak. us/ St at ewi de/ apsi n/ what i sapsi n. aspx] it
is described as “a central repository for ... wanted persons,”
not just crimnal persons. It also points out that APSIN ties
directly into DW records and says that “APSIN services,
however, are designed to serve the federal, state and local |aw
enforcement comunities by providing a data repository and
timely law enforcenent information to the officer ‘on the
Sstreet’.”

He stressed that this is clearly far superior to the current
paper - based, hit-and-m ss system of identifying scofflaws; by
using APSIN they would clearly be able to identify many nore
scofflaws than they can now. He asserted that there are over
1300 scofflaws, not 42, in Anchorage and they are inpounding at
a rate of 1 to 2 vehicles per week. At this rate they wll
likely impound only 75 wvehicles for all of 2008, which
represents only 6 percent of the scofflaw population in
Anchorage. By using APSIN however, they could easily expect to
double, triple or even quadruple the nunber of inpounds that
occur. He asked how any of them in good conscience could say it
is acceptable from a public safety standpoint to choose not to
use APSIN and to thereby mss the opportunity to inpound many
nore scofflaw vehicles per year. To give the conmttee nenbers a
perspective, he said that Anchorage area now inpounds over 2500
vehi cles per year with the DU program al one. He asked again how
any of them could say they are truly doing their best to protect
the public from serious harm when they choose not to use APSIN
and thereby allow countless scofflaws to continue driving the
streets, putting innocent, |aw abiding drivers at high risk of
becoming a future victim of a serious or even fatal vehicle
acci dent.

MR. MOORE ended by asking the conmittee’s support in strongly
asserting that APSIN is a wholly appropriate public safety too
to identify scoffl aws.

12: 36: 16 PM
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CHAI R MCGUI RE said one of her primary reason for introducing the

bill was that there evidence indicates individuals who continue
to scoff the law ratchet up and becone sone of the nore
dangerous folks on the streets; this bill is an attenpt to get

their attention. So yes, inpounding brings in revenues to help
cover sone of those costs, but it is really that nothing else
seens to be working. Wile it is not a crimnal provision,
clearly it was intended as a deterrent as well. She pointed out
that the definition on the State of Alaska' s “Wat is APSIN
website includes “serves the Al aska |aw enforcenment conmunity by
acting as a central repository for Alaska crimnal histories,
wanted persons, stolen itens, nissing persons, protective
orders, person and address information, and others” and goes on
to tal k about driving records.

Title 13 of the Administrative Code, 13 AAC. 68.112 Location
| nformati on, reads:

(a) An agency that wishes to locate a person for a
purpose other than in connection with a warrant under
13 AAC 68.105 or an order under 13 AAC 68.110 may
report to the repository information about the person.

Finally, 13 AAC 68. 160, which governs waiver requirenments (so it
was clearly anticipated when the regs were pronulgated and
adopted that there would be wai vers) reads:

“The departnment wll, in its discretion, waive a
requi renent described under 13 AAC 68.100 - 13 AAC
68.120 or 13 AAC 68.130 - 13 AAC 68.155 or extend a
wai ver for up to one year....”

She said they would continue to work on this. She had planned to
take final testinony but they were “under the gun” for tine.

SENATOR FRENCH said he sure hopes they can get this worked out.
“I'f I were king we would spend mnmllions on integrating
dat abases; it’s a recurrent problem across all areas of |aw and
|aw enforcenment and this is one good exanple.” He asked M.
Moore what is wong with using his Tiburon system

MR. MOORE referred the question to Mck Fornelli.

12:40: 12 PM

M CK FORNELLI, Senior Adm nistrative Oficer, Treasury D vision,
Fi nance Departnent, Municipality of  Anchorage, Anchor age,
Al aska, said that Tiburon focuses on violators resident in the
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Anchorage area. \Wen they |look at scofflaw violators, they are
| ooking at violators who conme from numerous comrunities
t hroughout the Anchorage bow; while they are all in or driving
through the Anchorage area, they may not be in the Tiburon
system APSIN allows access to those individuals who flagrantly
violate the law, Tiburon does not provide that flexibility as he
understands it.

He added that 1,334 individuals are currently on the scofflaw
list. They represent 14,997 citations issued on noving
violations, which is an average of 11.25 per person. If these
i ndi viduals are caught arbitrarily 10 percent of the tine, that
means these nunbers only reflect that 10 percent; they don’'t
represent the 90 percent of the time they are not caught. Even
if they were caught 50 percent of the time, that nmeans a person
showi ng an average of 11.25 citations has actually had closer to
22-23 citations over a period of 5 to 7 years! He highlighted 2
i ndividuals who are on the scofflaw Iist and who had collected
only 2 citations each. Wen he researched them in the Al aska
court system her found that 1 of these individuals has 27
additional wviolations: 14 of them crimnal and 13 noving
violations from 2005 to 2007. The other individual has 19
additional citations: 13 crimnal and 6 noving violations, al
of which occurred in 2007. These scofflaw violators are an
absol ute public nenace! He argued that if this is not an issue
that should be looked at from a public safety perspective, he
soneone needs to explain to himwhat the problemis.

12: 42: 57 PM

MR. Fornelli continued that they have done 13 inpounds under the
scofflaw in 2008. Two of them were retrieved by the registered
owners of the vehicle, who had lent their cars; 4 of them were
retrieved by the scofflaw violator; 6 are still inpounded. As
Dan mentioned earlier in his testinony, utilizing APSIN wth
DU 's, they are doing an average of 50 [inpounds] per week while
the nmunicipality has done only 13 since inplenentation of the
law. He felt they could do a | ot nore.

M. Fornelli spent 12 hours riding along wth Anchorage Police
Department (APD) personnel on January 21, 2008, about 3 weeks
after inplenmentation of the law and said, with all due respect
to the officers, who do a wonderful job in the field, they were
somewhat clueless at that time as to what the scofflaw was. As a
result of their dialog it becane nuch clearer however, and by
the end of that day they had actually inpounded a person under
the scofflaw. The officers wondered why they could not use
APSIN, which they indicated would be the best data source for
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them He enphasized that the scofflaw takes away violators’
vehicles and nakes it harder for them to borrow one. bviously
and nost critically, the focus of this law is to enhance public
safety, to reduce the risk for safe drivers, to enforce
conpliance with law and to provide |aw enforcenent with a needed
tool. It is nmuch easier to see a flag in APSIN showing that this
is a person of interest than it is to thunb through 9 or 10
pages of witten docunentation, whether it's on paper or in on a
conputer. Wth APSIN they could sinply enter the person’s nane
one tinme and get the information they need.

In closing he strongly encouraged the cormmittee to all ow access
to APSIN to assist officers in renoving these individuals from
the public streets.

12: 45: 15 PM

SENATOR FRENCH asked M. Fornelli if he can reconcile the
enorrmous difference between M. G ass’ testinony that there are
only 42 people who m ght get caught up by this law and his, that
t here are over 1, 300.

MR. FORNELLI responded that he does not know how to answer that
guestion. He has a list, which he provided to Senator French’s
of fice, showi ng the nanmes of 1334 individual scofflaws. He said
he does not know where M. dass got his information, so he
can’t point to the discrepancy.

SENATOR FRENCH asked what system or process was used to generate
that |ist.

MR. FORNELLI replied that it is an extract of noving violations
taken from the Minicipality of Anchorage database, which is
called the Delinquent Crimnals Fines and Fees Database (DCF)
and is the storehouse of all of the defaulted, unpaid crimna
fines and fees generated by the court. This is the sane |ist the
officers would have in paper form or have downl oaded to their
conputers.

SENATOR FRENCH asked why they can't use the DCF

MR. FORNELLI answered that it is an accounts receivable
collection tool and lists individuals based on dollar anopunt
owed and citation nunbers; it was not designed for crimnal

support of the police departnent and does not provide them the
information they need. He al so questioned how nany databases the
officer in the field should have to check when he pulls soneone
over.
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SENATOR FRENCH asked if they actually refer to APSIN or if they
call dispatch and have them do the query. His point was that if
this is really a safety issue, perhaps DCF could be provided
live to the officers.

12:48: 51 PM

MR. FORNELLI said that is basically what they have now, they
have a paper copy simlar to what was distributed to the
commttee, which is updated daily.

CHAIR MCGQUIRE thanked M. Fornelli for his testinony and
commented that her bill addressed only noving violations and was
geared toward getting those people off the street. She asked M.
A ass where he got his nunber of 42 scofflaw viol ators.

MR. GLASS expl ained that nunber was provided to him by soneone
working in the APSIN system and said he stands corrected based
on the information provided by M. Fornelli. He pointed out
however, that if those 1300 persons were issued traffic
citations in the Mnicipality of Anchorage, the nanes were
entered into the Tiburon system and a flag could be added to
that system notifying the officers that an individual is one of
t he scoffl aws.

CHAI R MCGQUI RE asked what they would do about the individual from
Pal mer who is not in Tiburon.

MR. GLASS replied that if they were issued a citation by the
Muni cipality of Anchorage they would in fact be in Tiburon.

CHAIR MCGQUI RE persisted, what if the citation was issued in
Pal mer ?

MR. GLASS asked her if this law extended to scofflaws outside
the Municipality of Anchorage.

12:52:28 PM
CHAIR MCGU RE corrected that the point of the bill, SB 145 and
the conpanion House bill, went beyond recovery of fines. The

point of the inpound and forfeiture is to get at the fol ks who
have repeated noving violations. So it isn't really a revenue
raising device, it’s a way to get their attention and to get
t hose people off the street.

MR. GLASS asked again if this |law applies to scofflaws outside
the Municipality.
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CHAIR MCGQUI RE referred the question to Dan Mbore.

MR. MOCRE said they are looking at citations that are generally
issued wthin the Minicipality of Anchorage. The violators can
be living somewhere else but the citations are issued by the
Anchor age Police Departnent.

MR. G.ASS insisted that information is recorded into the RMS
[ Records Managenent Systeni every tinme they issue a citation or
have contact with an individual who has been entered into the
Anchorage Police s RVB.

MR MOORE interjected that he conpletely agrees wth her
statenent that the focus is not on fines or noney collected and
the Gty of Anchorage has budgeted zero dollars comng fromthis
new program so they have no expectation of noney. This is an
enforcement program designed to associate a nore severe
consequence to a very specific group of people, to get them off
t he r oad. Mayor Begi ch recently | ssued a letter to
Representati ve Gardner expressing his strong support for the use
of APSIN, so from the city’'s policy standpoint APSIN is the
cl ear and nost efficient choice.

CHAI R MCGQUI RE suggested that M. More advise the Mayor to send
a copy of that letter to the Senate sponsor of the bill.

12: 55: 45 PM

STEVE SM TH, Deputy Chief of Adm nistration, Anchorage Police
Department, Anchorage, AK, said he wants to share what, in fact,
is the alternative to the use of APSIN for enforcenent of the
scofflaw bill. They have inplenmented a work-around although as
M. Moore pointed out, it may not be as efficient as the use of
APSIN would be. The daily upload of the scofflaw list from the
DCF database is a PDF file, which is sent via email to all of
their commanders, one of whom has been tasked to forward it to
all the sworn officers daily. So every day all sworn officers
get an 8-9 page PDF of that docunent via enmail. There is one
live feed of the system at the utility station, what they call
channel 2 of the dispatch center, so if an officer stops an
individual in the field and that person is on the scofflaw |ist,
t hey have another tool to get the individual off the street but
it does nmean goi ng through the 8-9 page |ist.

Since the advent of APSIN, officers in the field use it alnost
exclusively and don't have to resort to channel 2 as they did
before the nobile data conputers went into the cars. The
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procedure is that the officers have the daily updated database
listing in the car; but they are required to check in wth
di spatch before they can inpound, just in case the person has
paid his or her fines since the list was published.

12:59: 30 PM

JENNIE MORRI S, representing herself, Anchorage, AK, said that on
May 11, 2006 she was hit by one of those scofflaws while sitting
at a red light and it changed her Ilife. She is always in
physi cal pain, but is lucky to be alive because he hit her going
50-55 nph. She said she went to the Assenbly 3 tines and to
Governor Palin’s office once and on Decenber 11, 2006, thought
that sonething was finally going to be done [to get scofflaws
off the streets]. The law was inplenmented on Decenber 28, 2006
before the New Year holiday. On January 2nd of this year she was
hit again and when she nentioned to the investigating officer
that the kid who hit her was not on the scofflaw list, he didn't
seem to know anything about it. She said it seenms to her that
the people who owe all of these fines don’t care about their
lives or the lives of others and if they are not stopped, they
will continue to kill and hurt people. She has spoken wth
Deputy Chief Plumer at APD [Anchorage Police Departnent] and
was told that the list Steve Smith was talking about is only
given to officers once a week. She sketched a quick scenario: If
Oficer Smth is going out on the streets Sunday and stops Joe
Bl ow, he doesn’t see him on the list because he won't get the

new |ist until Mnday. Then on Monday he sees Joe Bl ow s nanme on
the list and finds out Joe Blow killed someone Sunday night
because he didn’t have access to that list. It is absolutely

ridiculous that the officers cannot have access to these nanes
at their fingertips. In the description of APSIN, the |ast
paragraph starts out, “There are sone |imted non-crimnal
justice uses....” The Departnent of Public Safety is saying that
the officers cannot use APSIN because the scofflaws are not
crimnals and there are no warrants; she thinks that needs to be
changed. She asked themto please let the officers use APSIN;, it
is the only efficient tool the APB has.

CHAIR MCGUI RE thanked Ms. Morris for her testinony and said they
woul d continue to work on this.

CHAIR MCQU RE called a 5 mnute at ease at 1:03:44 PM

ACVP Regul ati ons

1:13:22 PM

CHAIR MCGQUI RE <called the Admnistrative Regulation Review
Commttee back to order and announced consideration of the
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Al aska Coastal Managenent Program that was put in place as a
result of HB 191, which passed in 2003.

REPRESENTATI VE REGA E JOULE, Kot zebue, AK, expressed
appreciation for the commttee’s wllingness to schedule a
hearing on this issue on such short notice. He said that as
representative of the North Slope Borough, the Northwest Arctic
Borough and Shishmaref, which are all coastline communities
t hroughout the northern part of the state, he gets to hear about
t hi ngs when they are not working and he has heard a | ot over the
past couple of years about their frustration since the adoption
of HB 191.

Most if not all of the coastal communities were in opposition to
HB 191; but they have tried to adapt to the law. There is so
much concern about the coastal zone issue that it led to his
introducing a conpanion bill to Senator O son’s, HB 243 relating
to the Coastal Managenent Program and establishing a Coastal
Policy Board. He assured the conmttee that he understands the
politics in the building and the issue they are dealing with and
he is under no illusion that the bill he introduced is going to
pass, despite his efforts. As they look forward to devel oping
the state’s resources, it is the partnerships with the people
who will be inpacted by that devel opnent that determ ne what the
attitudes toward it will be; in this case, things have becone
very confrontational. He said he hopes, as a result of this
hearing, this comrittee can continue to track the progress of
these regulations so that when upcoming legislation is
i ntroduced, they will have a better understanding of where they
need to go with it.

He said the level of frustration he is seeing is due in part to
a perception that the process is noving, “dam the torpedoes,
full speed ahead” and the people are just not part of the
process. That is why he introduced the bill.

1:19: 35 PM

CHAI R MCQUI RE thanked him and noted that the committee nenbers
packets contain a letter to her from Representative Joule and
Senator O son summarizing their concern that the regulations
adopted are nore stringent than what was intended under HB 191
and that those regulations have had an extraordinary inpact on
t he communiti es.

REPRESENTATI VE JOULE agreed and said, given the area of the

state that he represents, they are supportive of devel opnent
with a caveat; they need to preserve the renewable resources
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after developnment is done. He remnded the commttee that he’s
wor ked on the energy council and has advocated for things |ike
the opening of ANWR, so it is not as if he's anti-devel opnent;
but to have a sense of cooperation between the entities that are
going to govern this devel opnent and the people who are going to
feel the on-the-ground inpact of it is very inportant. There
needs to be inclusiveness as they develop policies and
regul ations that will allow these things to nove forward.

1:21:46 PM

RANDY BATES, Director, Division of Coastal and Ocean Managenent,
Department of Natural Resources, Juneau, AK, said he is here to
answer any questions they m ght have.

REPRESENTATI VE SEATON said it was reported that in the Senate
hearing on the bill, the departnment admtted the regulations in
pl ace were nore stringent than anticipated under the statute. He
asked if M. Bates could explain that to himand tell him which
regul ations he has identified that have been inplenented in a
manner that is nore stringent than anticipated by the statute.

MR. BATES said his testinony during the SB 161 hearings was that
“the ACMP regulations were nore stringent than was originally
i ntended under HB 191.” It was not that they determ ned the regs
conflicted wth the statute, but rather that the regulations
thenselves turned out to be nore stringent than what was
originally contenplated under HB 191. By that, he neant that
when Marty Rutherford, the consultant at the tine, and Pat
Glvin, a former director of the Division of Governnental
Coordi nation, were testifying, their statenents were regarding
certain opportunities for districts to wite enforceable
policies; and they proposed certain enforceable policies that
they felt the districts could wite in the future. The
regul ations as they were promulgated becanme nore stringent as
they inplenented the statutes and therefore, what they believed
when they testified under HB 191 as far as districts being able
to wite policies, was not the case when they put the
regul ations in place.

REPRESENTATI VE SEATON asked if he was saying that HB 191 as
enacted required a nore stringent interpretation, or that the
departnent decided to wite nore stringent regul ations.

MR. BATES answered that it was a conbination of both. Certainly
they recognized what the intent was, to streamnmline coastal
managenent and elimnate duplication of authorities and what
district policies can and cannot wite as it relates to state or
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federal law. Based on what they believed the intent of the
| egi sl ation was and what the adm nistration wanted to acconplish
with coastal nanagenent, the regulations were pronulgated in
this way.

SENATOR FRENCH asked what the solution is if they are nore
stringent than what was intended.

1:26:57 PM

MR. BATES admitted that there are challenges and insisted that
they want a coastal program that is a good fit so they're
unified on all fronts. He said they'Il hear the term“legs to a
stool” and they recognize that the coastal districts are 1 |eg;
the applicants or the industry are another leg; and the state
agencies are the third leg. To make sure the stool fits,
everybody has to have a seat at the table. Recognizing that
they’ ve got problens with the coastal program and that they want
to find out what they can do to fix it, DNR and the
adm nistration have supported a reevaluation of the coastal
program He said there should be a letter in the nenbers’
packets that |ays out....

CHAIR MCGQUI RE said they do have the letter dated February 22,
2008 by M. Bates to ACWP participants discussing the need for
the departnent to revisit and reeval uate the program

MR. BATES told Senator French that |letter addresses his question
in a nutshell. They intend to reevaluate the program open a
public conment period; solicit input on a package of statutes
that they believe would be responsive to the issues and
chal | enges they’ ve heard; and ultimately pronul gate regul ations
(about a year and a half from now) to make positive changes to
the coastal program They recognize there are ongoi ng chall enges
and will certainly bring back a package in January of next year
that reflects the ACWP and all of its participants’ needs.

1:29: 13 PM

REPRESENTATI VE = SEATON said that, regarding the goal of
streamlining and mnimzing duplication, his understanding is
that what they've actually done is multiply duplication for a
nunber of the coastal zone districts. They have inplenented
t hese enforceable policies in their planning and zoning Title 29
power and therefore the way it’s being inplenented is
confounding the stated purpose. He asked if that is correct and
whet her a devel oper now has to go through not only a consistency
review, but also in nany areas an independent permtting process
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for the sane things that used to be under enforceable policies
through a | ocal PNZ process.

MR. BATES answered that, using Representative Seaton’s district
as an exanple, when the Kenai Peninsula Borough recognized that
the majority of the enforceable policies in their existing plan
from 2003 were not going to be approvable under state |aw, they
incorporated them into, or left them in, their own code and
ordi nance. Their coastal plan has been revised and adopted and
they are looking forward to getting it in place; but their
former enforceable policies are part of their code. That was
their choice. He admitted that in the Northwest Arctic Borough
where only 1 in 50 of the policies they proposed was approved, a
conpari son of the nunber of approvable policies versus what was
in their former plan is quite shocking. The sane is true of
Kenai. Many of the issues that were the subject of their
enforceable policies are already addressed by other state or
federal |aw, neaning the Corps of Engineers has jurisdiction and
some of the enforceable policies that the Kenai Peninsula
Borough had were the subject of the operational |aw of the
Corps, or the Coast Guard, or the Ofice of Habitat Managenent
Permtting. Again, one of the tenets of the reform under HB 191
was to elimnate that duplication so a coastal district wouldn’t
be adopting or addressing the very sane operational law as a
state or federal agency. That duplication created a chall enge or
conflict regarding who controlled the |law. The Kenai Peninsula
Borough chose to leave the existing 2003 plan in their |aw and
that is their decision.

REPRESENTATI VE SEATON said the testinony yesterday was that the
99 or so enforceable policies that were in place before, are all
incorporated in Juneau's PNZ code; they had testinony from the
North Sl ope Borough that they have a problem as well. Wat he
said he is trying to figure out is if these overly stringent
interpretations used by the departnent have resulted in nore
permts being required.

1:33:29 PM

MR. BATES replied that from the state's perspective no nore
permts are needed; that is a question better directed to the
muni cipalities. |If the policies relate specifically to the
subject that a state or federal agency is already addressing,
then that issue may already be addressed during the consistency
review, therefore while the municipality may choose to take that
up, it may already be resol ved.

1: 34: 18 PM
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SENATOR FRENCH asked if M. Bates would agree to a checkup
sonetime in Septenber, October, Novenber naybe, on how they are
doing with developing the regs so they won't end up at the next
session without a bill.

MR. BATES answered they would be nore than happy to provide an

update. The reevaluation in terns of the governor 1is a
transparent effort; they intend to copy the legislature on the
letters, invite them to the neetings and invite them to

partici pate and submt comrents.
CHAIR MCAQUI RE said this issue needs a | ot nore work.

1:35:58 PM

GLENN GRAY, denn Gay and Associates, Juneau, AK, said he has
wor ked for 15 years with the Al aska Coastal Managenent Program
first wwth the office of the Governor, D vision of CGovernnenta
Coordination and, for the past 5 years, with 7 Al aska Coasta
Districts to help them develop their coastal plans. He said his
testinony would address three matters: how the Coastal
Managenent plan works; how the regulations conflict with the
statutes; how the regul ati ons have been inpl enent ed.

1:36:40 PM

The essence of ACWP is sinple. Devel opnent projects undergo a
review for consistency with the enforceable policies of the
coastal districts and wth the statewide standards of the
coastal program The |legislature created the program in 1978
because it furthered state’s rights, especially with the outer
continental shelf reviews. It gives the state a neaningful seat
at the table with the federal agencies and no federal permt or
federal action on its own can be finalized until the state finds
the project consistent with the coastal nanagenent prograny so
it’s very inportant. He added that the program covers urban
areas |like Anchorage as well as the rural areas throughout the
state that are in the coastal zone. The |egislature reforned the
program in 2003 when it passed HB 191 and although it made sone
maj or changes, the legislative record is really clear that the
coast al districts would retain the ability to establish
enf orceabl e policies.

1:37:52 PM
DNR recently testified that its regulations go beyond the intent
of HB 191; but in M. Gay's opinion they exceed the statute in
3 nmgj or areas:
1) The regulations severely restrict the subjects that an
enforceabl e policy may address.
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2) The regulations anmend the statew de standards to narrow
the subjects that my be addressed during a state
coordi nated consistency review. For exanple, the mning
standard was conpletely renoved from the statew de
standards and although districts are told they can have
i ndi vidual policies that address mning, to his know edge
not one that has been proposed has been approved.

3) The regulations limt the scope of the consistency reviews
t hensel ves.

MR. GRAY said he does not believe any of these restrictions are
supported by the ACWP statutes, even the revisions in 2003. He
poi nted out that he had provided an attachnment with his witten
testi nony, which addresses each of the specific regulations and
he offered to answer questions about it.

The coastal districts and the Al aska Minicipal League expressed
some concern that there mght be some arbitrary denial of sone
of the policies of the districts and the |egislature responded
to that by changing the legislation to say that the DNR “shall
approve” the plans if they are consistent wth both the
statutory provisions and the district plan criteria “adopted” by
DNR. He opined that the word “adopted” is really inportant
because things are generally adopted through the regulations.
Even though the regulations nmake it appear that the coastal
districts may establish nmeani ngful policies, DNR has disapproved
hundreds of proposed policies. For sone subjects the agency has
not approved any policies at all; for others, |ike subsistence
or habitat only 2 or 3 policies have been approved for all of
the coastal districts; and in his opinion, the vast majority of
policies that have been approved are not very neaningful. He
felt it mght be of interest to note that the list of sanple
policies that would be approvable, which was given to the
| egislature in 2003 disappeared from the ACMP website. Wen he
asked about it he was told that they no |onger apply. A new |ist
of approvable sanple policies was put out but these did not do
much to protect coastal resources or uses. The findings in HB
191 clearly state that the purpose of the legislation is to
avoid regulatory confusion and the regulations have done just
the opposite by introducing uncertainty and a lack of
predictability. Coastal districts may not be able to answer
speci fic questions because they are busy doing their other jobs;
it is so confusing right now that there are very few people who
have sone sense of what these regulations really nean. The
gui dance given by DNR was often confusing and much of it was
given verbally without any witten backup; when the districts
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asked for clarification they were treated with intimdation and
even threats.

1:41:14 PM

In closing, he was encouraged by the Palin admnistration’s
enphasis on transparency. DNR testified earlier this year that
the regulations are nore stringent; he believes that neans that
they conflict with the statutes. If district policy is nore
stringent than the ACWP regulations it’s not allowed. He sees no
reason why these regulations cannot be anended right now, they
know what the problens are and howto fix them

1:42: 02 PM
REPRESENTATI VE SEATON asked M. Gay if it is his opinion that
the bill before House Resources on coastal zone managenent woul d

resol ve these conflicts.

MR. GRAY replied that he did not think it would bring the
program back to the way it was originally, as many coastal
districts would prefer; but he believed it would resolve the
maj or issues and result in sonething workable that would be
agreeable to nost coastal districts.

CHAIR MCGUI RE cautioned the body that she was trying to avoid
di scussi on about |egislation that was being considered in other
conmi ttees.

REPRESENTATI VE SEATON expl ained that he was trying to determ ne
whether the regulations in conflict here would still be in
conflict if the programwas changed by that bill.

MR. GRAY commented that if that bill passed, there would need to
be new regulations; but he believed the bill would fix any
conflicts in the current regul ations.

1:43: 48 PM

JOHNNY AIKEN, Director, North Slope Planning Departnent, thanked
the commttee for hearing their concerns. He said that, as Randy
Bates of DNR testified earlier this year in the Senate Comrmunity
and Regional Affairs Conmttee, the Al aska Coastal Managemnment
Program regul ations are nore stringent than what was intended in
HB 191. In other words, these regulations do not conply with the
Al aska Coast Managenent Program statutes; and a regulation that
is not consistent with state statutes is not valid.

The review of the North Slope Borough’s plan under these
regul ations was very frustrating; the rules kept changing and it
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was very difficult to keep up with the different interpretations
of the regulations. The North Slope Borough nade a special

effort to make sure that their proposed enforceable policies and
designated areas net all of the approval criteria adopted by
DNR. They put together a team from the wldlife, law and
pl anning departnents as well as the Alaska Eskino Waling
Comm ssion to review the regulations and ensure that they
conplied with them They believe many of the reasons for denia

of the policies and designated areas are inconsistent with both
HB 191 and DNR regulations. Certain regulations in all 3
chapters of the Coastal Mnagenent Program regul ati ons go beyond
the intent of the statutes. For exanple, 11 AAC 114.270 limts
the types of policies that a district can wite even though
there are no such prohibitions in the statute. Al though DNR
assured the legislature in 2003 that districts would be able to
have policies on subsistence and other coastal uses and
resources, DNR denied all of the North Slope Borough s proposed
policies on subsistence and its entire inportant habitat
designation. The statewide standards in 11 AAC 112 also go
beyond the statutes because they elimnate consideration of
effects on sone of their nobst inportant coastal resources. For
exanple, the revision to the half dead standards elim nates
consideration of effects to fish and marine mamuals in off shore
areas; now they can only discuss the effects of projects on
human uses. He stressed that it doesn’t nake sense that they can
no longer talk about the effects of a project on the habitat
itself for whales, marine manmal s and fi sh.

DIRECTOR AIKEN said the North Slope Borough believes the
[imtations in chapter 11 AAC 110 on the scope of review also
fail to follow state law. The scope of review sonetines
elimnates inportant parts of projects from project consistency
reviews. For exanple, during a review of a nulti-year OCS
exploration project |ast year, they were told that they could
not inspect siting surveys; in addition, the applicant was not
required to disclose how many wells would be drilled and the
specific locations of the drill sites.

He ended his testinony by saying that the Al aska Coastal
Managenent Program regul ations are very difficult to understand.
The changing interpretation of those regulations by DNR made it
even nore difficult to wunderstand why nobst of our proposed
policies were denied. He thanked the comittee again and
specifically thanked Representative Joule and Senator O son for
bringing the issue to the commttee.
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TERRY CAMRY, Planner, City and Borough of Juneau (CBJ), Juneau,
AK, said she has been with the city since 2000 so she is
famliar wth all of the stages this program has gone through.
She said their top issues with the program are restoring DEC s
[ Department of Environnental Conservation] role and allow ng
districts to wite policies that effect air and water quality.
They want to elimnate the excessively restrictive requirenents
that say a district can't wite a policy if a state or federa
agency has authority over it. And they wuld I|like to see
elimnation of the restrictive designated area requirenents.

She provided an exanple of the interpretation of these
regul ations and what it nmeans in a practical sense. They went to
medi ati on over the Juneau wetl ands managenent plan, which is a
maj or conponent of their coastal plan. They were told in the
original legislative review of HB 191 that they could retain
this plan; later that was repeatedly denied. The wetland
managenment plan has very detail ed nanagenent policies that are
based on formally categorized high value and | ow val ue wetl ands.
It was designed to pronote devel opnent on | ow val ue wetl ands and
all ow devel opnent on high value wetlands wth certain
restrictions. The plan was first accepted into the ACMP in 1992
and was based on a decade of scientific research. She read a
partial list of reasons why DNR denied their wetland plan:

e The state standard uses the terns “avoid,” “mnimze” and
“mtigate,” therefore the state has authority over those
ternms and therefore |ocal policies can’'t use those terns.

e The state standard addresses wetlands, therefore | ocal
policies can’t address wetl ands.

* The Corps of Engineers addresses wetlands; therefore |oca
policies can’t address wetl ands.

 DEC has authority over water quality issues; therefore
wetl and policies can’t address water quality issues.

Al inportant habitats nust have a direct connection to
coastal water; therefore the district nust prove this
connection to have |ocal policies.

At a later stage DNR told themthat their policies were approved
but their mapped designated areas were not and therefore their
policies didn't apply. Later still, DNR told themthat the state
standard on wetlands wasn’t the problem for them because the
state standard addresses only salt water wetlands; the problem
instead was with the Corps of Engineers.
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M5. CAMRY continued that through the process of review and
medi ati on, t hey addr essed each one of t hese i ssues
systematically with varying l|evels of acceptance from DNR
Utinmately they received final approval of the Juneau Wetl ands
Managenment Plan by nmaking sone mnor changes to their wetland
maps, making sonme m nor changes to the wording of their policies
and by obtaining a letter fromthe Corps of Engi neers expl aining

in significant detail how the Corps’ policies differ from
theirs. This process took 2 years, and this absurd pattern is
not unique to Juneau. So clearly there is a long list of
probl ens here. They don't blame DNR staff or M. Bates; they
bl ame badl y witten regul ati ons from t he Mur kowsKi
adm ni strati on, which are subject to a wde range of

interpretations and cut out the district role over and over
agai n.

CHAI R MCGQUI RE asked Ms. Canry if she would be willing to submt
a witten copy of her testinony.

MS. CAMRY said she would do that on Monday.

There being no further business to cone before the conmttee
Chair MCGU RE adj ourned the neeting at 1:54:12 PM
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