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CHAIR KYLE JOHANSEN called the House Transportation Standing

Commttee neeting to order at 2:40:17 PM Represent ati ves
Doogan, Fairclough, Keller, and Johansen were present at the
call to order. Representative Salnon arrived as the neeting was

in progress. Also in attendance was Representative Doll.

HB 415- USED MOTOR VEHI CLE SALES

2:40: 26 PM

CHAI R JOHANSEN announced that the first order of business would
be HOUSE BILL NO 415, "An Act relating to disclosures required
for the sale of a used notor vehicle, including a trailer, by a
not or vehicle dealer.”

2:40: 48 PM

DAVID SCOIT, Staff to Representative Johansen, Alaska State
Legi sl ature, explained that HB 415 renoves |anguage governing
the sale of wused vehicles that is no longer of benefit to
consuners, deal erships, or the state. This |egislation repeals
AS 45.25.465(c), which requires that all used vehicles for sale
by a dealer are posted with a notice specifying that the vehicle

isn't subject to Alaska's "lenmon law," isn't covered under a
manufacturer's warranty; wasn't rmanufactured in a foreign
country, including Canada. M. Scott pointed out that the

consuner protection provided in AS 45.25.465(c) isn't applicable
because used cars aren't subject to Alaska's lenmon |aws and
aren't sold with a nmanufacturer's warranty. Furthernore, the
deal er nust al so provide whether the vehicle was manufactured in
a foreign country, as specified in AS 45.25.470. M. Scott
opined that AS 45.25.465(c) |eaves dealers subject to lawsuits
and is a violation of wunfair trade practices, which allows for
|awsuits that demand treble damages and reinbursenent of full
| egal costs, even when consuners haven't suffered any actual
harm or damages. Al though one may argue that there can never be
too much consumer protection, when the state places undue
burdens on Al aska's businesses while providing no additional

consuner protection it's tinme to reevaluate. M. Scott then
noted that the legislation includes retroactivity clauses on
page 1, lines 11-14 and page 2, line 1, which allow any case to

continue to its conclusion wthout affecting the rights of
Al askans that are now in court while precluding future court
action.

2:43: 30 PM
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REPRESENTATI VE FAI RCLOUGH noved to adopt CSHB 415, Version 25-
LS1546\ C, Bannister, 3/17/08, as the working draft. There being
no objection, Version C was before the commttee.

2:44: 09 PM

CLYDE "ED' SNI FFEN, Seni or Assi st ant Attorney Ceneral,
Commercial/Fair Business Section, Cvil D vision (Anchorage),
Departnent of Law (DOL), referred to DOL's letter of support for
SB 164, the conpanion to HB 415, dated February 19, 2008. The
aforenentioned letter indicates that when AS 45.25.465(c) was
originally drafted it was intended to apply only to current
nodel used vehicles and the expansion such that it was applied

to all used vehicles was due to a drafting error. However,
since that letter was drafted, DO. has learned that the
expansi on  was an i ntenti onal act on behal f of u. S
Representative Guenstein (ph). Even so, DOL supports this

proposed change because it is fairly redundant. At the tine the
statute was passed, current nodel vehicles were particularly
susceptible to m sperceptions by consuners during the purchasing
process because they |ooked new when in fact they were actually
used vehicles. Furthernore, if those vehicles were manufactured
for sale in Canada, the North American nmanufacturer's warranty
and the lermon law didn't apply. Those were the nmain consuner
harns that were originally trying to be addressed. The
expansion of the statute to all used vehicles did inpose other
burdens on autonobile dealers for the remaining inventory of
used cars that were already protected under existing statutes.
Because it's already required that dealers disclose to
consuners, in witing, whether the vehicle is manufactured for
sale in Canada and because the Federal Trade Comm ssion (FTC)
already requires a wi ndow sticker that clearly explains whether
a vehicle is under warranty, those issues have been addressed
for a nunber of vyears already. Therefore, expanding the
requirenents to the entire inventory of used cars of the dealer
seens unnecessary. He noted that in 2006 there was an anendnent
to Title 8 that actually renoves reference to current nodel
vehicles from the Autonobile Dealer Act. Furthernore, in the
| ast couple of years npbst major auto manufacturers extended
their warranties to vehicles sold in North Anerica. M. Sniffen
opined that there doesn't seem to be an issue of used current
nodel vehicles comng into Alaska as was once the case. Taking
all of the aforenentioned into consideration, it seens that
consuners are adequately protected, he said.

2:48:15 PM
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REPRESENTATI VE DOOGAN related his understanding then that this
[ st at ut e] was originally intended to require a sticker
specifying that current nodel used vehicles brought over from
Canada were used.

MR. SNI FFEN noted his agreenent with that understandi ng.

REPRESENTATI VE DOOGAN then inquired as to how folks would be
able to determne if a vehicle being sold as new is actually a
used vehicle from Canada, if this [statute] is elimnated.

MR. SNI FFEN stated that a person will be able to tell because of
the FTC s buyer's guide that's displayed in the w ndow of the
vehicle and the witten disclosure in the paperwrk that the
vehicle was manufactured for sale in Canada. The latter should
raise flags to the potential buyer that the vehicle is likely a
used vehicle.

2:49: 46 PM

REPRESENTATI VE DOOGAN directed attention to the retroactivity
section of HB 415, which specifies that "it" wouldn't apply to
any suit filed prior to January 1, 2008. He asked if the
af orenenti oned woul d di sadvantage those "who mght be trying to
beat us on the finish line."

MR. SNl FFEN acknow edged that there was concern in relation to
SB 164, the conpanion to HB 415, regarding depriving the rights
of those with existing cases. He noted that he, in fact, is
involved in a couple of existing cases. He said there was no
desire to have the retroactivity to unnecessarily interfere with
the rights of people being represented to go forward and
recover. The original retroactive |anguage, to the extent
allowed by law, nekes this retroactive to 2004. M. Sniffen
explained that the retroactivity |anguage was changed such that
those lawsuits pending prior to January 2008 could continue and
the retroactivity would only apply to actions brought forward
after January 1, 2008. Therefore, no lawsuits are being
extingui shed, he clarified.

2:51:49 PM

JOHN COCX, Legi sl ative Di rector, Al aska Aut o Deal ers
Associ ation, opined that this cones down to an issue of fairness
and Al aska | obs. As previously testified, these requirenents
for stickers are redundant and unnecessary. Because it's an
unfair trade practice, there doesn't need to be actual harm or

HOUSE TRA COW TTEE -7- March 18, 2008



damages suffered by the consuner. He recalled that in the 13
years he was in the autonobile business he never received any
cooments related to the sticker that nmade a difference on
someone' s purchase. M. Cook remarked that it's troubling that
since no actual harm or damages has to be proven, |awsuits could
proceed which could close down what are largely fam/ly-owned

smal | Al aska- based busi nesses. A class action lawsuit of the
magni tude of one that's proceeding now would either bankrupt or
close nearly any Al aska-based business. M. Cook related the

Al aska Auto Deal ers Association's support of HB 415 and strongly
urged the comrmittee to report it fromconmttee today.

2:54:51 PM

CHAI R JOHANSEN cl osed public testinmony.

2:55:02 PM

REPRESENTATI VE FAI RCLOUGH noved that the committee report CSHB
415, Version 25-LS1546\C, Bannister, 3/17/08, out of commttee
wi th individual recommendations and acconpanying fiscal notes.
There being no objection, CSHB 415(TRA) was reported from the
House Transportation Standing Comm ttee.

The conmttee took an at-ease from2:55 p.m to 2:59 p. m

HB 294- MARI NE TRANSPORTATI ON: BOARD & DI VI SI ON

2:59:11 PM

CHAI R JOHANSEN announced that the next order of business would
be SPONSOR SUBSTITUTE FOR HOUSE BILL NO 294, "An Act
establishing the division of marine transportation; establishing
the Alaska Marine Transportation Authority Board and the
position of director of the division of marine transportation,
and assigning the powers and duties of each; making conformng
anmendnents; and providing for an effective date."

2:59: 23 PM

REPRESENTATI VE FAI RCLOUCGH noved to adopt CSSSHB 294, Version 25-
LS1220\ O, Kane, 3/18/08, as the working docunent. There being
no objection, Version O was before the commttee.

The commttee took a brief at-ease at 2:59 p.m

3:00:13 PM
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CLIFF STONE, Staff to Representative Peggy WIson, Al aska State
Legislature, related that the joint prine sponsors took the
committee's comments to heart. He then pointed out that
beginning on page 1 of Version O the term "Authority" was
changed to "Advisory" throughout the |egislation. The | anguage
in the long title was changed such that it no longer refers to
the establishnment of the division of marine transportation and
t he position of di rector of t he di vi si on of mari ne
transportation and setting out the powers and duties of it.
Version O no longer includes Article 3, fornmerly titled "Al aska
Marine Hi ghway Organization and Operations,” which was |ocated

on page 1, line 14 through page 2, line 23, but rather now
refers to "Article 3. Alaska Marine Transportation Advisory
Board. " He explained that Article 3 is the Al aska Marine
H ghway System (AMHS) organization and operations, which
involved a couple of new sections of statute. The section

establishing the division of marine transportation was deleted
as was the section regarding the Alaska nmarine transportation
di rector. In response to Chair Johansen, M. Stone confirned
that the effect is that [AVHS] would remain part of the
Departnent of Transportation & Public Facilities (DOT&F) as is
the case currently. M. Stone informed the conmittee that
al t hough the board conposition remains, it's now | ocated on page
2 and has been re-arranged a bit, such that all the comunities,
save the Ketchikan Gateway Borough, are Ilisted in their
[respective] district.

3:05:34 PM

REPRESENTATI VE DOOGAN rel ated his understanding that in Version
O only the Ketchikan Gateway Borough would continue to be
specified singly as having a nenber on the board, while the
other comunities, originally |isted separately in Version L,
are now included with other conmunities in their district in
Version O

MR. STONE noted his agreenent wth that understanding. In
further response to Representative Doogan, M. Stone recalled
that at a prior coomittee hearing there was discussion regarding
the need to consolidate for sinplicity. For exanpl e,
there was to be one nenber position representing Haines and
Skagway while in Version O Juneau is added to the district that
i ncl udes Hai nes and Skagway.

3:07:26 PM
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REPRESENTATI VE PAUL SEATON, Al aska State Legislature, explained
that of the six nonregional nenbers that were appointed,
previously there was a designation that three of those had to
come from particular cities or regions. Si nce Ketchikan didn't
really fit into the regional representation, it's left as one of

the six nonregional menbers. He noted that there are no
restrictions on five of the other six at-large seats. In
response to Representative Doogan, Representative Seaton

confirnmed that the reason for the arrangenent is geography. He,
too, recalled that at the last hearing, the committee expressed
concern that there were too many designated regional seats.
Therefore, Version O took two of those three [regional seats] of
the six at-large seats fromregi onal apportion.

3:08: 58 PM

MR. STONE, continuing his review of the changes enconpassed in
Version O pointed out that the |anguage of proposed AS
19. 65.120(d) now specifies the follow ng: "Board nenbers serve
at the pleasure of the governor." rather than the |anguage "The
governor may renove a nenber of the board only for cause.” in
Version L. In response to Representative Fairclough, M. Stone
confirmed that the |anguage in proposed AS 19.65.180(a) of
Version O has been changed to say, "The board shall select not
nore than three nom nees for the position of director or deputy
commi ssioner of the departnment's division with responsibility
for marine transportation,” rather than "The board shall select
not nore than three nom nees for the position of director of the
departnment's di vi si on Wi th responsibility for mari ne
transportation”. The aforenentioned was the drafter's way of
getting around the deletion of the section <creating the
di vi si on. He related that the prinme sponsors felt the board
should have a proactive role in selecting the three nom nees
that are forwarded to the conmm ssioner for consideration

3:11: 32 PM

REPRESENTATI VE SALMON inquired as to why the Ketchi kan Gateway
Bor ough wasn't included in one of the regional districts.

MR. STONE answered that to sonme degree it was a nmatter of

geogr aphy. However, he acknow edged that it could be argued
that Kodiak is off by itself and thus should have regional
representation. Ketchikan is one of the first hubs that is

reached when traveling north from Bellingham and thus the
sponsors felt it could stand alone in regard to representation
on the board. In further response to Representative Sal non, M.
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St one pointed out that page 2, line 31, specifies the foll ow ng:
"For nenbers being appointed under (a)(2)-(6) of this section
there shall be at |east one resident of the Ketchikan Gateway
Bor ough. "

3:13: 23 PM

REPRESENTATI VE SALMON asked if there is any way in which the
representation could only end up being from Southeast wthout
any representation fromthe |larger portions of Al aska.

MR. STONE expl ained that proposed AS 19.65.120(6), which refers
to the two nenbers of the public at large, was left so that a
menber of the public from the Railbelt or Fairbanks could be
appointed to the board. Therefore, one of the board nenbers
from paragraphs (2)-(5) wuld have to be from Ketchikan.
However, paragraph (6) could be filled by a nenber from
Ket chi kan. He specified that of the six seats, at |east one
must be from Ketchi kan, which the sponsors felt provided the
governor a fairly broad area from which to choose.

3:15: 20 PM

REPRESENTATI VE DOOGAN related his understanding that the
geogr aphi cal necessity language applies to proposed AS
19.65.120(1)(a)-(e) and then there is a set of at-large nenbers
who could be from anywhere, except that one nust be from the
Ket chi kan Gat eway Bor ough. Therefore, in theory there would be
si x menbers of the board who had been defined geographically and
the other five could be from anywhere, except that one has to be
from Ket chi kan.

MR. STONE noted his agreenent.

3:16: 27 PM

REPRESENTATI VE FAI RCLOUGH asked if the new conposition of the
board reflects the current Marine Transportation Advisory Board

( MTAB) .

MR. STONE replied no, adding that there are sone subtle changes.

3:17:10 PM

MR. STONE, in response to Chair Johansen, explained that for the
conmmi ssioner position the governor wll take input and then
sel ect soneone from a list of nomnees that have applied.
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Typically, for the position of deputy comm ssioner the governor
confers with the conm ssioner; the conmm ssioner has a great deal
of input into who is selected [for those positions]. The
decisions of who to [hire] for the deputy directors, |egislative
Iiaisons, and the partially exenpt positions can be del egated to
t he conm ssi oner by the governor.

3:18:46 PM

CHAIR JOHANSEN related his wunderstanding then that the board
will vet a pool of applicants, cone up with three nanes, and
submt them to the governor. He then inquired as to what

happens if the governor doesn't |ike any of the names submtted.

MR. STONE clarified that the legislation specifies that those

three nanes will be submtted to the comm ssioner who then can
confer with the board, accept the names, and present the nanes
to the governor. In further response to Chair Johansen, M.

Stone opined that the governor has the prevue to go outside of
the board's selection and sel ect whonever she desires.

3:19:59 PM

REPRESENTATI VE DOOGAN surmised then that MAB selects three
nanes for the position of running the AVHS and those nanes are
sent to the comm ssi oner of DOT&PF, who then makes the choi ce.

MR. STONE stated his agreenent.

3:20: 38 PM

REPRESENTATI VE FAI RCLOUGH directed attention to the menorandum
from Legislative Legal and Research Services dated March 18,

2008, which addresses the fact that statute doesn't include a
deputy director position for ANHS. The last sentence of that

menor andum says: "Qtherwi se, you could be left with the board
nom nating people for a position that no longer officially
exists." She asked if M. Stone wanted to speak to that.

MR STONE said the [lack of statute referencing a deputy
director for AVHS] is why the |anguage on page 3, lines 30-31,
was kept fairly broad.

3:22:30 PM

CHAI R JOHANSEN, referring to the |anguage on page 4, |lines 3-4,
said that although he understands the need for nom nees to have
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famliarity with marine engineering or maritine operations, he
i ndi cated he doesn't want to limt the options.

MR. STONE stated that Representative WIson, one of the joint
prime sponsors, probably wouldn't have problens deleting the
| anguage [on page 4, |ines 3-4].

REPRESENTATI VE SEATON explained that the intent of proposed AS
19.65.180(a) is to [elimnate] the position being a strictly
political appointee and instead have sonmeone wi th nmarine highway
experi ence and experti se. He acknow edged that since this is a
recommendation to the comm ssioner and the governor actually
does the appointing, it can always be ignored.

CHAIR JOHANSEN opined that he doesn't believe that the
experience and expertise has to be spelled out in statute, as he
said he believes the MTAB will take that into consideration. He
reiterated that he would hate to exclude a brilliant individua
who was interested in serving as the deputy director of AVHS.

3:25:46 PM

REPRESENTATI VE FAI RCLOUGH inforned the conmittee that she becane
the executive director of Standing Together Against Rape (STAR)
in Anchorage with no experience in sexual assault, but with a
background in nmanagenent. Al though sone would say that wasn't a
good fit, she pointed out that her nanagenent experience
resulted in the issue of donestic violence and sexual assault
bei ng discussed nore than prior to her service for STAR She
further pointed out that under the new criteria STAR established
after she left the position, she wouldn't qualify to run the

or gani zati on. She noted that she wll offer an anendnent
regarding the |language on page 4, lines 3-4, which she
characterized as prescriptive and restrictive. Representati ve
Fairclough stressed, "I don't think that you have to have
sonmeone in the field of marine engineer and nmaritinme operation
to be able to do the job, but please note that | recognize the
frustration that we have currently with how that has not been
functional in the past.”" She then expressed the need to review
an individual's entire package as well as the continually
changing job market. Al though the experience would be

preferable, it shouldn't be required, she concl uded.
3:28:29 PM

REPRESENTATI VE DOOGAN inquired as to how restrictive the term
maritime operations is.
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REPRESENTATI VE SEATON related his belief that there's a lot of
difference between running a downtown business and a ferry
system The desire was to ensure that the position is filled
with an individual who has experience with ferries and the
various aspects of the field.

3:29:57 PM

REPRESENTATI VE DOOGAN then inquired as to what the limtation is
if the term maritinme operation isn't defined. He questioned
whether running a tugboat is the same as running a fleet of
tugboats, is the sane as being the captain of a ferry, and is
t he sane as havi ng managenent experience in the ferry system

REPRESENTATI VE SEATON remarked, "You're juggling trying to
figure out how you make a fit so that we nake sure we have the
expertise to the run ferry system” He said he understood the
position of some of the commttee nenbers. For instance, an
i ndividual who has experience running an airport, but no
maritime experience may be [ an accept abl e nom neej .
Representative Seaton then comented that if the conmttee
decides to elimnate the |anguage referring to experience, MIAB
will be well aware that the intent is to have a nomnee wth
experience in maritinme operations.

CHAI R JOHANSEN commented that due to the Ccean Rangers program
it wll be difficult to hire a marine engineer in Al aska.

3:32: 05 PM

MR. STONE, continuing his review of Version O pointed out that
the language in Version L on page 5, lines 10-12, wasn't
included in Version O Furthernmore, Version O no |onger
i ncludes the route study, which was |ocated on page 6, |ines 1-

7, of Version L. He then pointed out that under Version O the
| egislation would becone effective inmmediately since the
exi sting transportation advisory board, per the admnistrative
order, wll sunset in May 2008.

3:33:10 PM
REPRESENTATI VE SEATON pointed out that the comm ttee should have
a conceptual amendnment, which read [original punctuation
provi ded] :
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Page 4 after line 12 add "(d) The board has the
express authority to offer a request for proposal to
construct a 2 year ferry schedule.”

3:33: 57 PM
CHAI R JOHANSEN t hen turned to public testinony.
3:34:16 PM

DENNI S HARDY, Deputy Conm ssioner of Marine Operations, Al aska
Marine H ghway System Departnent of Transportation & Public
Facilities, speaking to Version O opined that the experience
specified for the director or deputy comm ssioner of AWMHS isn't
necessarily the criteria that would lead to the selection of a
good |eader or a good communicator with the public or the

| egi sl ature. He then said the departnent needs sone
clarification regarding what is mneant by the language in
proposed AS 19.65.195, which says: "The departnent shal

provide staff for the board.” Currently, the departnent
provi des sone clerical assistance to the existing MIAB. Thi s
| egislation may necessitate additional support for the board,
for exanple, in developing a strategic plan. In response to

Chair Johansen, M. Hardy confirmed that his testinony is the
official position of the departnent.

3:36:12 PM

REPRESENTATI VE DOOGAN asked if M. Hardy is expressing the need
for the legislation to include a definition of the staff work it
woul d be expected to provide.

MR. HARDY answered that he wasn't sure it's necessary in the
| egi sl ation, but sone clarification is necessary for the fisca
note to be prepared.

3:37:14 PM

REPRESENTATI VE SEATON expl ai ned that the planning takes place in
two locations in the |egislation. On page 1 of Version O the
legislation refers to the consultation with MIAB regarding the
requi r enent of the conprehensive |ong-range plan. The
af orenentioned is an existing requiremnent. Page 4, lines 9-10,
refers to the strategic plan of which he presuned AVHS is
already doing the mssions, core values, and initiatives. The
board is re-involved wth DOT&PF in construction of the
strategic plan, which he also presuned the departnent nust
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al ready be doing. Therefore, he <characterized it as a
coordination effort such that MIAB is involved in the strategic
pl an. In response to Chair Johansen, Representative Seaton
said that the staff support DOT&PF provides to MIAB currently
provides is sufficient to carry out the duties enconpassed in
Version O The only difference is that MIAB woul d be invol ved
in the planning conducted by the departnment, such as the
strategi c plan. However, there wouldn't be separate staff for
MI'AB. In further response to Chair Johansen, Representative
Seaton confirnmed that the next committee of referral for SSHB
294 is the House Finance Conmttee.

3:39: 35 PM

REPRESENTATI VE FAIRCLOUGH inquired as to whether there is an
updated fiscal note because besides board support, t he
legislation "is asking for the authority to request that the
expressed authority to offer a proposal to construct a two-year
ferry cycle.™ She opined that the aforenentioned and updating
the strategic plan wll require time from the departnent that
should be included in the fiscal note. Al t hough Representative
Fai rcl ough said she wouldn't oppose the legislation from noving
fromcomittee, an updated fiscal note should be prepared.

3:40: 16 PM

REPRESENTATI VE DOOGAN cl arified, "The original question here was
sinply to establish that we weren't going to try and wite a
scope a work into this bill wth the understanding that
somewhere along the line here sonebody's going to have to cone
up with a fiscal note."

3:40: 43 PM

RI CHARD  W\ELSH, Assistant Attorney General, Transportation
Section, CGvil Dvision (Juneau), Departnent of Law (DOL), said
that his principle concern relates to the legislation's effect
on the governor's power of appointnment as provided in Article
L, Section 1 of the Alaska State Constitution. The
af orenentioned authority is qualified sonewhat by Article 3,
Sections 25-26, which provides the Ilegislature confirmtory
authority over heads of principle departnents and nenbers of
boar ds. He related his view that the proposed AS 19.65.120(a)
encroaches on the governor's power of appointnment as the
| egi sl ature's power of appointnent only [exists] as far as
granted in Article 111, Sections 25-26 of the Alaska State
Constitution. Since this board isn't going to serve as the head
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of a principle departnment or a regulatory or quasi-judicial
agency, he opined that proposed AS 19.65.120(a) would be

unconstitutional . M. Welsh nentioned that he had concern about
the nom nation of the three candidates due to discussions at
prior hearings. However, today's discussion seens to indicate

the sponsors' recognition that if the conm ssioner deens the
three nom nees from MIAB as unacceptable, the conm ssioner can
sel ect whonever he/she deens appropriate.

3:43: 31 PM

REPRESENTATI VE DOOGAN surmised then that M. WlIsh doesn't
believe the legislature has the authority to confirm the nenbers
of MIAB because MIAB doesn't fit the constitutional definition
of what the legislature is allowed to confirm

MR. WELSH replied yes, adding that the Alaska Suprene Court
addressed this issue in the case of Bradner v. Hammond, which is
found at 553 P.2d 1.

3:44:26 PM

MR. VELSH then turned to the |anguage on page 3, line 30, which
refers to the "director or deputy conm ssioner.” He expressed
the need to sort that out because it |eaves a question in his
m nd.

3:45: 36 PM

REPRESENTATI VE DOOGAN inquired as to the opinion of the
| egislative drafter with regard to the legislature's power to
confirmthe nenbers of MIAB.

3:46: 11 PM

BRI AN KANE, Attorney, Legislative Legal and Research Services,
Legislative Affairs Agency, said that he would have to look into
whether it falls within the legislature's purview to confirm
menbers of MIAB as specified on page 2, lines 4-6, of Version O

3:47: 44 PM
MR. STONE said that DOL nay have a point as the |anguage used
for the Aviation Advisory Board says, "The Aviation Advisory

Board consists of the following 11 nenbers, who are appointed by
and serve at the pleasure of the governor:". He said that he

HOUSE TRA COW TTEE -17- March 18, 2008



wasn't sure how MIAB is different from the other boards and
commi ssions that cone before the legislature for confirmation.

3:48: 46 PM

REPRESENTATI VE DOOGAN remarked that he is reluctant to concede
the legislature's authority based on one attorney's opinion, an
attorney who works for the governor. He expressed the need to
hear from the legislature's attorneys before doing anything
definitive regarding the legislature's ability to confirm
menbers of MIAB.

3:49: 24 PM

G NGER FORTIN, opined that SSHB 249 wll inprove the existing
ferry system because sone nmenbers of MAB will have to be
residents of ferry ports. She expressed hope that these nenbers
will have ridden the ferry and thus will have less of a chance

of having the scheduling problenms of 2008. M. Fortin said she
hoped this | egislation would be passed this session.

3:50:17 PM

CHAI R JOHANSEN announced that SSHB 294 would be held over to
give sponsors tinme to research the question [regarding the
| egislature's ability to confirm nenbers of MIAB]. He i nforned
the commttee that it would hear the |egislation next week.

3:50:46 PM

REPRESENTATI VE SEATON asked if the commttee has any questions
regardi ng the amendnent he nentioned earlier.

3:51: 02 PM

REPRESENTATI VE FAI RCLOUGH comented that unti | the public
hearing is closed, she didn't feel the conmittee can really
di scuss [anendnents]. She noted that she has a couple of
conceptual amendnents that she may want to offer. She added
t hat she doesn' t support t he anendnent provi ded by

Represent ati ve Seat on
3:51:45 PM
CHAI R JOHANSEN cl osed public testinony.

3:51: 52 PM
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REPRESENTATI VE FAIRCLOUGH noved that the commttee adopt
Conceptual Amendnent 1, as foll ows:

Page 1, line 9:
Del ete "and i nprovenent"”

CHAI R JOHANSEN obj ect ed.

3:52:11 PM

REPRESENTATI VE FAI RCLOUGH explained that the |anguage "and
i mprovenent" presupposes that the legislature will invest nore
funds and inplies that there will be inprovenent to the [ferry]
system in some manner. Representative Fairclough said that

al t hough she supports inprovenent of the system it would be
clearer to state that a marine highway plan needs to be
devel oped.

3:52: 51 PM

CHAIR JOHANSEN related his preference to let the sponsors
address the specific points brought up during the hearing prior
to addi ng and/ or del eting | anguage.

[ The committee treated Conceptual Anendnment 1 as withdrawn. ]
3:53:09 PM

REPRESENTATI VE FAI RCLOUGH then informed the conmttee that she
pl ans to of fer Conceptual Amendnent 2, as foll ows:

Page 2, line 6-7:

Delete "The board shall be conposed of the
foll ow ng nmenbers: "

Delete line 8 through page 3, line 1

Rel etter accordingly.

REPRESENTATI VE FAI RCLOUGH said that she will probably oppose the
legislation in its totality, although she won't oppose it from
moving [out of this commttee]. Speaking to the sponsors and
those frustrated with poor ferry service, she pointed out that
to some of the communities served by the ferry system other
transportation nodes are offered. She acknow edged that there
are sonme comunities that need to have inproved ferry service
schedul es. Representati ve Fairclough opined, "If we expect to

HOUSE TRA COW TTEE -19- March 18, 2008



improve our ferry system we cannot just have marine highway

peopl e talking about it. The entire |egislature needs vested in
being able to support, propose anendnents and changes, and fund
t hose changes." She then highlighted that the legislature, as

it tries to conplete its business in 90 days, has created many
advi sory boards/commttees to provide information in which she
opined elected officials should be involved so that there is
"buy-in" to pronote the change desired in the system The
commttees are dooned to fail ot herw se, she remarked.
Therefore, she further opined that it's the responsibility of
the House and Senate Transportation Standing Committees to
establish service |levels and review how the funds are allocated
as there are a limted amount of resources. She questioned how
the legislature can discuss inproving a system if it can't be

mai nt ai ned. Furthernore, the advisory board will only be able
to submit three nanes while costing the state $150,000, which
the governor or the conm ssioner doesn't have to accept. She

then enphasized that the |legislature needs to provide a
framework inside DOT&PF to guide the admnistration in regard to
how the | egislature believes funds shoul d be invested.

REPRESENTATI VE FAI RCLOUGH inquired as to how nuch it costs for
air transportation and ferry transportation into comunities.
She also requested information regarding which conmunities are
on the road system and which aren't. She said that those
communities that aren't on the road system need nore subsidies
inside the ferry systemthan other comunities.

3:57:55 PM

CHAIR JOHANSEN related his view [Version O presents a decent
bal ance for board nenbers of MIAB. He then pointed out that
Conceptual Anmendnent 2 would basically gut SSHB 294, which he
said would be out of order. Wth regard to the references of a
subsidy to AWHS, Chair Johansen said that the only reason the
funds provided to AVHS can be referred to as a subsidy is
because there is a fare box, which he likened to a toll. Chair
Johansen opined that it is wunfair to characterize it as a
subsi dy.

3:59:40 PM
REPRESENTATI VE FAI RCLOUGH pointed out that nost roads in Al aska
are subsidized. She clarified that when she refers to a subsidy

she doesn't nean it negatively but rather as a realization in
fiscal responsibility in planning.
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4:00: 14 PM

CHAI R JOHANSEN announced that SSHB 294 woul d be hel d over.
4:00: 36 PM

The commttee took an at-ease from4:00 p.m to 4:01 p.m

HB 372- H GAWAY DESI GN FLEXI BI LI TY/ MUNI Cl PALI Tl ES

[Due to technical difficulties there is no audio for the
following five mnutes. The mnutes were reconstructed fromthe
secretary's notes.]

4:01: 55 PM

CHAI R JOHANSEN announced that the final order of business would
be HOUSE BILL NO 372, "An Act relating to highway design
flexibility and to the assunption by nunicipalities of certain
duties related to hi ghways."

4:02:16 PM

REPRESENTATI VE FAI RCLOUGH noved that the committee adopt as the
wor ki ng docunment Version 25-LS0525\L, Kane, 3/13/08. There
bei ng no objection, Version L was before the conmttee.

4:02:35 PM

REPRESENTATI VE BOB BUCH, Al aska State Legislature, rem nded the
committee that context sensitive solutions (CSS) is a process
for the design of new roads and redesign of old roads in which
all of the stakeholders are involved from the begi nning. Under
CSS, community involvenent is expanded when the road is being
designed and al so includes experts with different perspectives.
Most inportantly, these folks are brought in early in order to

take into account all the different uses of the road.
Representative Buch related that CSS is being used all over the
nation wth great success. In fact, the Federal Hi ghway

[ Admi nistration] (FHWA) has as one of its strategic goals to
have CSS adopted in all 50 states by 2007. Representati ve Buch
opined that CSS has reduced controversies in roads, the nunber
of lawsuits, and has resulted in better roads. According to the
FHWA, 43 states have inpl enented CSS.

REPRESENTATI VE BUCH acknow edged that |ast week the commttee
expressed concerns, which he subsequently discussed with the
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Department of Transportation & Public Facilities (DOT&F) and
addressed in Version L. He mentioned that to this point there
have been four commttee substitutes (CS), every concern has
been addressed, and Legislative Legal and Research Services has
made it legally sound. Therefore, Representative Buch asked the
commttee to support [Version L].

4:05:16 PM

REPRESENTATI VE FAI RCLOUGH asked from who t he facts
Representative Buch rel ated cone.

REPRESENTATI VE BUCH rel ated that he has worked with a community
council on this matter for years and has received nuch
information from a comunity councilmn who has been involved
with this issue for over a decade and who testified at a prior
heari ng. Furthernore, there is a web site that has all of the
af orenmenti oned i nformation.

4:05: 35 PM
[ Recording starts.]

REPRESENTATI VE BUCH recalled giving staff a DVD that reviewed
this and included web sites and information. Basically, this is
something that the FHWA has been pronoting for sone tinme, and
t herefore nost of the information cane from FHWA,

4:06: 24 PM
REPRESENTATI VE FAlI RCLOUGH said she will check with the FHWA
4:06: 39 PM

DEBORAH BREVOORT, Staff to Representative Bob Buch, Alaska State
Legi sl ature, speaking on behalf of the sponsor, Representative
Buch, noted that she will be referring to Version 25-LS0525\L

She recalled that |ast week the conmttee expressed the need for
the legislation to contain |anguage that allows DOT&PF to scal e
the CSS process to the conplexity, size, and scope of a

particul ar project. She further recalled that Representative
Neuman and DOT&PF were concerned wth the long list of
stakeholders in the previous version because different folks
woul d conme forward and ask to be added to the list. To address
t hose concerns, on page 2, lines 9-14, the follow ng |anguage
was added:
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(d) In carrying out the design process described in
(c) of this section, the conmm ssioner may

(1) consult wth affected citizens, el ected
officials, interest groups, and other stakeholders
appropriate for a particular project; and

(2) scale the process comensurate wth the
scope, conplexity, and effect of the project.

M5. BREVOORT noted that the aforenentioned | anguage was provi ded
by DOT&PF. Anot her key change in the above subsection is use of
the word "may" rather than "shall." The belief, she related,
was that the term "may" would provide the comr ssioner nore
flexibility and avoid lawsuits due to the discretion it
provi des. Ms. Brevoort then recalled that DOT&PF wanted to be
sure that this Ilegislation only applied to those projects
beginning after the effective date of the legislation, which is
now specified on page 2, lines 30-31. The other change enbodi ed
in Version L is on page 1, line 6, which uses the term
"principles" rather than "standards."

4:10: 13 PM

M5. BREVOORT, in response to Representative Buch, said that she
can provide nenbers a handout fromthe CSS web site, which is in
partnership with FHWA. The web site relates that Al aska is not
one of the 43 states enploying CSS. The information also cones
from the Anchorage Road Coalition and the American Association
of State H ghway and Transportation Oficials (AASHTO).

4:11:19 PM

REPRESENTATI VE FAI RCLOUGH clarified that she is interested in
specific studies with specific report dates in order to know who
col l ected the specific data.

M5. BREVOORT offered to obtain that information.

4:12:11 PM

REPRESENTATI VE FAI RCLOUGH then inquired as to who testified for
t he Anchorage Road Coalition

REPRESENTATI VE DOOGAN answered that it was a gentleman naned,
Frank McQueary.

REPRESENTATIVE BUCH, in further response to Representative
Fai rcl ough, specified that M. MQeary was with the Sand Lake
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Communi ty Council . M. MQueary has been involved with this
process for 15 years, although he doesn't have an engineering
degr ee. The research mainly cane through hi ghway engi neers and
their particular design process in the Lower 48.

REPRESENTATI VE FAI RCLOUGH infornmed the commttee that she has
been involved in multiple projects that used CSS, and thus she
has a different perspective after serving on the Anchorage
Metropolitan Area Transportation Sol utions (AMATS).

4:13:40 PM

JEFF  OTTESEN, Di rector, Division of Program Devel opnent,
Department of Transportation & Public Facilities (DOT&PF),
opi ned that Representative Buch and DOT&PF have worked hard to
devel op legislation that everyone can support, although it's not

quite there. He expressed concern that the legislation is
prescriptive rather than perm ssive, which is a risk. Forty-
three states have inplenented CSS. Al aska should be on the

list, but Alaska isn't listed because the state's policy doesn't
use the term CSS. M. Otesen related that DOT&PF takes issue
with the term CSS, which he characterized as a noving target.
M. Otesen said Alaska adopted flexible design standards and
i nvol ved stakeholders in design nuch earlier than nost states.
Furthernore, [DOT&PF] has been training with a nationally
prom nent training center to involve nontraditional stakehol ders
since the early 1990s. Since CSS has becone a term of art, the

departnment has received training in CSS. Currently, CSS
approaches are utilized in all relevant projects and all
regi ons. For exanple, the highway-to-highway request for

proposals (RFP) specifically speaks to the team being trained in
CsS.

4:16: 05 PM

MR. OTTESEN clarified that DOT&PF supports and already uses CSS.
The departnent's concern is how it's put on paper. From
experience, the departnent knows that prescriptive statutes can
be used to stall or kill a project. Most states that adopt the
CSS policy don't do so in statute. O the four states that did
adopt the CSS policy in statute, three states utilized very
perm ssive | anguage and the fourth state, w thout the perm ssive
| anguage, has an exenption of liability. Therefore, those
states have allowed for the fact that the state shouldn't be
sued for these issues should they proceed to use CSS. \V/ g
Otesen related that the departnent's concern that CSS is a term
of art. The legislation points to a policy of the FHWA and
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therefore the state is tying its future to the policy of a third
party that can change its policies and can do so wthout any
notification or involvenent of the state. As an exanple, M.
Otesen informed the committee that the FHWA has a policy
regardi ng how scenic byway grants are sel ected. In 2008, FHWA
changed those criteria, didn't announce that to the states, or
ask states for input. The departnment happened to |earn about
this after staff read about it on a web site.

4:18: 37 PM

MR. OTTESEN t hen expressed concern that HB 372 doesn't allow any
exenpti ons. There are frequently categories of projects that
need exenption. For instance, an enmergency response on a
failing bridge or a wash out during a flood. Agai n,
prescriptive |anguage often gets interpreted in very specific
ways before a judge and w thout exenption |anguage there is no
way out. In conclusion, M. Otesen said that DOT&F has
i npl enented and already does CSS and the risk is that this
| egislation is prescriptive.

4:19:57 PM

REPRESENTATI VE DOOGAN asked if M. Otesen considers the use of
the term"shall" as prescriptive.

MR. OTTESEN replied yes, adding that he's also referring to [the
way in which] it ties it to a list of things that the departnent
has to do. He reiterated his earlier coments that there are
other states wth mnuch nore permssive |anguage than that
specified in HB 372.

4:20: 29 PM

REPRESENTATI VE DOOGAN rel ated his understanding that HB 372 is
intended to get DOT&PF to design projects in a certain way,
which he said he wasn't sure how that could be achieved wth
per m ssi ve | anguage. Therefore, he surmsed that at tinmes the
departnment doesn't want to follow these requirenents.

MR. OITESEN replied no, and added "W don't want to have

soneone be able to use this as a club against us if we have not
talked to every single group because we didn't know about the
new group that forned |last week." M. Otesen opined that the
reference to all stakeholders is a fairly broad Ilist. He then
reiterated that DOT&PF already uses [CSS] in policy and design
manual s and the departnment isn't being sued, and therefore [the
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exi sting process] is working successfully. He highlighted that
the departnment does flex its design standards and engage
st akehol ders in the process.

4:22:33 PM

CHAI R JOHANSEN suggested that Representative Doogan and M.
O tesen may be tal king about two different "shalls.™

REPRESENTATI VE DOOGAN i nquired as to what M. OQtesen neans when
he refers to prescriptive | anguage.

MR. OTTESEN deferred to other staff scheduled to testify. He
then reiterated that only four states out of 42 or 43 have
chosen to go the statutory route. If 90 percent of the states
that have adopted CSS are doing so without statute, it can be
done ot her ways, he opi ned.

4:23:43 PM

REPRESENTATI VE DOOGAN surm sed that DOT&PF would prefer not to
pass HB 372, but if it is passed the departnent wants it
changed.

MR. OTTESEN, in response to Representative Doogan, confirned
that DOT&PF would prefer not to pass HB 372. However, if the
| egislation is passed, it would want to change it. |In fact, the
departnment did have a version of the legislation that doesn't
use the CSS termof art, but it speaks to the principles of CSS.

4:24:19 PM

PETER PUTZI ER, Senior Assistant Attorney General, Transportation
Section, Cvil Division (Juneau), Departnent of Law, echoed M.
Otesen's testinony that the principle of CSS by itself isn't
probl emati c. The question is regarding how to get it on paper
if it is decided to be placed in statute. M. Putzier said he
will discuss the six legal issues with Version L. Firstly,
Section 1 is a mandate, but it is unclear how to neet that
mandat e. For instance, he questioned how early is "early
enough” and what does "ongoing" nean. Section 1 opens up an
i mredi ate problem of inplenentation, which he said he would
di scuss | ater. Secondly, Version L requires DOT&PF to use a
design process that ensures consistency wth federal CSS
pri nci pl es. However, to his know edge, no one can point to
where these principles are or exactly how these principles are
defined. A vague and anbiguous termis being applied. He then
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guestioned how the standard can be net and conpliance proven.
He opined that CSS appears to be an "aspirational” goal, which
really isn't a principle, to get the community involved in the
design process. Thirdly, consideration of many specific factors
must occur. The aforenentioned is what M. Otesen refers to as
the prescriptive factors. Section 1 lists nine different
factors. In so far as those factors are required, the question
regardi ng whether each was adequately addressed is invited.
Therefore, anyone who is disgruntled with any given project
could challenge on the basis that the specific factors weren't
adequately net. The best analogy is wth the National
Environnental Policy Act (NEPA), which is a procedural statute
that was passed in 1970 by the federal governnent to consider
envi ronnmental consequences. As everyone is aware, NEPA has
engendered nassive anounts of litigation charging that there was
failure to adequately consider environnmental consequences, the
analysis was flawed in sone manner, or all viable alternatives

weren't consi der ed. Therefore, even if the statute is nerely
procedural, it can engender a trenendous anount of Ilitigation,
he st at ed.
4:28:46 PM

MR. PUTZIER turned to the fourth issue, which is sonething that
he said he would need to follow up. He noted that AS
19.10. 160(a) specifies that DOT&F must conformits standards as
closely as practicable to those adopted by AASHTO while in
proposed AS 19.10.160(c) the legislation mandates conpliance
with principles in the CSS system Therefore, he expressed the
need to ensure that those two subsections aren't in conflict.
M. Putzier noved on to his fifth concern regarding the conflict
between AS 19.10.160(c) and (d) in which it's unclear whether
it's permssive or mandatory to consult with affected citizens.
Therefore, AS 19.10.160(c) and (d) need to be harnonized. Wth
regard to the sixth concern, M. Putzier opined that there is a

tort and civil liability aspect to this legislation that needs
to be explored. A spectrum of design choices can result in a
situation in which comunity/citizen involvenment would've
resulted in one choice, while the process resulted in another
choi ce. The aforenentioned, he opined, invites plaintiffs'
attorneys to challenge the design decisions nmade as a result of
this process. This is a very real danger, which seened to be
recogni zed in Hawaii where waiver of liability provisions were
i ncl uded. M. Putzier concluded by clarifying that he isn't
arguing against CSS as an idea, which he characterized as a
wort hy concept. However, this legislation in its current form
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requires uncertain procedures and principles, and virtually
guarantees litigation.

4:31: 04 PM

REPRESENTATI VE FAI RCLOUGH requested that M. Putzier speak to
his experience with litigation on transportation projects.

MR. PUTZIER infornmed the commttee that he has been representing
DOT&PF since Decenber 1999 and represented DOT&PF, in a broad
spectrum regar di ng construction cl ai s, adm ni strative
proceedi ngs, and environnental litigation. He said that he has
represented DOT&PF in numerous venues.

REPRESENTATIVE FAIRCLOUGH inquired as to M. Put zier's
experience with challenges to the NEPA process and the inpact in
terms of cost of the project and tine involved.

MR. PUTZI ER acknow edged that once a project is disputed, it can
take years and cost untold amounts of noney in litigation fees
and additional studies. In further response to Representative
Fairclough, M. Putzier confirnmed that DOL does bill DOT&PF, but
he didn't know what it totals at the end of the year. He noted
that he bills project by project, and thus could inform the
conmttee of the legal fees by project.

REPRESENTATI VE FAI RCLOUGH rel ated her wunderstanding that |ega
fees can cut both ways, that is litigation can nean that the
department is challenged a lot or it isn't doing its job
appropriately.

4:34: 09 PM

MR, PUTZIER, in response to Representative Doogan, confirnmed
that DOT&PF gets sued as it is. In further response to
Representati ve Doogan, M. Putzier related his opinion that this
legislation would result in nore |litigation. He echoed his
earlier remarks that as consideration of these various factors
are required, it invites the question regarding whether DOT&PF
has done its job adequately. Therefore, an individual
disgruntled with a project can result in a good faith argunent
that the departnent didn't adequately consider a specific matter
or group. He further pointed out that the factors aren't very
tangi ble and are factors on which reasonable people can differ
"In so far as reasonable can differ and we're requiring
conpliance, | see no other outcone but that there's probably
going to be litigation engendered," he opined.
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4:36: 09 PM

REPRESENTATI VE DOOGAN surmised then that there would be
litigation to define what is not defined or insufficiently
defined for the |egal profession. Therefore, he asked if the
| awsuits woul d taper off or continue.

MR. PUTZIER reiterated his earlier analogy with NEPA litigation

for which there has been no clarity. In further response to
Representative Doogan, M. Putzier confirmed that it's his
opinion that this proposed |egislation opens up a |egal hole of
undet erm ned depth for DOT&PF.

4:37:38 PM

REPRESENTATI VE FAI RCLOUGH outlined the steps in the process of
project proposal, public notification, design, and public
coment . She opined that the tine when one can nake the nost
difference is about 15 years before a project starts. When a
project is first proposed and public notice goes out, few cone
forward to speak. However, by the time the project reaches its
design phase, nore community nenbers conme forward since the

project seens nore real. The litigation arises in the first
phase, she noted. As the process continues, nore people becone
aware of the projects. Representative Fairclough related that

she supports CSS, but recalled when it was used on 15th Avenue
in Anchorage and the project went froma $1 mllion project to a

$15 mllion project. The nore groups that are involved,
different ideas cone forward, she said. She relayed that she
has watched projects |languish for 10 years because various
groups feel disenfranchised. She suggested that she would be

supportive if there was a site on which notice [of projects] was
posted versus the state having to reach out to all groups.

4:42:50 PM

REPRESENTATI VE DOOGAN clarified that he was trying to get a
handle on the scope of the litigation on these projects. He
said he is unwilling to open up nore options to delay things,
particularly when he believes there is already adequate
opportunity to do so. Therefore, he said he will have trouble
supporting HB 372 if it means that there will be nore |awsuits,

nore del ays, and hi gher cost projects.

4:44:02 PM
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REPRESENTATI VE FAI RCLOUGH pointed out that the legislature
establishes law at a "30,000-foot level®™ and allows the
departnments to interpret that law. |If CSS or its principles are
already being utilized by DOT&PF, then it would seem to solve
sone of the problens, she remnarked.

4:45:16 PM

MARK NEI DHOLD, Chief Design & Construction Standards, D vision
of Design & Engineering Standards, Departnent of Transportation
& Public Facilities, echoed earlier testinony that DOT&PF is
al ready applying the principles of early and ongoi ng stakehol der
i nvol venent in the project devel opnent process. He specified
that he chose not to use the term CSS because it's a noving
target. As early as 1991 DOT&PF offered training classes to
DOT&PF staff and consultants because it was the right thing to
do to neet the needs of all the affected people. In 2003 and
2004 additional training regarding the flexibility that existed
in the design standards was provided. Alaska is an AASHTO state
and per the federal regulations, Alaska is required to use
AASHTO s design standards on all highway projects that are part
of the National H ghway System He noted that virtually all of
those standards have been adopted for non-NHS projects and
state-funded projects. M. Neidhold reiterated that the
flexibility of CSS already exists in the [design] standards.
There is a range of values/standards; AASHTO and FHWA have
of fered guidance with regard to applying flexibility in design
I Ssues. He informed the commttee that the current
envi ronnmental procedures nanual and design procedures rmanual
identify the departnent's expectation at a managenent |evel that
the design project developnent staff use the early and ongoing
st akehol der devel opnment and coordination process when the
projects are devel oped. Currently, CSS isn't recognized by
name. Wth regard to the coment that CSS is a noving target,
M. Neidhold related that he has sat in on neetings of the
AASHTO subcommittee on design at the federal |evel during which
people have said that CSS stands for Consensus by all
St akehol ders. The aforenentioned is untenable and would be |ike

trying to pass a bill wunaninously. Furthernore, CSS includes
| anguage specifying involving all stakeholders, which M.
Nei dhol d said is an inpossible task. M. Neidhold infornmed the
commttee that his staff is updating the environnental
procedures manual to include CSS, by name, while taking care to
incorporate CSS, as practiced by Alaska DOT&PF. He echoed

earlier testinony that since DOT&PF already uses CSS, it doesn't
see the need to address it in statute due to the potential
liability exposure.
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4:50: 56 PM

MR. NEIDHOLD recalled Representative Doogan's earlier comrent
that DOT&PF doesn't want to have to apply CSS all the tine, to
which M. Neidhold noted his agreenent. He related that there
are many classes of projects in which the response to the
public's need warrants noving ahead w thout an involved public
i nvol venent process. For exanple, a highway safety inprovenent
project in which the departnment has identified a guardrail end

termnal that isn't safe. It would be unreasonable to say that
DOT&PF has to go through an involved public process in order to
address that particular safety issue. Therefore, there are

projects on which DOT&PF doesn't want to be required to use CSS.
M. Nei dhold then turned to Representative Fairclough's
statenments regarding the process. He pointed out that DOT&PF is
charged with balancing the public need for the transportation
system with the inpacts to the individual property owners and
other interest groups. The departnent, he opined, works hard to
address the balance in a manner that results in the greatest
public good with the l|east private harm If prescriptive
statutory |language that <could potentially be construed as
requiring steps that the departnment was judged to have not done
or done inadequately is wused, it could potentially inpair
DOT&PF' s ability to deliver projects, he opined. In conclusion

M. Neidhold said, "And the bottom line is it's not DOI's
transportation system the departnment is responding to the
public's need for their transportation system and we work very
hard through the public process to deliver projects that do just
that ...."

4:54:52 PM

VR. NEI DHOLD, in response to Representative Fairclough,
confirmed that principles or early and ongoing public
i nvol venent are included. In further response to Representative
Fai rcl ough, M. Neidhold confirmed that as a matter of federa
| aw, as part of Saf e, Account abl e, Fl exi bl e, Efficient

Transportation Equity Act: A Legacy for Users (SAFETEA-LU)
public involvenent is required in the devel opnent of the initial
pl an. Under SAFETEA-LU, the federal funding for the highway

transportation bill further required state transportation
organi zations to engage the public wth anendnents to that
statewi de transportation inprovenent plan (STIP). Ther ef or e,

there's a very prescriptive requirenment for public involvenent
on the STIP
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4:56: 01 PM

REPRESENTATI VE FAIRCLOUGH clarified that she is interested in
whet her the federal governnment is already requiring CSS or not
and whether the state is applying it through principles in the
departnment's regulations, or is the departnent neeting the
federal requirenents in a different method than outlined in CSS.

MR. NEI DHOLD responded that under the federal requirenents for
the developnent of the STIP for the developnent of highway
system projects, early on in the devel opnent of the prograni plan
as well as in the devel opment of individual projects, there are
requi renents for public involvenent. Those requirenents are
being nmet wunder the departnent's current procedures. Under
federal projects, the language in HB 372 wouldn't substantially
change how the departnent does business with respect to those
f eder al proj ects. Wth regard to state-funded projects,
al though there isn't law that requires that process, DOT&PF is
al ready appl yi ng those.

4:57:45 PM

REPRESENTATI VE FAI RCLOUGH asked if all the factors specified in
the proposed legislation are being taken into account now and
the sponsor is seeking alignment with the federal requirenents.
She then inquired as to what isn't in the |egislation, besides
early and often public involvenent, that the sponsor is trying
t o address.

MR. NEIDHOLD responded that he believes the answer to that is
not hi ng. Wth regard to whether the departnment is addressing
all those issues specified in every project, M. Neidhold
reiterated that the departnment doesn't address all the issues
for certain classes of projects whereas for the significant
projects they are addressed. Version L, with the |anguage which
allows scaling the process commensurate with the conplexity of
the project, wuld change nothing short of any litigation
regarding how effectively the departnment admnistered the
pr ocess. The departnent's concern with HB 327 is in regard to
the exposure to litigation because of the prescriptive list and
the renoval of the departnent's ability to apply principles that
are appropriate for an individual project.

5:01:18 PM

CHAI R JOHANSEN surm sed that this commttee is in favor of the
concept of CSS, while the departnent is saying that it's already
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doing sonme of the things specified in the |egislation. He
related his understanding that the departnent's real concern is
in regard to exposure to litigation. However, this commttee's
jurisdiction doesn't extend to legal matters. Therefore, he
said he hesitated to have the drafter comment. Chair Johansen
then said he would feel nost confortable requesting that HB 372
be sent to the House Judiciary Standing Conmittee.

5:03: 06 PM

REPRESENTATI VE BUCH said that while he can understand the issues
rai sed by DOT&PF, those concerns have been addressed in Version
L. In fact, he opined that the Ilegislation offers |ess
l[itigious |anguage than the departnent already faces. The
reason for comng forth with this idea is because of the
exi sting process that has been prolonged due to litigation. By
having early involvenent in the process, it renoves the chances
of litigation and shortens the length of projects, he opined

Wth regard to the proposal to refer HB 372 to the House
Judiciary Standing Commttee, Representative Buch deferred to
the commttee' s experience and experti se.

5:05:25 PM
CHAI R JOHANSEN cl osed public testinony on HB 372.
5:05:41 PM

REPRESENTATI VE FAI RCLOUGH noved to report CSHB 372, Version 25-
LS0525\L, Kane, 3/13/08, out of conmttee wth individual
recommendati ons and the acconpanying fiscal notes.

REPRESENTATI VE DOOGAN obj ect ed.
5:06: 04 PM

REPRESENTATI VE FAIRCLOUGH clarified that she isn't trying to
stop the process with her questions, but she noted the she
hasn' t had good experience wth this in t he past .
Representative Fairclough informed the conmittee that she won't
oppose noving Version L from committee, but will recomend Do
Not Pass in the bill report. She opined that she has
experienced so much litigation, in the form of delay tactics,
along the lines of NEPA. She then related that she doesn't know
how to appropriately allow community nenbers who see sonething
is wong with the process to express that in an equitable manner
wi t hout having the cost of the project increase.
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5:07:44 PM
REPRESENTATI VE DOOGAN wi t hdrew hi s obj ecti on.
5:07: 54 PM

There being no further objection, CSHB 372(TRA) was reported
fromthe House Transportation Standing Conmtt ee.

5:08: 02 PM
ADJ OQURNNMENT
There being no further business before the commttee, the House

Transportation Standing Committee neeting was adjourned at 5:08
p. m
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