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ACTI ON NARRATI VE

CHAIR KYLE JOHANSEN called the House Transportation Standing
Commttee neeting to order at 1:34:18 PM Represent ati ves
Johansen, Fairclough, Neuman, Johnson, Kohring, and Doogan were
present at the call to order.

HB 164- OCEAN RANCGERS & REPORTI NG VESSEL LOCATI ON

1: 34: 30 PM

CHAI R JOHANSEN announced that the first order of business would
be HOUSE BILL NO 164, "An Act relating to reporting of vessel
| ocation by certain commercial passenger vessels operating in
the marine waters of the state, to access to vessels by |icensed
mari ne engineers for purposes of nonitoring conpliance wth
state and federal requirenments, and to the obligations of those
engi neers while aboard the vessels; and providing for an
effective date."

1: 35: 52 PM

RANDALL RUARO, Staff to Representative Johansen, Alaska State
Legi sl ature, remnded the conmttee that l|last week it received
testinmony about the difference between the cruise ship fleet
prior to 2002 and after 2002. Prior to 2002, only two out of 24
vessels in Al aska operated with an advanced wastewater treatnent
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system (AWYS). In today's fleet, 24 out of 29 large cruise
vessels operating in Al aska have AWS. The nunber and trend is
growing every year, he said. In fact, the aforenentioned
increase is an 1,100 percent increase over the past five years.
He highlighted testinmony at the prior hearing in which it was
related that AWS are state-of-the-art systens in wastewater
treatment technology that has been described as a system of
bi oreactors and filters that basically treat wastewater through
enhanced aerobic digestion and | ow pressure nenbrane filtration.

MR. RUARO further recalled testinony from the prior hearing in
which it was related that AWS allow the vessels to neet
di scharge requirenments and perform better, up to 50 percent
below the legal limts. Furthernmore, the U S. Coast CGuard, in
docunments provided to the commttee, has said AWS allow the
wast ewat er discharged by cruise ships traveling in Alaska's
waters to be clean enough to drink and is sone of the cleanest
wast ewat er ever seen. M. Ruaro turned to DEC s report after
reviewing several years of cruise ship discharge data. He
hi ghlighted the followng statenents made in DEC s February 9,
2004, report:

Since the passage of the Alaska cruise ship |aws,
|arge cruise ships have installed AWS systens that
neet the stringent U S. Coast Guard requirenents for
conti nuous di scharge. The quality of the wastewater
on | arge ships has therefore inproved dramatically.

VWET testing results and a conparison of sanple

results, indicate that the effluent from these
advanced systens is not expected to cause toxicity to
the marine environnent. No human health risk is posed

by the |ow concentration of tested pollutants found in
wast ewat er sanples and the wastewater sanples indicate
that hazardous materials are not being discharged
t hrough these wastewater treatnent systens.

Test results indicated wastewater effluent from | arge
ships do not pose a risk to aquatic organisns, even
during stationary discharges. And none of the
pol | utants ment i oned above are pr esent in
concentrations that would cause risk to human health

1: 39: 51 PM

MR. RUARO, recalling the testinony regarding the nonitoring and
testing of the sanples that is currently being perforned,
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rem nded the commttee that sonme of the sanpling of the cruise
ship wastewater systens is unannounced, staff work in teans of
two, the staff wusually have a four-year degree in a science
field, and are trained how to properly take sanples.
Furthernore, DEC has staff who nonitor and evaluate the sanple
t aki ng. He noted that there's a list of 25 specific criteria
that DEC watches for and the results are reported to DEC and the
US Coast Guard in witing. He recalled that the conpany
performng the nmonitoring has passed all the DEC audits of its
work in 2006. Additionally, a scientist with a PhD from the
University of Alaska Southeast periodically boards the cruise
ships to observe and report on the sanpling procedures and

review the testing techniques of the |aboratories. He recalled
that the nonitoring conpany reported that it also passed all of
the audits by the professor as well. M. Ruaro highlighted that

all of the people involved in wastewater managenent for cruise
ships are required to follow the sanpling and testing procedures
agreed upon by the U S Coast Guard and DEC in the Quality
Assurance/ Quality Control Plan (QAV QCP), which is Tab 13 in the
commttee packet. The aforenmentioned plan is reviewed and
updat ed annual ly. He also recalled Ms. Kent's, DEC, testinony
from the prior hearing in which she stated that the current
systemis adequate and no further additions are necessary.

1:42: 00 PM
MR. RUARO then turned to health and safety inspections. He

informed the commttee that federal statutes provide the U S
public health service jurisdiction over health and safety on

crui se ships. The federal statutes are cited in the "Vessel
Sanitation Program QOperations Mnual" published by the Centers
for Disease Control. M. Ruaro nentioned that upon further

research he discovered that in 2006 the 27 cruise ships operated
by major lines in Al aska were inspected a total of 403 tines by
trained federal inspectors. Al but five of those inspections
wer e passed. Furthernore, none of the 27 vessels have had a
failed health and safety inspection in the last five years. M.
Ruaro characterized the standard on which these vessels are
bei ng i nspected as a white gl ove standard.

1:43: 56 PM

MR RUARO then noved on to the legislation itself, which
clarifies and anends the Ocean Ranger Program created by Ball ot
Measure 2 [the Cruise Ship Ballot Initiative passed by Al aska
voters in August 2006]. He submtted that the |I|egislation
aligns the scope of the program with the fairly low |evel of
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risk presented to Alaska's waters by large cruise ships while

saving the state mllions, as specified in DECs fiscal note.
Section 1 clarifies that the U S Coast Guard will receive the
real-time hourly reports of vessel |ocations. Section 2

clarifies that owners or operators are only required to allow an
ocean ranger onboard the vessel at tinmes designated by the
commi ssi oner when the vessel is in the port. Therefore, HB 164
does anmend the scope of the COcean Ranger Program Section 3
anends the scope of the public health duties to be perforned by
ocean rangers by limting them to duties associated wth
nonitoring, observing, and recording data and information
related to the recordkeepi ng and wastewater discharge functions
on the vessels required by state and federal |aw

1:45: 47 PM

REPRESENTATI VE NEUMAN hi ghlighted the inportance of recognizing
that a ballot initiative is the voice of the public. He then
asked if HB 164 will neet all the requirements specified in the

ballot initiative.

MR. RUARO stated that HB 164 reduces the scope of the Ccean
Ranger Program as well as the scope of the duties of the ocean
rangers. However, he opined that the overall goal of protecting
Al aska's waters isn't negatively inpacted because the facts
illustrate that the aforenentioned is already being adequately
acconpl i shed.

1:46: 55 PM

REPRESENTATI VE NEUMVAN i nquired as to which pollutants are tested
in the wastewater sanples and the concentrations at which they
are found.

LYNN TOM CH KENT, Director, Division of Wter, Departnment of
Environnental Conservation, said that she would have to review
the initial reports in order to determne all of the paraneters
that are nonitored. However, she recalled that conventional
pollutants, those pollutants that would normally be found in
sewage, are nonitored. Furthernore, the analysis is run for
priority pollutants, which include netals and pesticides. The
standards that DEC uses to evaluate the sanple data from the
Al aska water quality standards are designed to protect human
heal t h.

1: 48: 09 PM
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REPRESENTATI VE NEUVAN asked whether there is any way that the
crui se ships can bypass the treatnment equipnent. He expressed
the need to ensure that the equipnment being used and nonitored
by the environmental engineers can't be altered when no ocean
ranger is on board.

MR. RUARO recalled M. Phillips' testinony that it is difficult
to subvert the system and that wusually there are two AWS on
board these ships, which provides nore than sufficient capacity
to handl e the | oad.

1:49: 20 PM

REPRESENTATI VE NEUMAN asked if there have been any penalties,
probl ens, or fines reported or |levied by any oversight agencies
in the | ast several years.

M5. KENT answered that over the past few years the types of
vi ol ations that have occurred have primarily been related to air
opacity. The types of problens with wastewater discharges have
primarily been with how sanples are coll ected. Ms. Kent said,
"By and large we've had very few situations that require the
departnment to take an enforcenent action in the |last few years."

1:50: 57 PM

REPRESENTATI VE DOOGAN inquired as to how the testinony from the
industry and DEC change the fact that the initiative was
appr oved.

MR. RUARO replied that he didn't believe anything can change the
fact that the initiative was approved. However, the |egislature
is given the express authority to anmend initiatives. M. Ruaro
opined that the facts and the record support the l|egislature's
action in anmending the initiative.

1:52:11 PM

REPRESENTATI VE DOOGAN recalled that DEC started the testing
program in 1999 or 2001 and the cruise ship industry began
i mproving the onboard wastewater treatnment in 2002, and voters
approved the initiative in 2006. Fromthat chain of events, can
we not assune that the voters were rejecting the notion that the
current wastewater treatnment programwas sufficient, he asked.

MR. RUARO acknow edged that the aforementioned is one assunption
t hat could be nmade. However, it remains within the
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| egislature's prerogative to review the facts and anend an
initiative, which he referred to as a check and bal ance on the
initiative process.

1: 53: 40 PM

CHAI R JOHANSEN added that the initiative didn't just address the
Ccean Ranger Program as it included other things, such as the
head tax and di scl osure of business records.

1: 54: 06 PM

REPRESENTATI VE DOOGAN opined that the commttee shouldn't
proceed under the assunption that 83,000 Al askans didn't know
what they were doing when they voted for the initiative.

1:54: 44 PM

REPRESENTATI VE NEUMAN recalled that when he was approached to
sign the ballot initiative, he discovered that sone of the
proposed initiative |anguage was different than how it was
verbally presented. Therefore, ballot initiatives can be
somewhat confusi ng, he opined.

1:55:47 PM

M5. KENT clarified that while she spoke to the effectiveness of
the current program at one of the prior hearings, she wanted to
be clear that DEC is noving ahead quickly with inplenmentation of
the law as witten. Wth regard to the enforcenment data, M.
Kent related that in 2000 there were 15 air opacity violations,
whi ch decreased to 2 in 2005. For the last few years, DEC has
issued either no or one notice of violation for fecal coliform
[counts that exceed the specifications]. Also, each year there
have been several conpliance letters having to do with sanpling
prot ocol issues.

M5. KENT, in response to Representative Neuman, explained that
the state has requirements wth regard to the opacity of
em ssions that conme from the vessels and from other facilities.
There are limtations with regard to the thickness of the snoke
and how long it can |ast. In regard to how HB 164 woul d affect
DEC s plan, she stated that the ballot initiative [requires]
ocean rangers to ride with the vessels while in Al askan waters,
while HB 164 would only require ocean rangers to be onboard the
vessel while it's in port. Under the ballot initiative, the
ocean rangers are also responsible for ensuring that passengers,
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crew, and residents at ports are protected from inproper
sanitation, health, and safety practices. However, under HB 164
the responsibilities of ocean rangers would be |imted primarily
to wastewat er di scharge issues associated with the vessels.

1: 58: 29 PM

MR. RUARO noted that the legislature also has the authority to
determ ne whether to appropriate funds, which would seem to
automatically include a review of the facts of the initiative.

1:59:19 PM

REPRESENTATI VE JOHNSON, regarding the expanded responsibilities
of the ocean rangers, asked if the state is going to be
responsible if soneone gets sick. If the aforenmentioned is the
case, he asked if the state could be [held liable] for [sick
passengers].

MS. KENT reiterated that the initiative requires that the ocean
rangers eval uate health and safety issues.

2:00: 27 PM

RUTH HAM LTON HEESE, Assistant Attorney General, Environnental
Section, Cvil D vision (Juneau), Departnent of Law, opined that
it wuld be fair to say that there's sone exposure for health,
sanitation, and safety issues given the current status of the
law and the broad |anguage related to the duties of the ocean
rangers. However, the extent of exposure won't be known until a
suit is brought and an allegation that the ocean ranger didn't
fulfill his/her duty is made.

2:02: 13 PM

REPRESENTATI VE JOHNSON opi ned that the only entities with deeper
pockets than the cruise ship industry and the oil industry,
woul d be the state. Therefore, he further opined that the state
would be the target of a suit [in which an ocean ranger is
alleged to have not fulfilled his/her duty in the protection of
the health and safety.]

2:02: 26 PM
REPRESENTATI VE FAI RCLOUGH poi nted out that usually the causer of

a particular incident is the proportionately responsible party
in any litigation. Therefore, while Al aska and an ocean ranger

HOUSE TRA COW TTEE - 8- March 13, 2007



may be held as a party in suit, the person who actually caused
the problem the cruise industry in nonconpliance, would be nore
proportionately penalized. As with everything the [l egislature]
does on behalf of the state, the state could be held in a liable
position. However, she opined that the industry would be held
to the standard in a court of |aw She reiterated that in the
end the responsible party for an outbreak onboard a ship would
be the cruise ship and the particular governing body onboard at
the tine.

REPRESENTATI VE JOHNSON clarified that his point is that the
state would be the governing body onboard the ship responsible
for the health and sanitation, as per statute.

M5. HEESE noted her agreenment with Representative Fairclough
that there would be a variety of defendants reviewed in a
situation in which there is [an outbreak or accident]. However,
one mnust also renenber that there are other agencies that also
hold primacy above the ocean rangers with regard to certain
precautions that are to occur onboard the ship. For instance,
the U S. Center for D sease Control, the U S. Coast Guard and
the Environnmental Protection Agency may all have sone suprenacy
over the ocean rangers' duties. Still, the variety of
defendants doesn't elimnate the state from the potential risk
of exposure to suit.

2:04:42 PM

MR. RUARO then turned to the legislature's ability to anmend
[initiatives] and recalled an article in the Juneau Enpire that
described the Alaska Constitution as witten in such a manner
that it's easy to understand, a characterization with which he
said he agreed. He pointed out that in Article X, Section 6,
the constitution specifically grants the |legislature the
authority to anmend an initiative, although it can't repeal an
initiative. M. Ruaro submtted that the legislature has full
authority to anend initiatives. The plain |anguage definition
of the term "anmend” from Wbster's and the Anerican Heritage
Dictionary is to alter a neasure formally by adding, deleting,
or rephrasing. Gven the plain |anguage of Article X, he
opined that the legislature is free to anend the initiative in
the manner that HB 164 presents. M. Ruaro highlighted that the
constitution specifies that the | egislature can anend the entire

initiative. Ther ef or e, it's inportant to consider the
initiative as an entire piece rather than several small pieces.
In this case, this initiative reached the outer limts of the

single subject rule which it nust follow The proponents of the
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initiative argued that the initiative was a single subject. The
| egislation before the committee today only affects three parts
of the wastewater portions of the initiative. M. Ruaro related
his position that HB 164 is sinply an anmendnment and does not
repeal the initiative, especially in light of the various things
the initiative does. Furthernore, the Warren v. Thomas case in
which the <court addressed the scope of the legislature's
authority to amend an initiative regarding conflict of interest

| aws. The legislature anmended the initiative by expressly
repealing one section and two subsections as well as inpliedly
repeal ing other sections. The court wupheld the legislature's

act, noting that the legislature's actions didn't necessarily
nmean that the act as a whole [the initiative] was repealed.
Therefore, M. Ruaro opined that HB 164 is constitutional.

2:08: 59 PM

CHAI R JOHANSEN clarified that the intent of HB 164 is not to fly
in the face of what the voters wanted. However, the Al aska
State Constitution provides the legislature the authority to
anend initiatives to make them work properly. The [goal] is to
practically i npl enent t he program [ passed t hr ough t he
initiative].

2:10: 32 PM

REPRESENTATI VE DOOGAN pointed out that while it is true that HB
164 only applies to a section of the initiative, it's the only
section before the commttee. He suggested that the conmittee
review whether it is repealing the section of the initiative
before it in HB 164. Representati ve Doogan opined that this
| egi sl ati on addresses the section of the initiative that places
observers onboard cruise ships and is changing that section to

"peopl e who do sonmething in ports.” He said he wasn't sure what
t hese ocean rangers will be doing in the ports because there is
already an existing systemthat tests whether wastewater systens
work in ports. However, there is no existing program in which
i ndividuals test wastewater while the cruise ships are at sea
and di schargi ng waste. Therefore, HB 164 would elimnate the

program [specified in the initiative] in which individuals are
onboard the <cruise ship at sea when the waste is being
di schar ged.

REPRESENTATI VE DOOGAN said that he has read the history of the
courts' rulings on the initiative process and he didn't see how
Section 3 [would be constitutional]. He opined, "I don't think
you can take a section that says, 'including but not limted to
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and then limt it and not in essence be repealing that section.”
The one case in point refers to a State of Washington case in
which its legislature did exactly the opposite of what the
initiative said and the courts held that the legislature

exceeded its authority. The aforenmentioned was adopted by
reference as a precedence for the Wirren v. Thomas case
menti oned earlier. Therefore, he surmsed that the question is

what is the net affect of [HB 164]. He further surm sed that
it's reasonable to assune that when voters approved the
initiative, they thought they would be placing independent
observers onboard these ships while in Al aska water. Thi s
| egi sl ati on changes the aforenentioned, and thus Representative
Doogan opined that HB 164 is a repeal of that provision.
Furthernore, Representative Doogan said he didn't believe the
changes in HB 164, save the change in Section 1, can be nade.

2:13: 55 PM

REPRESENTATI VE FAI RCLOUGH recal l ed testinony, which she said is
swayi ng her to support HB 164, relating that the limted nunber
of marine engineers in the state are all working in the Al aska
Marine H ghway System (AVHS). Wth regard to whether there is a
process to train marine engineers, she related that she was told
it wuld be a long process for soneone to beconme an authorized
licensed marine engineer. Therefore, she opined that the
initiative is asking for something that can't be provided and
thus it seens that there has to be a change because what the
initiative requires can't be inpl enented.

2:16: 06 PM

REPRESENTATI VE NEUMAN opined that the initiative process
provides the legislature with [information] regarding what the
citizens of the state want. He indicated that if a better way
to provide those services is found, it's the legislature's job
to do so. He recalled testinony from DEC reporting that there
haven't been any violations in wastewater treatnment in recent
years and there isn't any way to bypass the ship's systens.
Therefore, Representative Neuman said that he feels confortable
that the waters of Alaska are safe, which he opined was the
purpose of the initiative. Representati ve Neunman opined that
[wth HB 164] the program has been i nproved.

2:18: 07 PM

CHAI R JOHANSEN noted his agreenent with Representative Neuman.
He highlighted that in the Warren v. Thomas case the mmjority
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decision was that the Washington State Legislature did exercise
its discretion properly.

2:19:43 PM

REPRESENTATIVE DOOGAN related his understanding that t he
initiative doesn't specify that the nmarine engineers have to be
residents of Alaska, and therefore he surm sed that the pool of
qualifying people could be U'S Coast Guard certified marine
engi neers from any pl ace.

REPRESENTATI VE FAI RCLOUGH acknow edged t hat enpl oyi ng
nonresidents is a possibility, but she said she didn't believe
that's what the voters voted for.

2:20: 19 PM

CHAI R JOHANSEN recalled that this question was raised to one of
the authors of the initiative during the conmttee' s overvi ew of
the Ocean Ranger Program to which the response was that those
who aren't quite qualified to be in the engine roons in other

pl aces would probably be available. Chair Johansen then
guestioned the effect of this [initiative] on the AWHS and
indicated that it will be problematic to sinply open the gates

to all qualified engineers.
2:21:47 PM

REPRESENTATI VE FAI RCLOUGH acknow edged that there are others
[outside of Alaskal] who are capable of becomng a |icensed
marine engi neer in Alaska. She then highlighted the seasonality
of the industry and that there would be a limted period of tine
in which the part-tine help would be necessary. Therefore, she
guestioned whether the state would enploy [these nmarine
engi neers] all year when these positions may only be necessary
for four to six nonths.

2:22:56 PM

REPRESENTATI VE NEUVAN noved to report HB 164 out of comittee
with individual recomendations and the acconpanying fiscal
not es.

REPRESENTATI VE DOOGAN obj ect ed.

A roll call vote was taken. Representatives Neuman, Fairclough
Johnson, Kohring, and Johansen voted in favor of reporting HB
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164 from conmttee. Representative Doogan voted against it.
Therefore, HB 164 was reported out of the House Transportation
Standing Commttee by a vote of 5-1.

2:24: 33 PM
ADJ QURNVENT

There being no further business before the commttee, the House
Transportation Standing Committee neeting was adjourned at 2:24
p. m
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