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PCSI TI ON  STATEMENT: Commented on | egal i ssues regarding
subpoenas.

ACTI ON NARRATI VE

CHAIR HOLLIS FRENCH called the joint neeting of the Senate and
House Judiciary Standing Committees to order at 9:15:29 AM
Present at the <call to order were Senators Therriault,
W el echowski, MQuire, Huggins and Chair French. House Judiciary
menbers present were Representatives G uenberg, Hol nes, Samnuels,
Dahl strom and Chair Ranras.

Matters pertaining to the Legislative Council Investigation

CHAIR HOLLIS FRENCH said the question before the commttee is
whether to issue subpoenas to wtnesses whose testinony is
sought by M. Branchflower. M. Branchflower’s task as set out
by unani mous vote by the Legislative Council Conmittee on July
28, 2008 is, “to investigate the circunstances and events
surrounding the termnation of fornmer Public Safety Comm ssioner
Monegan and potential abuses of power and or inproper actions by
menbers of the executive branch and prepare a report.”

9:17:19 AM
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CHAI R FRENCH said the sane notion made him the project director.
Again, he said the issue before the two conmttees is fairly
straight forward and fairly narrow — should the subpoenas be
issued or not. The statute that authorizes this action is AS
24.25.010(b), which reads as foll ows:

A subpoena requiring the attendance of a wtness
before a standing or special commttee of the
| egislature my be issued by the chairman of a
commttee when authorized to do so by a mmjority of
the nmenbership of the commttee and wth the
concurrence of the president or the speaker.

SENATOR THERRI AULT renarked that Senator French just stated that
the purpose of the neeting was “to consider,” but the press
rel eased that was put out last Friday said the neeting was goi ng
to be held today to issue subpoenas as if the outcone was
al ready presupposed. In addition, he said there is a statenent
that they agreed on an earlier conpletion date on the report
that would be fair to all sides. He asked where the statenent
that, in fact, subpoenas would be issued today cane from al ong
with the authority that an earlier conpletion date should be
set. He thought the notion tal ked about a report being done in a
timely manner; nothing stated a conpletion date or gave
authority to conpel any date.

9:19: 39 AM
SENATOR FRENCH responded that clearly no subpoenas would be
issued until there is a vote and a concurrence by the presiding

officer of either body. As to the earlier report date, he had
di scussed that wth the chair and vice-chair of the House

Judi ci ary Comm ttee, Representati ve Jay Ranr as and
Representative Nancy Dahlstrom and the chairman of the
Legi sl ative Council, Senator Kim Elton. There was concurrence in

getting the date of the report as away from the Novenber
el ection as possible.

SENATOR THERRI AULT asked what if the date was Novenber 10.

CHAI R FRENCH asked if he was naking a notion.

SENATOR THERRI AULT replied no; he wanted to know if the
investigator wasn't being directed about how to conduct this

i nvestigation, why was he being directed on the delivery date.

9:20: 24 AM
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CHAI R JAY RAMRAS [House Judiciary Commttee] said he would speak
to his own conclusions that were reached in the only neeting he
had with M. Branchflower. For the benefit of the record in both
bodi es, he requested a neeting with M. Branchflower prior to
any national inplications that have since transpired. He invited
the vice chair to that neeting. Their conversation went to when
the interviews would be concluded, how long it would take to
wite the report and the nost tinely manner in which that report
could be presented to the project nmanager.

H s sense was that this was not to have any inplications for the
State of Alaska's election cycle, and because of the unforeseen
ci rcunst ances Al aska finds itself in, he thought it would be in
the best interests of the State of Alaska and the Al aska State
Legislature as an institution to nove forward in a measured and
di sciplined fashion and to conplete this report in a tinely,
responsi bl e fashi on.

CHAI R RAMRAS said that he also had read the newspaper reports
that suggested the report could cone out OCctober 31, but M.
Branchfl ower said he thought a report could be witten in 10
wor ki ng days. So, “we asked himto put together the report in as
timely fashion as possible to nove it away from the election
date that faces us in Novenber.”

9:22:48 AM

SENATOR THERRI AULT said it seens like they are getting into a
pitched battle between branches of governnent over subpoena
powers and he wasn’t sure what anmount of time it mght take to
nmuddl e through that. So he didn't agree with the suggestion that
an earlier date m ght sone how help the situation and thought it
potentially exacerbated it. Plus, he said if there was any nove
afoot to have any kind of an Cctober surprise, he didn't know if
it was any less troubling if the date was October 31 or Cctober
10.

9:23: 45 AM
SENATOR FRENCH responded that this discussion should be had with
t he person who is actually doing the work.

9:24: 00 AM

SENATOR BILL WELECHOABKI said the reason that October 31 was
initially chosen was because that was the date M.
Branchfl ower’s Legislative Council contract expired. He rem nded
the body that the contract was issued by a vote of 12 to
not hi ng, unani mously, by a bipartisan group of I|egislators that
consists of eight Republicans and four Denobcrats who are House
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and Senate nenbers, mnority and mmjority menbers. The goal at
that tine was to get it done as quickly as possible. Further, he
said, “This was an investigation, quite frankly, that was
wel comed by the Palin admnistration. It was an investigation
that the governor repeatedly said she welconed and she would
fully cooperate with.”

SENATOR THERRI AULT said he believed the administration and those
menbers who cast that vote thought at the tinme that the
direction would be outside the political realm Based on
comments that have been nmade, he understood the adm nistration’'s
concern that they were not going to get a fair shake. Sone
menbers of the Legislative Council have witten to the chairnmn
that they want a new neeting to review what has transpired since
that initial vote was taken. He said the chair runs the risk of
bei ng replaced under Mason’s Manual Sections 577 and 581 if, in

fact, he refuses to convene a neeting to thwart the will of that
body.
9:27.07 AM

SENATOR FRENCH responded that's a matter for the Legislative
Council and outside of the issue that is now in front of the
commi ttee.

9:27:19 AM

STEPHEN BRANCHFLOWER put hinmself on the record. He said he had
arrived in Anchorage in 1965; he attended the Al aska Mt hodi st
University where he graduated in 1968; he attended the
University of Arizona Law School and graduated in 1973. He went
to work for the Anchorage DA's office Septenber in 1974 and
departed in 1998. H's work consisted primarily of review ng
cases, felony intake and working major crimes trials. In 1998 he
was appoi nted by Bruce Botehlo to be the director of the Al aska
Medicaid Fraud Control Unit. He retired in 2002 and was
appointed by the Legislature that year to head up the new office
of the Ofice of Victinse Rights. He stayed there until 2005 and
retired in 2005 and he presently resides in the state of South
Carolina. In summary he said he has been practicing for 31 years
and had resided in Anchorage for 40 years.

9:28: 54 AM

MR. BRANCHFLOWNER said he would give them a procedural overview
of the investigation to date. He was mndful of its politica
inplications and wanted to keep his coments short and to the
point. He said this is an ongoing process and he is here today
to ask for their assistance in conpleting it.

JT. S/H JUD COW TTEES - 5- Septenber 12, 2008



He reported that he started the job on August 11 and that his
office is located at 310 K Street. This is the 31% day of the
i nvestigation. During that tinme, he has identified 33
i ndi vi dual s who have rel evant infornmation about the scope of his
work. He has taken 11 sworn statenments so far. He clarified,

“When | say statenents, |’'m talking about sworn tape recorded
statenents where the wi tness has been sworn by a court reporter.
| do the recording on nmy own equipnent. | submt the audio file

to a certified court reporter who then prepares the certified
transcript.”

He reported that he had taken two wunsworn tape recorded
statenents; one from an enployee for the Minicipality of
Anchorage who is not involved and the other one from a forner
Departnment of Public Safety (DPS) enployee who is review ng the
transcript and will be submitting an affidavit attesting to the
truthfulness of her statenent. He has also taken three
traditional depositions for a total of 16 statenments “that are
in the can so to speak."”

MR. BRANCHFLOWER said he wants to interview 14 people, 13 of
which he is asking subpoenas for; the 14'" is Governor Palin.
Additionally, he is asking for a subpoena for the telephone
records of Frank Bail ey.

9:31:47 AM
MR. BRANCHFLOWER said he wanted to explain two things, one is
the difficulty he had contacting and enlisting the cooperation
of each of these individuals to give him a statenent, and
secondly why he thinks each of them have sonething to
contri bute.

The first one was Frank Bailey. M. Bailey made the recorded
tel ephone call to Trooper Rodney Dial on February 29, 2008. The
Governor’s office placed him on admnistrative |leave and it was
stated that by doing so, they could direct him to assist M.
Branchfl ower. He exchanged emails and tel ephone calls with M.
Bailey and finally established a deposition date on Septenber 3
for two hours. However, M. Bailey decided he didn't want to
give a statenent. He said he could go into greater detail, but
he felt it was fairly obvious from the transcript they had
probably revi ewed.

MR.  BRANCHFLONER said M. Bailey gave a statement to M.
Barnhill on August 4, and according to a Newsweek article
publ i shed on Septenber 5, he had al so given a deposition to M.
Van Flein who is a lawer for the Governor’s office. “So he
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apparently has sonething to contribute; he has not talked to ne.
|’m here to ask for your assistance to issue a subpoena for him
so that | mght share in whatever it is that he knows.”

9:33: 33 AM

The next individuals on the letter, M. Branchflower said,
shoul d be taken together - Annette Kreitzer, Conm ssioner of the
Departnment of Administration (DOA), D ane Kiesel, former
director of the Division of Personnel and Labor Relations in
DOA, Nicki Neal, current director of the Division of Personnel
and Labor Relations DOA, and Brad Thonpson, director of the
Di vision of Ri sk Managenent in the DOA. He conti nued:

Let nme tell you why |I have not been able to speak with
them and why | need to speak to them First of all,
all four of these witnesses were cooperative with ne
initially, and, in fact, we had tinmes and dates set
up. Kiesel’s was set for Septenber 4 at 10:00; N cki
Neal was set for that sanme day at 1:30, Brad Thonpson
for Septenber 5 at 1:30 and Annette Kreitzer was
scheduled for Septenber 8 at 10:00. The Attorney
Ceneral’s Ofice cancelled those on Septenber 4, and |

received a letter from M. Barnhill that day that says
that all of the depositions of the Departnent of
Adm ni stration enployees were cancelled until further
notice and that as of that date the Attorney GCeneral
now represented all Departnment of Administration
enpl oyees.

9:35:18 AM

MR. BRANCHFLOWNER said the letter stated the concern related to
consequences regarding the possibilities that Departnent of
Adm ni stration enployees may have disclosed matters relating to
enpl oyees’ per sonnel records. \V/ g Branchfl ower offered to
address this in a follow up question if someone wanted to ask.

SENATOR THERRIAULT said this is an inportant point. He
understands that because of a statement made by the chairnman
about possible crimnal charges and was referring to anybody
having access to personnel records. He said there is a
difference of interpretation of the state I aw on whether in fact
people in the chain of conmand in the executive branch have a
right to look at those records and based on the suggestion that
they mght have commtted sonme crine and mght be up for
possible crimnal sanctions, the Attorney GCeneral’s Ofice,
based on that m sunderstanding, advised them not to cooperate.
He didn't want to get into a pitched battle in forcing subpoenas
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and if they could get sonme clarification on that issue, the AG s
of fice has said those people would conme forward willingly.

9:36: 29 AM

MR. BRANCHFLOWER agreed with his concern and having just |earned
about it in a news article, said he could defuse it right now
“As far as |I’m concerned, it’s a non-issue and let nme tell you
why.”

He said three statutes are involved: AS 23.30.107, which deals
with the release of confidential information, AS 39.25.080,
which deals wth personnel records stating that they are
confidential and AS 39.25.900, which is the penalty provision.
The key to understanding this issue is to focus on AS 23. 30. 107.
(b)(1), which says:

‘“Medical or rehabilitation records in an enployee' s
file maintained by the division (Wrkers’ Conpensation
Division) or held by the board are not public records
subject to public inspection and copying under AS
40. 25. Thi s subsecti on does not perm t t he
reenpl oynent benefits adm nistrator, the division, the
board or the departnment from releasing nedical or
rehabilitation records in an enployee’'s file wthout
the enmployee’s <consent to a physician providing
nmedi cal services or a party to a claim filed by the
enpl oyee or a governnental agency.’

Now the Governor’s office is a governnental agency. So
if nmedical records or personnel records were released
by the division to the Governor’s office, for the sake
of argunent, let’s assune that that happened, in ny
view, that would be authorized under the statutes. So
it would not be a crine; it would not be a
prosecut able offense. And | think somewhere along the
line, a party sort of got cross threaded and there is
a belief on the part of the Attorney General’s office

that | believe that that’'s a punishable offense. |
don’t subscribe to that view As far as |’m concerned
it’s a non-issue because of the statute. It would be
a msdeneanor to violate the statute, and | think

that’s what they are concerned about.

Now there is a separate problem which is that this
statute is in-artfully drafted because it permts what
|’ve just described, that is, release of confidential
information to a governnental agency. So wthout
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speci fying any need for it, or denonstrated need for
it - so for exanple, sonebody from the Fish and Gane
Departnent mght ask for soneone’s nedical records
from the Departnment of Hi ghways and not have any
legitimate need to review those records. This statute
needs to be revised; it needs to be redrafted, and
what needs to be incorporated is a requirenent of sone
| egiti mate purpose, sone nexus between the request and
the need. Right now that statute does not require
that, and so it is subject to problens.

So as far as |’mconcerned, it is a non-issue and what
| am hopeful for is that | can sit down wth M.
Barnhill and M. Van Flein and try to conme up with an
expedi ted schedule, get these witnesses in and to work
cooperatively, get their statenents on record, to have
depositions that are short and pointed w thout going
dowmn a lot of rabbit rails. And with the end of
conplying with the accelerated schedule that we are
wor ki ng on right now, the rel ease date of Cctober 10.

9:40: 25 AM
SENATOR FRENCH i nterrupted to expl ain how subpoenas worKk:

If the commttee decides to issue them +the returns
are taken back before the commttee. There is no way
to delegate the subpoena return to a hearing or
deposition in M. Branchflower’s office. But it’s not
our intention to force that issue. If a witness who is
subpoenaed chooses to neet with M. Branchflower or if
they are able to work out some kind of a nutual

agreenent, in ny view as project director - | think
the Leg Council chairman’s view is the sane - that
that’s conpletely fine - if they want to go and sit

with M. Branchflower and give a deposition in his
office with their attorney or whoever else they want
to bring. Again | think that’'s just another attenpt to
diffuse this and keep it on as even a keel as
possi bl e.

9:41: 18 AM

SENATOR THERRI AULT asked M. Branchflower if he could get
cooperation without the issuance of a subpoena would that be the
preferable way to nove forward.

MR. BRANCHFLOAER answered, “I think that would expedite the
process.” However, he said “There is a risk that if subpoenas
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are not issued there mght be sonme other problens mght arise
that mght forestall the inclusion of the testinony in which
case | think the report would suffer. Because nmy view is that |
want to maxim ze the evidence, and then | et the reader decide.”

9:42: 47 AM

SENATOR THERRI AULT said it appears that the arbitrary deadline
of Cctober 10 was driving M. Branchflower’s investigation and
that M. Branchflower should have as nuch tinme as he needs to

get to an agreenent with the Departnent of Law on whether, in
fact, there is a risk of anybody comng forward exposing
thenselves to <crimnal sanctions or not. The Legislative

Council’s notion was that it be done in a tinely fashion, not
that it be done in an accel erated fashion.

9:43:33 AM

SENATOR W ELECHOWSKI rem nded nenbers that they had previously
set a neeting whereby they were to discuss issuing subpoenas and
that was cancell ed because at that tinme the admnistration said
they would fully cooperate. He asked M. Branchflower if he
woul d be able to institute crimnal proceedings on his own or if
Senator French coul d.

MR. BRANCHFLOWER replied no.

SENATOR W ELECHOWSKI asked who would institute crimnal
proceedings if crimnal behavior was found.

MR. BRANCHFLOWER replied the Attorney General or perhaps the
Ofice of Special Prosecution. It would have to be sone state or
federal executive authority. He enphasized that he just didn't
see that on the horizon.

9:45: 05 AM

REPRESENTATI VE CGRUENBERG said he was troubled because the
Governor asked the Attorney General to investigate this project
after the Legislative Council started it. And now M. Barnhill
in the Attorney Ceneral’s office is acting |like an advocate and
he saw a potential conflict of interest there. He pointed out
the very basic rules of professional conduct, Rule 1.7,
prohibits conflicts of i nt er est and Rule 1.10 inputes
disqualification to everyone in the sane law firm “Looking at
the Attorney CGeneral the sanme as a firm do you have any comment
on this?”

MR. BRANCHFLOWER replied that each |lawer has to decide the
question of conflict and live with the consequences; he has

JT. S/H JUD COW TTEES -10- Septenber 12, 2008



stayed away from that issue because any novenent on his part in
that direction would not advance his work.

REPRESENTATI VE GRUENBERG renmarked that the question stands
unanswer ed.

9:46: 19 AM

SENATOR THERRI AULT said that a conversation with one of the
perspective wtness reveal ed that he chose not to be interviewed
based on the advice of his independent |egal counsel because of
the investigator’s comment about possible crimnal sanctions and
the fear that he would run the risk of public humliation and
possible crimnal sanction. If that can be cleared up, nmaybe
they won’t need the subpoenas.

9:48: 31 AM

MR. BRANCHFLOWER stated that as an experienced prosecutor wth
many years of service, he is mndful of how to deal wth
W t nesses. He said:

And | have told no witness, contrary to what you have

been told, | have told no wtness that they risk
crimnal prosecution, because | don't see that as ny
function. | have told no wtness that they would

suffer public humliation or however you phrased it. |
have been polite, respectful and professional in all
my dealings. And if anyone has said anything to the
contrary, it is not true.

He said he would dispute any clainms nade to him by an advocate
on the behalf of an individual that he is trying to get
information out of. He asked Senator Therriault to be m ndful of
that person’s adversarial role in relation to his and urged him
to question the validity of those clains.

9:49: 56 AM

REPRESENTATI VE DAHLSTROM asked M. Branchflower to comment on
sone of the comrents they have heard over the last 24 hours
about quashi ng subpoenas if they were issued.

MR. BRANCHFLOWER replied the article in this norning’ s paper
seened to say that if subpoenas are issued, that there m ght be
an effort undertaken to quash them because of a potential for
crimnal prosecution. He said that is a non-issue for him as he
said wearlier in referencing AS 23.30.107. He hoped his
clarification would put that issue to rest and give the Attorney
Cenerals office and the attorney for the Governor sone assurance
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that he agrees wth their view Going to court to quash
subpoenas is not only procedurally difficult, because it raises
a question of which forumto go to.

9:51: 54 AM

So the bottom lines is that it is not necessary and, it would
prejudice the outconme of the report sinply because it wll
deprive nme of a fund of information, that is, wtness
statenents, that the public can benefit from He saw no reason
to not cooperate. In response to Senator Therriault’'s earlier
comments, he said the subpoenas are necessary because while they
will hopefully get over this little bunp in the road, others may
ari se.

CHAI R FRENCH asked himto proceed down his list of requests.

9:52: 24 AM

MR. BRANCHFLOWER said he was addressing four individuals
together: Annette Kreitzer, Diane Kiesel, N cki Neal and Brad
Thonpson. He had stated that he had set up depositions for them
he mentioned M. Barnhill’s letter; those people are not now
avai lable to him

He had reason to believe that M. Tibbles, who is a forner chief
of staff for the Governor, called a neeting on Novenber 19, 2007
to discuss Mchael Woten who was in the process of conmi ng back
to work after a workers’ conpensation injury. He believed the
peopl e who were present at this neeting in M. Tibbles office
were Kevin Brooks, the deputy comm ssioner of the Departnent of
Adm nistration, N cki Neil, director of the Personnel D vision,
and Diane Kiesel, forner director of Personnel and Labor
Rel ations. Kevin Brooks took notes and provided a copy of them
M. Branchflower said he had interviewed him under oath. It
corroborated sone things that were said and while he didn't want

to go into detail, he said they dealt with Trooper Woten and
what to do with him — placenent, job classification and sone
other things. Al of those things are relevant to his

investigation. That is why he is asking their assistance in
i ssuing the subpoenas for those four individuals.

9:54: 27 AM
SENATOR THERRI AULT asked the date of that neeting.

MR. BRANCHFLOWER replied Novenber 19, 2007 according to M.
Br ooks’ notes.
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SENATOR THERRI AULT said the Departnment of Law (DOL) had taken
sone statenents and turned those notes over to him

9:57: 01 AM
MR BRANCHFLOWNER sai d that was correct.

SENATOR THERRI AULT asked if they were verbati mor just notes.

MR. BRANCHFLOWER replied that prior to his involvenent in this
case at the end of July and during the time in which there was
public discussion about doing an investigation anongst
| egislators, the attorney general directed two individuals to
undertake an internal investigation and he appointed M.
Barnhill as the point person, and another assistant attorney
general, Susan Cox, to assist him They selected eight to twelve
individuals to interview about M. Woten, but he didn't know
what basis they used to select them That group was referred to
in a neno by the attorney general as “the witness list.” Each of
them took notes. The first Wdnesday after he was hired, he set
up a neeting to neet and greet the Governor, the Attorney
General, M. Barnhill and M. N zich, and he was told that he
woul d be provi ded those notes.

H s neeting occurred imediately followng the Governor’s press
rel ease during which M. Bailey's tape recorded statenent was
released. He didn't know about that at the neeting; he was
driving to it when the press release was taking place. He was
al so given a large amount of confidential material consisting of
personal records, workers’ conpensation records, disciplinary
records, et cetera. In total he reviewed hundreds of docunents
as well as the notes taken by the DOL fol ks. Sone of the notes
are clear although M. Barnhill’s witing is hard to read. From
the notes, however, it was “pretty clear” to M. Branchfl ower
that these folks have relevant information. Sinply relying on
the notes are not sufficient for his purposes.

9:57:31 AM
REPRESENTATI VE GRUENBERG asked why M. Tibbles was not on the
list.

MR. BRANCHFLOWER deferred that question to the chair.
9:57: 52 AM

SENATOR THERRI AULT asked if he or Senator French put the Ilist
t oget her.
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MR. BRANCHFLOAER replied that he put the Ilist together in
talking with M. French. He wanted to talk to M. Tibbles, but
he is represented and not available to him

SENATOR THERRI AULT said he didn't know why that question had to
be referred to Senator French if it’'s his |ist.

SENATOR FRENCH asked M. Branchflower, “Wy can’'t you answer the
guestion?”

MR. BRANCHFLOWER responded, “I'm not sure why his name was
removed. My initial request was to have himon the list.”

CHAI R FRENCH added that in conferring with his co-chair and M.
Branchflower, it appeared that the political will wasn't there
to subpoena M. Tibbles, but he added, “If you would |like to put
his nane forward in a separate notion, that’s certainly your
right as a nenber of the conmmttee.”

9:59: 06 AM
SENATOR THERRI AULT said he wanted clarification on who put the
I ist together.

CHAI R FRENCH said, “If you would |like to vote on a notion for a
subpoena, you're here today and that’s certainly wthin your
prerogative.”

9:59:19 AM

SENATOR THERRI AULT said either M. Branchflower can conduct his
investigation without direction, and now they' re hearing he was
being directed on the date and changi ng what he’s doi ng because
of the time pressure he is feeling. Now they are hearing that he
is getting direction on the people he 1is trying to get
information from

CHAI R FRENCH responded, “I think your position is clear, and |
think mne is clear, as well. M. Branchflower, please proceed.”
9:59: 52 AM

MR. BRANCHFLOWER nmoved on to M. N zich, the Governor’s current
Deputy Chief of Staff, who was interview by Susan Cox on August
6. He comrent ed:

From those [Ms. Cox’s notes] notes it appears that
Frank Bailey talked to N zich about M. Woten - told
him several things that he had done, he being M.
Bail ey, had done. N zich is the one who fired Walter
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Monegan at the Governor’s direction. M. N zich has
spoken to M ke Tibbles about this matter; Tibbles told
Ni zich that he had tal ked to Monegan about M. Woten

Tibbles said that he knew it was an issue for Todd
Palin, so | feel it's necessary to talk to M. N zich
about these things and other things as well. And
that’s the reason |’ m seeking a subpoena for him

10: 00: 58 AM

John Bitney, forner legislative |iaison for Governor
Palin, to ny know edge, he is not represented. | spoke
to him about what his involvenent was in this matter,
what he knew about it. | spoke to him on Septenber 3;

| took sonme notes. He told ne that he was willing to
provide a deposition and it has been tentatively set
for Septenber 15, excuse me, the 16'", but he has
requested the issuance of a subpoena. | told himthat
woul d be fine.

In ternms of what he knows, he told nme that he and
Governor Palin and Todd Palin have been life-long
friends and known each other since the seventh or
ei ghth grade. He has had conversations with Ted Palin

excuse ne, Todd Palin, about M. Woten, both in
person and on the phone and sone other matters as
well, that | don't want to get into right now in this
public forum But | think he definitely has sone
information to provide and I want to get it.

vy Frye is the next person on ny list. She is the
speci al assistant for constituent and external affairs
for Governor Palin; she is represented by private
counsel . Her deposition had been set for Septenber 8
at 3:00 p.m; she was interviewed by Susan Cox on
August 12; she has talked to M. Bailey about M.
Woten and while M. Frye was fornerly at the
Departnment of Administration, she told M. Cox that
she may have heard sonme comments about Woten by folks
there at the DOA. She has received an email from Frank
Bai l ey about M. Woten; she told Susan Cox that she
has emailed Todd Palin about the Governor’s business
on Todd's private email line, account, | should say.

10: 02: 53 AM

Kris Perry is the director of the Governor's Anchorage
office, and given her position it seens logical to ne
that she nust know about di scussions about Woten. She
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was never interviewed by Cox or Barnhill and |I’m not
sure why that is, but ny experience tells nme that it’s
worth | ooking into, because she is such a central
person within the Governor’s office, and yet she was
not interviewed. She was cooperative; she had agreed
to a deposition with ne on Septenber 11 at 9:00 a.m
and that was cancel | ed.

10: 03: 36 AM
By the way, when | say deposition, it’s sort of force
of habit. A deposition - and | have been using the

term depositi on when on sone occasions | nean taking a
tape recorded statenment that is under oath, recorded,
and where the person is sworn by a court reporter as
opposed to what is traditionally referred to as
depositions where there’s notice, and there's nore of
an adversarial sort of neeting where both parties are
there. There's direct cross-exam nation and re-cross.
Just a point of clarification.

10: 04: 03 AM

SENATOR THERRI AULT said that generally in a deposition, a person
can be sworn in and asked anything. He asked under what
procedures he was operating as far as what happens with that
information. Could it becone public?

MR. BRANCHFLOWER replied he was <correct; a deposition is
sonetinmes referred to as discovery. That has been the purpose of
his statements - to discover what happened. It'’s a fact
gathering device. Hs plan is to have all of these tape recorded
statenents transcribed, which is being done. He has preserved
the audio files, and at the conclusion of his work when he

submts his report he will attach the transcripts to the report.
The reason that is necessary is because the report wll discuss
what the evidence is and will have references to the record. He
expl ai ned:

| feel it’s inportant that whatever | say, | be able

to docunent and anchor it to statenents that have been
given so that the reader can flip through that page
and see for thenselves what the context of the
guestion was, what the context of the response was.

He planed to attach the transcripts and provide Senator French
with the disk that contains all of the audio files. If this
matter is to be posted on line, he would request that they be
posted as well. He explai ned why:
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Because a great part of what people say cones not only
from the words they use and as are seen in the whole
transcript, but also the inflections of the voice and
t he denmeanor of how the person speaks. So between the
transcripts and the audio file, | think a person wll
beconme i nfornmed as to what happened.

10: 06: 09 AM

SENATOR FRENCH interjected that the only caveat is that the
material wll actually go to the Legislative Council, the
committee that authorized the investigation. Before they rel ease
any rmaterial it has to go through the prism of the

confidentiality and personnel laws to neke certain that nothing
made confidential by law is released in the course of this
i nvestigation.

MR. BRANCHFLOWER said he has segregated the material into
separate stacks and identified it for the Legislative Council.

10: 06: 58 AM

SENATOR THERRI AULT said he inmagined that a nunber of people are
concerned about what gets used. A court proceeding would have
wel | - establ i shed procedures.

MR. BRANCHFLOWNER agreed that there is not a lot of precedence
for this a proceeding like this, although there are statutes
that discuss the issuance of subpoenas, contenpt and so forth

but this particular undertaking lacks the traditional tools an
i nvestigator has such as access to a grand jury, subpoenas,
search warrants, applications that take place on an ex parte
basis, not in a public forum For exanple in a traditional
proceedi ng, sonmeone in his position would not have to nmake an
application to a body for a subpoena and in the process disclose
matters that are the subject of the investigation. The work he
is doing needs to be done as there are good reasons for it.

10: 09: 43 AM

SENATOR THERRI AULT said one of the things that got the ball
rolling was that there was no action before the Personnel Board,
and there is now. So, when M. Branchflower says it needs to be
done, could it be done by the Personnel Board wth an
established set of procedures and clear delineation of powers
and protection of w tnesses. “I's there sone reason this is a
preferable way than that?”

10:11: 07 AM
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MR. BRANCHFLOWER repl i ed:

Well, | have no experience with experience with a
matter before the Personnel Board. However, it’'s ny
understanding that conplaints that are | odged with the
Per sonnel Board require the involvenent of t he
executive, specifically the attorney general who has
to appoint soneone to investigate it. So, that gets ne
back to a concern you had expressed or soneone had
expressed earlier about <conflicts of interest. So
that’ s one issue.

The second issue is — and | don't have enough
information yet to say that matters that |’ ve
di scovered so far are limted to ethical issues. The
charge has to do with wong doing. So |I’m not sure how
to reckon those two. |I'm not saying that it’s not
possible to do; | just am saying that | don’t have
experience sufficient to address the question wth the
Per sonnel Board.

10: 11: 37 AM

SENATOR THERRI AULT suggested that wong doing is always
unethical, so he didn't think that would be a problem An
i nvestigation under the previous admnistration resulted in the
resignation of the attorney general, so he thought that process
has been proven to work. The Personnel Board s process seenms to
work and this effort has a lack of clarity.

10: 12: 04 AM

SENATOR FRENCH said the issue before them is whether this body
shoul d issue subpoenas. It’s a fairly narrow focus. He realized
that it would be inpossible to avoid discussions about the
broader political context, “but clearly the |egislature has the
i nherent authority to investigate acts by the executive branch
That’s just part of our, you know, three-legged stool of a
government. And that’s what we’'re here for.”

10: 12: 26 AM

REPRESENTATI VE GRUENBERG said he had two questions. One is that
M. Branchflower indicated, as a prosecutor, he has routinely
put people under oath. The statute that governs |Ilegislative
investigations by committees, AS 24.25.060, entitled oath and
penalty for violation of oath is as foll ows:

The President of the Senate and Speaker of the House
of Representatives and the chairman of every conmttee
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of either body may administer an oath to a wtness
before appearing before their respective bodies. A
person who wllfully swears or affirnmse falsely
concerning any nmatter material to the subject wunder
investigation or inquiry is guilty of perjury and upon
conviction is punishable by inprisonment for not |ess
t han one year and no nore than five years.

He then asked M. Branchflower if he had any doubt of his own
ability to place people under oath in this matter.

10: 13: 40 AM

MR. BRANCHFLOWER said he hadn’t considered that. Hi s preference
has been to have a third person place the person under oath for
a couple of reasons. He wanted to avoid any appearance that
people mght draw from him placing them under oath, It's a
solemm undertaking and it should be done by a separate person.
Also all of the people who have spoken to him so far have done
so wllingly. He has asked them for their statenent and he has
informed them that they will be placed under oath and that at
the conclusion of his work, they would be provided a copy of
transcript and the audio file if they w shed. Sonme expressed an
interest in doing it and sone have not. No threats were nade;
all these people cane forward, they arrive at his office on
their own and they talk to him and at the conclusion of the
interview they |eave. He again stated that he did not use any
heavy- handed action and if anyone says anything to the contrary
it’s not true.

10: 14: 56 AM
REPRESENTATI VE GRUENBERG asked if he used soneone else to place
t hese peopl e under oath now.

MR. BRANCHFLONER replied he used a court reporter, an
i ndependent contractor, who is very experienced. She has all her
own equi prent and he has no personal ties to her or financial
interest in her business.

10: 15: 34 AM

REPRESENTATI VE GRUENBERG asked if M. Barnhill and the Attorney
CGeneral have been advising Ivy Frye and Kris Perry from the
Governor’s office not to cooperate.

10: 16: 41 AM

MR. BRANCHFLOWER replied the question of who represents who is
not clear to him He has sent at least two emmils to M. Van
Flein posing that specific question. He has stated that he
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represents quote “the CGovernor's Ofice.” The online directory
i ndicates that office has 55 people, but he is not interested in
all of them he is interested in just a few Maybe who exactly
M. Van Flein represents could be clarified.

To answer the question, early on in August, M. Barnhill was
representing everyone — all governnment enployees, and he based
that belief on the meno that the Attorney General sent out
encouragi ng people to cooperate and be truthful with him [M.
Branchflower]. M. Barnhill sent out a letter that said if
anyone had a question or was interested in talking about
representation they could consult him He thought that was
directed to the “witness list,” sone of which are GCovernor
Palin s enployees. M. Van Flein entered the picture and that’s
when the claimwas made that he represents all of the Governor’s

office. If M. Van Flein represents the Governor and the
Governor’s enployees, he didn't know exactly who M. Barnhill
represents. By his letter, it was the enployees of the

Department of Administration and perhaps other individuals as
wel | .

CHAI R FRENCH asked M. Branchflower to proceed with his |ist.

10:17: 51 AM

MR. BRANCHFLOAER said his next person on the list is Janice
Mason, scheduler and executive secretary to the Governor. He
explained that the Governor was elected in Novenber 2006 and
sworn in on Decenber 5, 2006. Right about that tinme, a little
after the swearing in, soneone, a female, from the CGovernor’s
office called Conm ssioner Mnegan's secretary to set up an
appointnment with him and the first gentleman, Todd Palin. That
appoi ntment was scheduled for January 4, 2007. He has taken a
t ape recorded statenment under oath from M. Mnegan's secretary.

10:19: 14 AM

According the M. Mpnegan’s statenent, the neeting occurred on
January 4 in the CGovernor's office. The persons present were M.
Monegan and Todd Palin; the subject of the neeting was M chael
Woten. M. Palin provided M. Mnegan with sonme records, a
portion of which had to do with a private investigation that he
had undert aken.

M. Monegan’s secretary was not sure if it was Janice Mason who
made the call or another female, but she was certain about the
date and the event that he just described. He suspected it was
Jani ce Mason for two reasons. One is that she is the Governor’s
schedul er and executive secretary and secondly, not too |ong
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ago, Janice Mason called the Departnment of Public Safety (DPS)
secretary who renmi ned even though M. Mnegan has departed. It
was Jani ce Mason who called the secretary on July 22 seeking a
copy of M. Mnegan’s online calendar and Ms. Mson was told
that his email account had been cancelled and it would not be
possible for the secretary to access that information. For all
those reasons he believes it was Janice Mason, and the purpose
of his desire to talk to her is that he wants to know who asked
her to schedule the neeting between M. Mnegan and the first
gentl eman and what the circunmstances were.

10: 20: 40 AM

MR. BRANCHFLOWER sai d the next person on the list is Todd Palin,
husband of the Governor. He said there is enough evidence in the
public record to support the claim that he is the principle
critic of Trooper Woten. He has had many contacts wth DPS
personnel over the |ast several years and has nmade many coments
about how it appeared that DPS was not doing its job because of
Woten; he wanted him fired. M. Branchflower said he didn't
know if M. Palin is represented or where he is. He was hoping
the subpoena, if issued, will permt himto interview him He
has spoken to nunerous DOA enpl oyees about M. W.oten and, “I
t hink because he’s such a central figure to the events of the

subject of nmy enquiry that | think one should be issued for
him”
10: 21: 30 AM

CHAI R FRENCH noted that Representatives Johnson and Roses joi ned
the conmttee sone tine ago.

10: 21: 45 AM

SENATOR THERRI AULT asked if in the deposition with M. Mnegan
he asked him if he had been asked to fire M. Woten at that
meeting and if the general concern was about the Governor’s
security.

MR.  BRANCHFLOWER didn’t renenber that, but he recalled the
thrust of the interview was that M. Palin was conplaining to
Comm ssioner Monegan that the investigation that had already
taken place under the prior admnistration by forner Colonel
Gines and the disposition of it, which had been agreed to by
the PSEA and the Adm nistration under Conmm ssioner Tandeske,
that that didn't solve the problem for M. Palin. He disagreed
with it and thought it was an inadequate and insufficient
measure, the neasure being suspending M. Woten for five days.
In this neeting he was asking Comm ssioner Mnegan to revisit
sonmething that had already taken place during the prior
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adm nistration in light of sone additional evidence he was
provi di ng. He gave that evidence to M. Mpnegan and asked himto
look into it; M. Mpnegan agreed to do that and, in fact, took
steps to see whether or not there was new evidence and if it
woul d make a change. He detailed some folks to do that and they
made a page by page conparison of the investigation that had
been done earlier and the result was, as reported by M.
Monegan, that there was nothing new.

10: 24: 03 AM
SENATOR THERRI AULT asked if M. Palin asked him to fire M.
Whot en.

MR. BRANCHFLOWER replied not during that neeting, and he hadn't
at this point uncovered any evidence where M. Palin posed that
question directly.

CHAI R FRENCH asked himto continue with his |ist.

10: 24: 24 AM

MR.  BRANCHFLOWER said Randy Ruaro, Deputy Chief of Staff,
recently pronoted, was on the list. He was interviewed by Susan
Cox on August 8; her notes indicate that he had at |east two
conversations with Todd Palin about M. Woten.

10: 25: 15 AM

MR. BRANCHFLOWER said the next witness is especially inportant
and he wanted to take a long mnute to detail why he wanted her
subpoenaed. He was referring to Mirlene WIkes, the owner of
Har bor Adjusters in Anchorage. She has a contract wth the State
of Alaska to handle workers’ conpensation cases and handles
hundreds of them at any one tine. He received information in
August that someone from the Governor’'s office or the state had
advised Ms. Wlkes that the workers’ conpensation claim mde by
M. Woten should be denied. If that is true, he wanted to
pursue it.

He called her on August 18; it was prelimnary call and not tape
recorded. She said she had never talked to anyone from the
Governor’s office about the Woten file and she never saw phot os
of Woten riding on a snow machine while under workers
conpensati on and was never told to deny the claim

The snow machi ne photographs of M. Woten riding on a snow
machine were anongst sonme of the itens that were given
Comm ssioner Monegan by Todd Palin when they net at the
Governor’s O fice on January 4. So he asked Ms. W/ kes about who

JT. S/H JUD COW TTEES -22- Septenber 12, 2008



handl ed the claimin the Attorney Ceneral’s office. She gave him
the nanme of the assistant attorney general who handl ed the case;
he contacted him and was assured the claim was handled in the
nor mal course of business.

MR. BRANCHFLOWER asked him to give a statenent and he said he
woul d, and he did. He asked who his supervising attorney was; he
told him he contacted her and asked if the case was handled in
the normal course of business; she said yes. He asked for and
received a witten statenent. At that point everything | ooked
okay and above board so he concluded that information he had
been gi ven was not grounded in any fact.

10: 26: 59 AM

However on August 14, he received a call on the tip line he
established from the enployee who handled the workers’
conpensation claim at Harbor Adjusters. She gave him a statenent
on August 30 — under oath. He read into the record what she said
(starting on page 6, line 12 of the transcript):

Well | renenber at one - at sone point in the
conversation she had nentioned. (the “she” she is
talking about is this Mrlene WIkes, this person |
want to have subpoenaed) Well | renmenber at one point,
at sone point in the conversation, she had nentioned
or said sonething to the effect that either the
Governor or the Governor’s office wanted this claim

denied and | renenber ny response being why | don't,
you know, care if it’'s the president who wants the
claim denied, I'm not going to deny it unless | have
the nedical evidence to do that. | also renenber
stating that, you know, | would not treat Woten's
case any differently than, you know, | would any other
claimant, no matter who it was that was pressuring ne.
| just wasn’'t going to do that. | had ny l|icense on

the line and plus | just won’t act that way.

MR. BRANCHFLOWER asked her for an idea of the give and take of
the conversation. The w tness responded, “Wll, actually | also
remenber telling her that she could handle the claim herself if
she want ed because | wouldn’t be a part of that.”

MR. BRANCHFLOWER asked, “What did she say?” The answer was:
| believe she said, you know, that was fine. And at

that point, you know, she was dealing with - oh, |
also recall that, you know, | think | inquired, you
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know, as to where this was comng from and what was
going on. And | renenber she said that [person’s nane]
had called her about the claim and he was the one who
had said sonebody from the Governor’'s office, you
know, wanted it either 1looked at or denied or
sonething to that effect.

10: 30: 08 AM

MR. BRANCHFLOAER said after |ooking at this statenent, he had
reason to believe that when he spoke to Ms. W/l kes earlier that
she wasn't truthful and so he resolved to try to get a statenent
by her to clarify the clains made by the witness. He called M.
Wl kes recently and she wanted to know why that was necessary
since he had already talked to her. He tried to convince her
that it would be helpful to cone down and he set the interview
at 3:00 p.m yesterday. At 3:00 p.m she cancelled the interview
on the advice of the attorney and wanted to know what would
happen next. He answered that he was appearing before the joint
neeting of the Senate and House Judiciary Commttees and he
woul d put her nanme on the list. She said that was fine.

MR. BRANCHFLOWER said Ms. WIlkes is obviously a key player
because she handles all of the workers’ conpensation clains for
the State of Al aska and she mi ght have a financial notive given
the fact that this is a contract that is awarded every five
years. She had the contract; it was recently renewed and if she
loses it due to the testinony he just described, it’s her
opinion that it will be tough on her business.

10: 31: 18 AM

MR. BRANCHFLOMER went to his last request, which deals wth
subscri ber records for Frank Bailey that include, but are not
l[imted to, incomng and outgoing cell phone calls for 907-748-
5816 for the period of February 1, 2008 through March 31, 2008.
The records are in the possession of ACS wreless at 600
Tel ephone Avenue in Anchorage. He has talked to the attorney for
ACS who said the records are avail able in Anchorage.

The reason he wants the phone records is because in the
transcript of his call, M. Bailey gives Trooper Dial his cell
phone and urges him to call back. M. Branchflower thought it
m ght be relevant to find out who M. Bailey called just before
talking to Trooper Dial and right after he had that conversation
and perhaps these records mght I|ead to sone additiona
evi dence.

10: 32: 47 AM
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MR. BRANCHFLOWER said he hoped soneone would ask him about his
relationship with M. Monegan.

CHAI R FRENCH asked what his relationship is with M. Mpnegan.

MR. BRANCHFLOWER assured him that it is professional. He spoke
with his wife, Linda, this nmorning to reassure hinself of the
dates. Linda Branchfl ower was enployed at the Anchorage Police
Departnent May 1986 through January 2002; she worked under Chi ef
Audey, O Leary, Udman and Monegan, but only for the last two
years. She had very little contact with Mnegan; she has not
socialized with him and had never been to dinner with him They
were both on patrol. He recalled that Oficer Mnegan was
primarily a patrol division officer; she used to work the west
end and M. Mnegan used to supervise the west end and fromtine
to tinme they had lunch as officers do during the noon hour. She
has never been to his house; there are no financial dealings.
M. Monegan had never been to the Branchflower home. Linda
started working in the Cold Case Unit at the Al aska State
Troopers (AST) after she retired from the Anchorage Police
Departnment in January 2002. She was at AST between August 2003
to May 2005; that was a period of time that Comm ssioner
Tandeske was the head of the DPS departnent. M. Mnegan didn’t

come on until after M. Branchflower and his wife relocated to
the State of South Carolina. They left Al aska in July 2005; the
Governor was elected in the fall of 2006 and Mnegan was

appointed in January 2007. They were l|ong-gone by the tine
Monegan cane on the scene.

10: 34: 49 AM

As far as M. Branchflower's relationship with M. Monegan, he
said he didn't ever recall working with him on a case where he
was his case investigator. He didn't recall even calling himto
the stand al though he may have because of the many people he had
exam ned there. They hadn't socialized or been to dinner; they
have no financial ties. He had not been to his house and didn’t
know i f he had children. Mst of his contact with Walter Mbnegan
has been in an adversarial context during the time he was
working at the Ofice of Victims R ghts. It had to do with his
investigation of APD following the Patty Godfrey 911 incident
The report that he issued at that tine was pretty critical of
the Anchorage Police Departnent. “So those are ny ties with M.
Monegan, just to set the record straight.”

10: 35: 52 AM
SENATOR W ELECHOWBKI npved:
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Pursuant to AK 24.25.010(b), | nove that you be
authorized to issue subpoenas to the followng
individuals and for the following docunents: Frank
Bail ey, Diane Kiesel, Annette Kreitzer, N cki Neal,
Brad Thonpson, M chael Nizich, Don Bitney, Ilvy Frye,
Kris Perry, Janice Mason, Todd Palin, Randy Ruaro,
Murl ene W/ kes; cell phone records for Frank Bailey
for the period February 1, 2008 through WMrch 31,
2008. This authorization 1is contingent wupon the
concurrence of the Senate President.

SENATCOR THERRI AULT obj ect ed.

SENATOR W ELECHOWSKI said they are undertaking a mnisterial
function; the Legislative Council authorized this investigation
by a vote of 12 to O; it was a bipartisan, unani nous vote of the
House and Senate nenbers. It said that if subpoenas were
necessary they wuld to the Judiciary Conmttee, ei t her
conmttee. The Governor welcomed this investigation repeatedly
starting on at least July 18 in a report on KTUU saying, “W
woul d never prohibit or be |less than enthusiastic about any kind
of investigation.”

SENATOR WELECHOWSKI said you deal in the facts wth an
investigation. Multiple tines the Governor has said she wel cones
the investigation and would support that investigation. The
Legislature had scheduled a hearing to issue subpoenas in
August. But On August [indisc], the Governor issued a press
release directing her staff to cooperate fully wth M.
Branchfl ower and that hearing was cancelled. M. Branchflower
has now testified that he needs this testinony and the records
to conduct a fuller investigation.

In early Septenber the adm nistration had ceased cooperation in
this matter and the assistant attorney general has directed that
W tnesses not testify and not cooperate. Senator W el echowski
repeated, “We're sinply undertaking a mnisterial function here
in issuing these subpoenas. M. Branchflower has testified that
he needs these to continue his investigation and we clearly have
the authority to do this, M. Chair.”

10: 36: 54 AM
SENATOR THERRI AULT asked to have Tam Cook testify.

SENATOR W ELECHOWSKI objected. He said a notion has been nmade
and testinmony has been closed. The chair stated that there was
no invited testinony.
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SENATOR THERRI AULT said, “M. Chairman, you told ne yesterday
[indisc.]. “She is here; we flew her here for this purpose. |
want to talk to her.”

10: 38: 53 AM at ease 10: 46: 04 AM

SENATOR FRENCH called the neeting back to order and said
normally the rules would preclude having a wtness talk to the
conmittee under debate on a notion. So Senator Welechowski’s
objection was well founded, but he was using his prerogative as
chair to relax the rules because it is inportant to get a record
made on the |legal questions in front of them

10: 46: 43 AM

SENATOR MCCGUI RE said given the serious nature of what they are
dealing with procedurally, to have an accurate record, she would
feel nore confortable if Senator Wel echowski would withdraw his
notion and introduce it again.

SENATOR W ELECHOWBKI wi t hdrew hi s obj ecti on.

SENATOR MCGUI RE said that still raises the concern that they are
under debate on a notion and yet they are taking wtness
t esti nony.

10: 47: 27 AM
SENATOR W ELECHOABKI wi t hdrew his noti on.

10: 47: 48 AM
TAMARA COOK, Director, Legislative Legal and Research Services
Division, Legislative Affairs Agency, put herself on the record.

SENATOR THERRI AULT said he thought the action that the
Legi slative Council vote started, while innocent enough, seened
to head them for a “branch versus branch smack down” that should
be avoided at all costs. |If there is a suggestion of an ethical
| apse or wong doing in the admnistration, the |legislature
created the Personnel Board to look in to those actions and nake
a decision and has the power to oversee that report to decide if
it was co-opted sonehow. Using the Personnel Board would allow
the investigation to go forward with established rules and
procedures. The legislative investigation is in a “nmurky area”
where the rules are not very set. He wanted Ms. Cook to give
them her opinion on the advisability of the |egislature taking
this step.
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He speculated if subpoenas are issued and then ignored, that
would put the legislature in the position of protecting its
power and that would lead to a head to head clash with the
adm nistration over the rights of the legislature to subpoena
Either that or this conmttee wll have to reconvene and
w thdraw its subpoenas.

10: 50: 15 AM

M5. COOK responded that her understanding is the question is one
of judgment wunder a hypothetical situation, which involves a
decision by this commttee to issue a subpoena and the person
subpoenaed either refusing to attend or attending and refusing
to testify, or in fact if an effort to quash the subpoena is
undertaken in court. The question is what position the
| egislature would be placed in vis-a-vis the necessity to
preserve the |l egislative prerogative.

M5. COOK said her view is if a subpoena were issued by a
| egislative entity, and a court action was brought attenpting to
quash that subpoena, then the legislature would be faced wth
two reasonable options. One would be to defend against the
effort to suppress the subpoena, and the other one, based on its
| egislative authority to investigate. Another one would be for
the legislative entity that issued the subpoena to consider
withdrawing it as perhaps a courtesy to the executive branch. As
to the viability of ignoring the matter and not either defending
the effort to suppress the subpoena or taking formal action to
withdraw it and sinply defaulting, “that would be a disturbing
abrogation of |egislative authority.”

10: 52: 54 AM

SENATOR THERRI AULT said he is always protective of |egislative
powers and if they could avoid a clash that could potentially
dimnish legislative powers that should be their course of
action. He asked if Ms. Cook could give them an opinion about an
issue in M. Barnhill's latest later that tal ked about the issue
of quashing the subpoenas. He said Mson's Mnual 797 2.,
st ates:

The legislature has no right to conduct an
investigation for the purpose of laying a foundation
for the institution of crimnal proceedings, for the
aid and Dbenefit of grand juries in planning
indictments, for the purpose of intentionally injuring
such persons or for any ulterior purposes.
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If there is any |egal question about the appropriateness of
people in the chain of command of the executive |ooking at any
personnel records and that is used as part of the notion to
guash the subpoenas, it would seemto himthat 797 2. would kick
in. Perhaps it would be ruled that they have no right to issue
t he subpoenas.

10: 54: 34 AM
M5. COOK responded, “I think that the description in Msons’
Manual is correct as | understand it as to the state of the

law.” Al aska doesn't have a mature line of cases that describe
the interface between the executive power and the |egislative
power in the investigatory arena, but from other jurisdictions,
it seenms quite clear that the |egislature does not have the
power to do a crimnal investigation or to lay the foundation
for a crimnal investigation. She conti nued:

That does not nmean that the legislature’ s power is not
fairly broad. The legislature, it has been recognized
that sinply pursuant to the | awraki ng power, |et alone
ot her power s t hat t he | egi sl ature may have
constitutionally been granted, that pursuant to the
| awmaki ng powers the legislature has considerable
latitude to looking into specific facts. And that’s
based on the proposition that a body that is charged
with setting public policy, true |awraking, which
includes the possibility, by the way, of a proposed
constitutional amendnent, since it is the legislature
only that can propose a constitutional amendnent to
the people of the state, that the Ilegislature is
authorized to gain such facts as it mght need to nake
t hose types of policy decisions.

10: 56: 08 AM

SENATOR FRENCH said she raised a good point in that essentially
what may conme out of this is a report to Legislative Council
that some laws of the state mght need changing. Two changes
that come to his mnd are they mght decide it is bad idea to
have comm ssioners be at-will enployees and after going through
the confirmation process, they should nmaybe enjoy nore
enpl oynment protection. This is relative to the constitutional
amendnent she spoke of a few mnutes ago. They nmay al so see that
it is time to revanp the state’'s disciplinary procedures for
st at e enpl oyees.

SENATOR FRENCH asked for any further |egal questions.
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10: 57: 12 AM

SENATOR THERRI AULT addressed Ms. Cook again and asked if they
are talking past each other on the right to review personnel
records, it seenms that would be the basis for the nove by the
attorney general’s office to quash the subpoenas and taking a
little bit of time to get a neeting of the mnds on that issue
woul d be advisable. Maybe people would cone forward with their
statements wllingly. What 1is the advisability of working
t hrough t hat nechani snf?

10: 58: 22 AM

M5. COOK answered the question was asking her judgnent as to a
potential course of action for the l|egislature. For the nost
part, she would defer to the legislature except to neke a
gener al observation that “my personal bias is to avoid
l[itigation.” If there seenms to be a way to avoid litigation,
“that’s lovely.”

10: 59: 21 AM

SENATOR THERRI AULT said he understands that sonetines through
this kind of scrutiny statutes are found that need to be changed
or tightened. That is what played out wth the previous
investigation into the forner attorney general. The |egislature
changed the ethics statutes and the admnistrative ethics
statutes after that. That canme from an investigation by the
adm nistration of one of its enployees, the attorney general.
That same process, the Personnel Board, can be used to play
through this issue rather than pit one branch of governnent
agai nst anot her.

11: 00: 28 AM
SENATOR FRENCH said that is an entirely debatable issue and he
viewed it differently.

11: 00: 38 AM
SENATOR W ELECHOWEKI read his subpoena notion again as foll ows:

Pursuant to AK 24.25.010(b), | nove that you be
authorized to 1issue subpoenas to the followng
individuals and for the following docunents: Frank
Bail ey, Diane Kiesel, Annette Kreitzer, N cki Neal,
Brad Thonpson, M chael Ni zich, John Bitney, |vy Frye,
Kris Perry, Janice Mason, Todd Palin, Randy Ruaro,
Murl ene W1l kes; and cell phone records for Frank
Bailey for the period February 1, 2008 through March
31, 2008. This authorization is contingent upon the
concurrence of the Senate President.
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SENATOR THERRI AULT obj ect ed.

SENATOR W ELECHOWSKI said he would let his fornmer statenent
st and.

SENATOR THERRI AULT nentioned said they are in the mddle of a
political canpaign and the volume has been turned up on that
because the Governor had been selected as the Vice Presidentia

candi date. Senators Elton, Welechowski and French have very
publicly taken position in the Barrack Oobama canpaign, which is
their right. Because of that, they should try to do whatever
they can to take politics out of it and they have an avenue to
do that in wusing the Personnel Board. He said the whole
| egislative process started because no conplaint had been
brought to the Board, but that has changed. Sone nenbers of the
Legi slative Council have indicated they would like to review
their decision, and Senator French has nade statenents to the
press that he admtted were unw se, even though they were taken
out of context.

11: 03: 33 AM

Since that time, additional statements had been made and to the
general public that have given this investigation a politica
flavor. |If they can avoid that clash of tw branches of
government, they should do that.

SENATOR THERRI AULT said he thought the subpoenas would be
ignored and they would have to withdraw them or have a clash
between the two branches and ultimately the |egislature would be
t he | oser.

11: 06: 03 AM

SENATOR FRENCH said he thought it was likely that sonething
could still be worked out and he understands conmunication is
happening with M. Barnhill and the offer he made to Chair

Elton. He didn’t see a cataclysm rather he saw two branches of
government trying to work it out using the tools they have in a
calmway to fundanentally get to the bottom of a situation

11: 06: 34 AM

SENATOR THERRI AULT said if conmunication was going on, why not
give themthe time to work it out. Again he pointed out that the
Oct ober 10 date was arbitrary.

11: 07: 25 AM
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SENATOR FRENCH said there was a good likelihood that this would
be worked out, but M. Branchflower’s essential point is that
W t hout the subpoenas there is a fair chance of another bunp in
the road arising causing themto have to reconvene.

SENATOR MCGUI RE offered a conceptual anmendnent stating that the
subpoenas will be issued on the close of Election Day 2008.

11: 08: 11 AM
SENATOR W ELECHOWEKI obj ect ed.

SENATOR MCGUI RE said her reason for that amendment is because of
the Senator Therriault’s coments and the appearance of real
inpropriety. The precedent for that, she said, is in the
| egislative Ethics Act that states if soneone is the subject of
a legislative ethics conplaint that they wll allow that charge
to take place followng the conpletion of an election period
The reason for that is that soneone could be targeted. The sane
Ethics Act also says if a conmttee has already undertaken an
investigation that the results wll be kept confidential
Simlarly the executive branch has a provision that says if a
Personnel Board receives a conplaint concerning the governor or
lieutenant governor who is a candidate during any canpaign
period, that investigation will proceed after close of Election
Day, as well. She said that having the Governor nom nated for
vice president is unprecedented and this is offered in the sane
spirit as other acts that the |egislature has acted on.

11:11: 24 AM

SENATOR W ELECHOABKI said with all due respect to his coll eague,
he conpletely disagreed with her. Politics shouldn't be a part
of this, but they are a political body, so they are. The
Legislative Council wsely cane to the conclusion that they
didn’t want politics to be part of the investigation; that’s why
they chose M. Branchflower, a respected prosecutor wth an

excel | ent reputation and 25 years of experi ence. They
specifically didn't choose a Denbcrat or a Republican; they
chose soneone who is independent. He said delaying the

investigation until after the election politicizes it even nore.
“The election should have absolutely nothing to do wth our
decision.” It should have nothing to do with when the report is
i ssued or when the subpoenas are issued.

11:12: 50 AM
SENATOR W ELECHOWSKI said the Legislative Council decided back
in July to go forward on this investigation - before the

Governor was selected for vice president. They set the date
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before having any idea that this situation would arise and to
change it now politicizes it even further.

11: 13: 44 AM

SENATOR THERRI AULT countered that the Legislative Council did
not set the date of October 31; the report was supposed to be
done in a tinmely fashion. It was after the Council’s vote that
the date right before the election was set and noving it to
Oct ober 10 does not meke the situation better. He said this
post-election provision was put into their ethics law to give
thensel ves so that an investigation could not be used as a
political tool. He said the Council is a 14-menber body and he
didn't think the one legislator up on crimnal charges would
participate in taking any action; so that neans it’'s a 13-nenber
body. Representative Coghill has signatures from seven people,
whi ch would constitute a mpjority of those 13 saying they want
to reconvene to relook at the action they set in notion.

11: 15: 28 AM
SENATOR FRENCH said there would be plenty of time for the
Legislative Council to review the report and there would be

action at that tine to decide how to handle the confidential
portions along with the other portions.

11:15: 44 AM

SENATOR HUGGA NS said for the record he doesn't support Senator
bana. On the other hand, sone of the factors in this are being
distorted. He was concerned that the anendnent does politicize
the issue. He stated:

Now we’'re in a new era of let’'s get the facts on the
table. Let's make it clear and transparent. And | see
all this duck foot action under the water of well,
let’s delay, let’s water down. |I'm sinply here today
with a short break in ny npose hunting to say let’s
get to the facts. Let’s have the truth. Let’s be clear
and transparent. And why we want to start pushing back
and pushing back for this event and that event - in
this case the election timeframe - | think is a
politicization. |’m disappointed in sonme of things |
have heard and sonme of the comments today because | as
a person am a very poor politician, but | recognize
the truth. And | have a picture on nmy wall that says,
‘Don’t lie, cheat or steal or tolerate those that do.’
|"ve lived that a long tine and I'’m a bit disappointed
in sone of the action that |’'ve seen here today,
because | think it is a politicization of what we are
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doing. | say let’s just get the facts on the table,
the sooner the better. Let M. Branchflower go back to
Sout h Caroli na.

SENATOR HUGA NS said he hadn't nmet M. Branchflower until a
couple of hours ago, but he renmenbered when he and
Representative Sanuels chaired a conmittee to hire his
repl acenent. About that he said:

Person after person after person trooped forward and
tal ked about what a great Anerican he was, what a
great Al askan he was, and how he matured a process to
protect victins. They heard how he had an adversari al
position with M. Mnegan at one point. And now people
are trying to take different action to, at a m ninum
muddy the water. What | vote on here today wll be
about the truth, the facts, the sooner, the better, no
ill will, because nmy gut feeling, ny instinct, I
sonetines say, ny bunion will say, that | think that
M. Branchfl ower has characterized that to sone degree
this is not about a l|egal process that wll send
people to prison or get that sort of headline on them
it’s about us getting to a process for a nodification
of a systemthat m ght need to be nodified.

SENATOR HUGGE NS said he has al so heard remarks about whether the
Troopers are good or bad and he happened to support every one of
them Wen he | ooked at M. Monegan’s nother in the eye, he knew
how this defamati on has hurt her as well as that person who is a
| eader in our state and to nost |aw enforcenent agencies. It
just pales and disappoints him To that extent, he repeated, he
wanted to hear the truth, the sooner the better, no matter what
t he consequences.

11:19: 52 AM
SENATOR MCGQUI RE said that she didn't offer the amendnent in the
spirit he alluded to, but rather she wanted to depoliticize the
process by virtue of unforeseen events. She al so has trenendous
respect for Steven Branchfl ower and doesn't question his ethics
in any way.

11:21: 26 AM

She said the nice thing about this anendnment is that it doesn’'t
prevent the truth from comng out. She supports the subpoenas
and giving the investigator the tools he needs to conplete it.
She does not support having the appearance of being politicized.
She said she | oves Betty Monegan and the Troopers.
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11: 22: 48 AM

A roll call vote was taken on her anmendment. Senators Therriault
and McCQuire voted yea; Senators W el echowski, Huggins and French
voted nay; and so the amendnent fail ed.

CHAI R FRENCH asked if there was further debate on the notion.

11: 23: 37 AM

SENATOR THERRI AULT reiterated his stance that this clash could
be avoided. The deadline was set arbitrarily and not at the
direction of the Legislative Council. If M. Branchflower thinks
there is not enough tine to work out the differences with the
Department of Law because of that arbitrary deadline it's ill-
advised. He felt they were headed down a path to certain
[itigation between the branches of governnent.

11:24: 33 AM

SENATOR W ELECHOWBKI wr apped up that no one wanted to get into
this position; he certainly didn’t. This hearing was schedul ed a
nmonth ago and they avoid it because at that tinme the Governor
said she would cooperate fully. But now they are in this
situation and they have an obligation to find out the facts. He
repeated that 12 nmenbers of the Legislative Council unaninously
voted to go forward on this.

He saw Walt Monegan on TV yesterday; he didn’t want to talk to
reporters. Mnegan said, “You know what? |’ m exhausted. |’ m just
ready for this to be over.” Senator Welechowski said they all
are. It’s unfortunate that a nman who has given his career to the
Department of Public Safety, the Anchorage Police Departnent and
the Troopers has been dragged through the nmud; it’s unfortunate
that the chair has been dragged through the nmud. “It’s tine that
we get to the bottom of this; find out the facts. Let's get the
investigation done, get the report and let’s nove on. Thank
you.”

11: 25:49 AM

SENATOR MCGUI RE said she would be a “no” vote, but she would
have been a “yes” vote to preserve and protect the power of this
| egi sl ative branch to issue subpoenas. She believes it is part
of that balancing of the three branches of governnent; she
believes in the truth and the nerits of nmany of the argunents
t hat have been br ought forward wth respect to the
i nvesti gati on.

11: 26: 31 AM

JT. S/H JUD COW TTEES - 35- Septenber 12, 2008



SENATOR HUGGE NS added that he would support this notion and he
was heartened by seeing M. Branchflower today fulfill the inage
he had conjured up in his mnd about him based on what people
have said previously when they were |ooking for a replacenent.
He nmeant that as a conplinmentary backdrop to what he was going
to say. If they had gone ahead and issued the subpoena powers in
the first neeting it would have been done in an air of non
conflict and it wouldn’'t have been an issue. However, in this
case he was heartened by M. Branchflower saying he would be
able to go forward now and deal with the adm nistration and get
cooperation from the attorneys involved so the wtnesses can
come forward and they can get the information they want.

By supporting the subpoena powers today, they won't have to have
anot her nmeeting on it. Alaskans wll hear the answer and he
thought it is probably nmuch nore benign than has been hyped. He
wants the facts on the table and to be clear and transparent.
“If subpoena powers are an insurance policy that helps M.
Branchfl ower get there, I'mfully supportive of that.”

11: 28: 42 AM

A roll call vote was taken. Senators Wel echowski, Huggins and
French voted yea; Senators McQuire and Therriault voted nay; and
so the notion carri ed.

11:29: 15 AM

CHAIR FRENCH said that to a |arge degree concluded the work of
the Senate Judiciary Conmttee and he turned the neeting over to
t he House Judiciary Comrttee.

11: 30: 55 AM

CHAI R JAY RAMRAS said the House Judiciary Committee would also
have debate and entertain a notion, although it would be
advisory in capacity. In the interests of full disclosure, he
said he has had a McCain sign in his front yard since August 21.
To that end, the only time he net M. Branchflower prior to
today was on Septenber 3. That neeting was attended by hinself,
Senat or French, Vice-chair Dahlstromand M. Branchfl ower.

Wen they got to the issue of subpoenas, M. Branchflower
recommended ei ght nanmes plus the Governor’s nane. Senator Ranras
said he requested that the Governor be excluded from the
subpoena process; he thought it was inappropriate given the
comments about politicization of this 1issue. However, they
encouraged M. Branchflower to continue to pursue an interview
with her.
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They agreed on seven of the eight nanes and the eighth name was
M ke Tibbles. Again at his request, M. Tibbles was excluded
from the list for subpoenas. He believes as Senator Therriault
stated that the subpoenas woul d be ignored.

The other seven people are all still under state service and
enj oyi ng conpensation from the State of Alaska, including the
first gentleman who benefits from nonetary issues that surround
his unique dual position of being a private citizen as well as
being the first gentleman of the State of Alaska. In that
conversation they did not exclude M. Tibbles from being invited
to interview with M. Branchflower either. Chair Ranras said
because they didn't anticipate the others would cone forward
whet her they were subpoenaed or not and because that norning M.
Branchfl ower informed them that Frank Bailey, who the Governor
said was put on paid leave so as to be available to the
| egislature for the purposes of cooperation, was really the
rogue catalyst that triggered a great deal of this, he asked
that M. Tibbles be excluded. Further, M. Tibbles had conpl eted
his state service and was no |onger conpensated by the State of
Al aska and hopefully would be able to continue on with his nane
and reputation in tact.

CHAI R RAMRAS said he conveyed his position forcefully enough to
the others in the neeting that there was consent to exclude him
ultimately from the list of those for whom subpoenas would be
issued. He then welcomed a nmotion from House nenbers in an
advi sory capacity.

11: 34: 02 AM
REPRESENTATI VE DAHLSTROM noved:

Pursuant to AK 24.25.010(b), | nove that you be
authorized to issue subpoenas to the followng
individuals and for the following docunents: Frank
Bail ey, Diane Kiesel, Annette Kreitzer, N cki Neal,
Brad Thonpson, M chael N zich, John Bitney, lvy Frye,
Kris Perry, Janice Mason, Todd Palin, Randy Ruaro,
Murl ene Wl kes; and the cell phone records for Frank
Bailey for the period February 1, 2008 through March
31, 2008. This authorization is contingent upon the
concurrence of the Senate President.

11: 34: 48 AM

REPRESENTATI VE GRUENBERG objected saying he was very troubled
about the absence of M. Tibbles’ nane on the list in view of
M. Branchflower’s testinony. He was aware of the conversation
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that had taken place, but he is also aware that the eyes of the
state and the nation are upon the integrity of this process,
“And as ny friend from the Mat-Su said a mnute ago, this is
something that rises above any per sonal or political
consideration and in ny mnd the inportant thing is that the
public know the truth.”

REPRESENTATI VE GRUENBERG said he wanted to offer an anendnent to
add M. Tibbles’” nane to the |ist.

CHAI R RAMRAS rem nded him that the conmttee’s authorization of
the issuances is in an advisory capacity and he asked if he
wanted to of fer the amendnent.

REPRESENTATI VE GRUENBERG asked if he preferred that they take up
this issue separately.

11: 36: 35 AM
CHAI R RAMRAS r esponded:

The Senate will be the body that nobves the subpoenas
forward to its presiding officer. The House wll

sinply vote today in the appearance of a joint
Judiciary Commttee in an advisory capacity. Therefore
our vote on the notion for subpoenas is non-binding

but we can for the purposes of the record have a
dynam ¢ discussion on the subject nmatter. So to that
end, to follow our rules, if you re interested in
offering an amendnent to the House notion you are
wel cone to, or at this point you can just |eave the
di scussion open to the notion itself and at the
appropriate time if you care to offer an anmendnent,
you may and | would be happy as the chair to follow
through and to vote on it.

REPRESENTATI VE GRUENBERG said he would do the later.

11: 37: 32 AM

REPRESENTATI VE SAMUJELS said he was with Senator Huggins in that
he woul d not be supporting Barrack CGhana to be the president of
the United States and he also agreed with himthat at the end of
the day this isn't going to be an issue of national inportance.
That said, he stated that changing a process they already
started automatically makes a political statement. He said the
only person anongst all of them that had anything to do wth
this is not a politician, and that is M. Branchflower. He said
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he would be voting yes on the notion and he wshed M.
Branchfl ower well on his investigation.

11:39: 32 AM

REPRESENTATI VE  DAHLSTROM specified that her notion was
contingent on approval of the Speaker of the House because they
don’t have a Senate President in the House.

11:40:02 AM

CHAIR RAMRAS said that was noted for the record and said she
didn't need to restate the entire notion. Wthout objection, the
notion carri ed.

CHAI R FRENCH announced an at-ease from 11:41 a.m to 11:42:12
AM He called the neeting back to order to adjourn at 11:42:14
AM
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