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ACTI ON NARRATI VE

COCHAIR CRAIG JOHNSON called the House Resources Standing

Conmittee neeting to order at 1:03:50 PM Representati ves
Fai rcl ough, WI son, Roses, Gutt enberg, Edgnon, Gatto, and
Johnson were present at the call to order. Represent ati ves

Kawasaki and Seaton arrived as the neeting was in progress.

HB 370- PROTECTI ON OF FORESTED LAND

1: 04: 04 PM

CO CHAIR JOHNSON announced that the first order of Dbusiness
woul d be HOUSE BILL NO 370, "An Act relating to forested |and
managemnent and protection from wldland fire and other
destructive agents; changing the term 'forest fire' to 'wldland
fire' where it appears in the Alaska Statutes; and providing for
an effective date.™

1:04: 21 PM

REPRESENTATI VE M KE KELLY, Al aska State Legislature, sponsor of
HB 370, said the bill would allow wildland fire control, which
is a wording change [of current statute] that wll permt the
defense of cabins on the land in a formal manner rather than in
the current informal nanner. It is a "cleanup" in some ways,
but it sends the signal that protection wll be provided to

cabins threatened by fire.

1:05:48 PM

REPRESENTATI VE ROSES understood that another bill currently
before the legislature [HB 326] wuses the term "wildfire" as
opposed to "wildland fire". He recommended there be consistency

in termnology to prevent any unintended conflicts and said he
may enter a conceptual amendnment in this regard.

REPRESENTATI VE KELLY sai d that nmakes sense.

CO- CHAIR GATTO stated that "wildland fire" appears to be the
conventional term based on all [his] years in the fire
depart ment.

REPRESENTATI VE KELLY agreed the term shoul d be made ri ght.

1: 07: 21 PM
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REPRESENTATI VE GUTTENBERG i nqui red whether HB 370 woul d address
situations |ike what happened with the [2005] WId Lake fire.

REPRESENTATI VE KELLY responded yes.
1: 07: 36 PM

CO CHAIR GATTO drew attention to the new |anguage on page 3,
line 2, and expressed his concern that the term "other
destructive agents"” is so broad a category that there is no end
to what could be included in it.

REPRESENTATI VE KELLY deferred to his staff person [Derek Ml er]
for an in-depth technical response.

1: 08: 56 PM

REPRESENTATI VE FAI RCLOUGH asked why there is no fiscal note for
the provision on page 1, lines 6-8, to build a public highway
fromthe Yukon River to the Arctic Ccean.

REPRESENTATI VE KELLY explained this is existing statute and the
anendnent to the statute is the word "wi | dl and" on page 2.

1:10: 02 PM

DEREK M LLER, Staff to Representative Mke Kelly, Al aska State
Legislature, referred conmmttee nmenbers to the two page handout

in their packets for further information about the bill. He
noted that Representative Kelly was approached to introduce this
bill by the Departnent of Natural Resources, D vision of

Forestry; and a constituent, Richard Wen, was also involved.
Currently, the Division of Forestry is mandated to provide fire
protection commensurate with the "value of the resources” at
risk. The bill would change that statute to provide protection
for just the "values" at risk, he related. "That would include
and encunber sonme of the things that were going on with M. Wen
with cabins and physical nmanmade structures to allow the
Division of Forestry to protect those values as well," he said.
This is sonething that the division is already doing and would
also align statute with the 1985 Alaska Interagency W]Idland
Fire Managenent Pl an. Additionally, HB 370 changes the term
"forest" fire to "wildland" fire throughout statute. He said
work is being done regarding [HB 326] to have that bill also
reflect the term"w ldland" fire.
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1:12:16 PM

CO CHAI R JOHNSON i nqui red whether HB 370 would bring additional
liability wupon the state for not protecting an asset when
decisions are nmade to protect other areas or assets deened to be
of greater val ue.

MR. MLLER said he does not believe it would, otherw se the
Di vision of Forestry would not have drafted the | anguage in this
way. He deferred to Chris Maisch with the division.

1:13: 41 PM

JOHN "CHRIS' MAISCH Director, State Forester, D vision of
Forestry, Departnment of Natural Resources, thanked the comittee
for its consideration of what the division refers to as a
housekeeping item in this statute | anguage. He said the 1985
Al aska Interagency WIldland Fire Managenent Plan describes the
five different categories of protection that the division
undert akes: critical, full, nodified, limted, and unplanned.
Each of those categories allows the division to do different
types of activities based on the natural resource values, but
the plan al so stresses hunman inprovenents as one of the decision
criteria for the planning process and howto do initial attack.

MR. MAI SCH expl ained that a | ot of structures have been built in
the limted and nodified protection areas since the plan was
witten over 20 years ago. The Division of Forestry's fire
atl ases therefore need updating to reflect whether the division
woul d potentially protect a structure. However, he related, a
read of the current statute by the Mirkowski Adm nistration's
attorney general determned that the division is not allowed to
actually do that because the statute does not direct the
division to protect structures. This conflict between statute
and plan has put the division in a difficult position at times
about making decisions on whether to provide structure
protection in limted and nodified areas.

MR. MAISCH said the division's structure protection policy for

public and private lands directs that structures in limted
areas W ll receive protection commensurate with the larger |and
base, which neans there are cases where structures would not be
pr ot ect ed. The change in statute would allow the division to

consider those values as sonething that mght be protected
consistent wth availability of resources and safety of
personnel. So, even with an anended statute there will be cases
where structures nmay not be protected, he advised. The division
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wants to have clear, consistent |anguage both in the plan and in
the statute that will allow consideration of human inprovenents
- structures - as part of that deci sion-naking process.

1: 16: 36 PM

COCHAIR JOHNSON reiterated his question regarding the
possibility of additional Iliability to the state should the
deci sion be made to not protect a structure.

MR. MAISCH responded no, Alaska has one of the strongest
di scretionary imunity laws of any of the 50 states. This | aw
provi des discretionary inmunity for decisions that are nade by
fire fighters based on the plan, policy, and actual on-the-
ground situation. He said in all his years of being involved in
the fire program he can think of only one case in recent history
where the state was sued in a civil process for damages for
fire.

CO- CHAI R JOHNSON asked whet her the state won.

MR. MAISCH replied the case was settled w thout going to court,
and then the new discretionary imunity statute went into effect
which really strengthened the state's hand.

1:17: 36 PM

CO CHAIR GATTO inquired why the Division of Forestry wants to
change its discretionary ability to a requirenment that it shall
protect a structure.

MR. MAISCH replied this change in the statute would not cause
the division to have to protect a structure. It would actually
strengthen the division's decision-making authority by allow ng
it to consider the value of human inprovenents on the | andscape,
such as structures, trails, and other things, in the decision-

maki ng process. It would not put any sideboards on the
division's ability to say yes or no and the division would stil
have that full range of decision-making authority wth this

change, he said. R ght now, under a strict read of the statute,
the division cannot consider honmes, cabins, or other human
i nprovenents in part of that decision-making process.

1:20: 06 PM

REPRESENTATI VE KAWASAKI asked how the division would value a
cabi n.
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MR. MAISCH said the division will not attenpt to put a nonetary
val ue on individual structures. The values at risk would be
considered in the preplanning stages. The statutory change
woul d allow the division to update its fire atlases. Then, when
going through a flow chart, if it looks like a structure nerits
protection because it is a year-round residence or Firew se
principles have been applied to the structure or a nunber of
other factors, the division could put an "F' on the map -
meani ng full protection. Ri ght now, he said, the division does

not have a clear process for how soneone in a limted or
nodi fied protection area would petition for full protection of a
structure. Once this statute is changed, it would allow the

Division of Forestry to develop clear and concise criteria for
t hat consideration to be nmade.

1: 21: 37 PM

REPRESENTATI VE KAWASAKI inquired whether this change to the
statute neans the division would fight a fire in a renote state
forest with lots of cabins before a renote area with fewer
cabi ns.

MR. MAI SCH answered each situation is unique. A plan allows for
t hi nking ahead so that a lot of these decisions do not have to
be made on a case-by-case basis in the heat of the nonent. The
division is constantly prioritizing and assessing fire risk with
resources available, so it is difficult to say that state forest

resources will always be protected. For exanple, the 2004 fire
season was a record year when al nost seven mllion acres burned,
nmostly in the Interior. Al nost every large fire that year was
threatening a community - Tok, Delta, Fairbanks, Bettles - and
those are where the priorities were. They are rated critical or
full protection areas in the fire nmanagenent plan. So

structures that were in renote areas in nany cases received no
protection sinply because the division did not have the
resources available to provide protection. A triage situation
can happen quickly, he explained, and noney and resources nmnust
be spent such that the greatest good gets conpl eted.

1:23:32 PM
REPRESENTATI VE KAWASAKI inquired how the Division of Forestry

woul d prioritize between a multi-mllion dollar structure in one
area and a tin shack in another.
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MR. MAI SCH responded it would partly depend on the preplanning
determ nati on of whether a structure nerited protection based on
how nmuch noney and effort it would cost the division to protect
the structure. A lodge wthout easy access, a poor water
source, and nothing done that would help protect the structure
from an approaching fire would likely not get an F on the map.
If an owner puts forth effort ahead of tine to nmake it easy for
the division to provide protection, then that wuld be
considered, he said. It does not matter what the nonetary val ue
is per se, because any action taken by the division will cost a
fair amount of noney, although the division would not want to do
a $10,000 retardant drop on a bunch of blue tarps in the woods.
The fiscal side of this whole discussion is kept in the picture
as much as possible, but there is that old adage of one man's
castl e.

1: 25: 13 PM

REPRESENTATI VE GUTTENBERG asked whether there are any additional
issues in statute that are in conflict with the 1985 Al aska
| nt eragency W1 dland Fire Managenent Pl an.

MR. MAISCH replied he is unaware of any other issues in statute
that prevent the division from doing fire managenent planning in
an effective way on the |andscape. It is very inportant,
especially in the Interior ecosystens, to maintain fire on the
| andscape. Fire is an inportant part of the ecol ogical process
for a variety of reasons, particularly wldlife mnagenent, he
advi sed. This statute helps the Division of Forestry protect
the resources on the |andscape while at the same tine allow ng
fire to burn in as many cases as possi bl e.

1: 28: 24 PM

REPRESENTATI VE  SEATON said he shares the concern about
liability. He suggested the Departnent of Law be requested to
provide a fiscal note so there would be a | egislative history.

CO- CHAI R JOHNSON said that woul d be done.

REPRESENTATI VE SEATON i nquired whether there is a definition of
destructive agent as used on page 3 [line 2].

MR. MAI SCH answered destructive agent is a forestry term and
usually refers to insect pests such as bark beetles. That
termnology is used in other portions of this statute, AS 41,
and that is where destructive agent refers to insect and
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di sease. It may also be a holdover from old term nol ogy and
part of this is to update the term nology by changing "forest
fire" to the newer and nore inclusive term "wildland fire". He
said it does not necessarily have to be there, but he needs to
read the whole statute to put it into context and see if there
are other places where it mght cone into play.

REPRESENTATI VE SEATON recommended that destructive agent either
be defined under this section or be elimnated.

1: 30: 42 PM

CO CHAI R GATTO agreed destructive agent should be defined in the
bill because even if there is a forestry definition for the term
a judge could have a different opinion.

CO-CHAIR JOHNSON noted that a lot of fires are fought in
conjunction with federal agencies. He asked whether federal
agenci es woul d be brought under this sane termor do they have a
separ at e code.

MR MAISCH said there are three agencies in the state that
provide fire suppression services - the U S. Forest Service, a
branch of the U S. Bureau of Land Managenent called the Al aska
Fire Service, and the Division of Forestry. This statute only
affects state, nunicipal, and private lands, he noted, so it
does not affect what would occur on federal |ands. The division
works very closely in this interagency environnment and the state
is divided into three service areas where each agency is the
| ead agency for initial fire attack and project managenment. The
Al aska Fire Service manages from just south of the Yukon R ver
and northward, the D vision of Forestry manages the mddle
portion of the state down to the Kenai Peninsula, and the U S
Forest Service has sonme of the Kenai Peninsula and Southeast
Al aska. Because this is an interagency fire nanagenent plan,
all the agencies have already agreed on the standard term nol ogy
and different types of protection |evels.

1: 33: 12 PM

CO CHAIR JOHNSON asked what the policy is for the two federal
agencies as far as protecting structures.

MR. MAI SCH responded it depends on the agency and its nanagenent
obj ectives; for instance, the National Park Service is different
than the U S Fish and WIdlife Service. They do protect
structures, but nost of the structures that they would be

HOUSE RES COWM TTEE -10- February 27, 2008



protecting would usually be on private land, which this statute
woul d affect. In that case, he said, the federal agency would
work essentially as the Division of Forestry's agent and woul d
follow the division's policies and standards. They woul d have
their own set of policies for fires on federal |Iands. In
further response to Co-Chair Johnson, M. Miisch said there are
sonetinmes differences in the policies on federal Iands and
generally there are not as many structures on federal |ands.

1: 34: 45 PM

CO- CHAIR GATTO inquired what is wong with the |anguage being
del eted under Section 41.15.010 on page 3 [lines 1-5]. He said
he is concerned about what is being done and whether it wll
send the state's liability through the roof.

MR. MAISCH replied the Division of Forestry was able to wal k the
line on this interpretation of the old |anguage for nmany years
because the term "value of the resources” was sonmewhat vague
When a particular incident forced the question on whether the
division could protect structures in a I|limted area, the
previ ous adm nistration asked the attorney general for a read on
the current |anguage. [The attorney general] considered putting
forward a best effort doctrine, but then concluded that the
doctrine would open the state to additional Iliability. Under
the narrow read, he explained, the term "natural resources and
wat er sheds” does not allow the division to include hunman
i nprovenents on the |andscape as one of the criteria during
pl anning or actual fire suppression. The division is trying to
fix this issue so structures can be considered in the decision-
maki ng process.

1: 37: 29 PM

CO-CHAIR GATTO surnised the term "value of the resources at
ri sk" does not consider a structure as a resource.

MR. MAISCH answered that wunder the interpretation of the
attorney general's office a structure was not considered a
resource because of the |anguage, "the natural resources and
wat er sheds”, which follows that first term The attorney
general felt this second term trunped the first and explained
what resources was intended to be in the original statutory
| anguage.

1: 37: 59 PM

HOUSE RES COW TTEE -11- February 27, 2008



REPRESENTATI VE KAWASAKI asked what would be included under the
term "val ues".

MR MAISCH stated that "values at risk” is neant to be a
holistic term and the comon things that |and and resource
managers would include under the term are wldlife resource

val ues, recreational opportunities and resour ces, human
i nprovenents, and a whole variety of things. The purpose is not
to have a narrow definition that boxes in the division. It is
meant to be holistic in how it is defined and the plan itself
goes into detail about what is considered. It allows the |and

managers to determne what the nobst inportant values are on
their state wildlife refuge or forest or general state |and.

1:40:01 PM

REPRESENTATI VE KAWASAKI described a situation in which a
destructive agent is a spruce bark beetle and a value is a job
Under Section 41.15.010, would it be the state's responsibility
to provide protection in this scenario, he asked.

MR. MAISCH said this does not obligate the division to actually

take an action. It allows the division to consider the range of
actions that would be appropriate actions to take under a given
set of circunstances. There are separate statutory guidelines
on pest infestations that are wunder the forest practices
statutes which are also listed in Section 41, he explained.
These specifically address spruce bark beetles and other agents
that will cause damage to both public and private forests.

Those sections give the Division of Forestry the ability to
enter onto lands to deal wth infestations that are causing
| arger public harm such as spruce bark beetl es.

1:41: 22 PM

CO- CHAIR GATTO inquired whether machinery |ike excavators and
gold dredges would be considered differently than a physical
structure |like a home or business.

MR. MAI SCH responded that in sone of the policy it depends on
whether it is a federal or state claim and whether the claimis
converted to private land or still |eased. To put it Dbluntly,
he said, the policy gets fairly murky. It takes quite a bit of
noxie to be a fire managenent officer and nake these types of
deci sions. However, the division's goal as an agency is to nmake
consistent, defensible decisions and this statute change wll
all ow the devel opnent of criteria for |looking at structures in

HOUSE RES COW TTEE -12- February 27, 2008



limted and nodified areas and to conduct preplanning. | f
limted resources require the division to choose between
protecting a whole community or the mner's equipnent, the
choice will be protecting the larger community where there are
many nore val ues at risk, he expl ai ned.

1: 43: 06 PM

REPRESENTATI VE RCSES said he |ikes the proposed |anguage change
because it would allow preplanning and the all-inclusive
protection of values |ike pipelines and electrical interties. He
said the term destructive agents gives him some concern, but
there is probably an anmendnent in the making.

1:44: 47 PM

COCHAIR GATTO asked whether M. Kurth worked the [1996]
MIler's Reach fire.

MR. TOM KURTH, Fire Operations Forester, State Fire Operations,
Division of Forestry, replied, "Negative." He said he spent his
time in Fairbanks doing initial attack, but is famliar with the
ci rcumst ances.

1: 45: 28 PM
CO- CHAIR GATTO inquired whether the state was sued [over the

MIller Reach fire] because it did not act fast enough or
properly enough.

MR. KURTH noted that the lawsuit was dism ssed in the end. I n
all cases of fire fighting there is a certain anpunt of second
guessing that takes place after the fact. He said he believes

the circunstances of the case denonstrated that the D vision of
Forestry acted to the best of its ability to try to control the
fire, and that given the circunstances - particularly the w nd
and weather - the actions were in the best interests of the
di vision and the values at risk.

1:46:51 PM
CO CHAIR GATTO said he is asking about the MIler Reach case
because he is trying to determne whether the state is still

liable when it tries its best even if that effort is inperfect.

MR. KURTH expl ained that on the initial attack, and prior to the
wnd event, the fire was subdued at about 65 acres and had a
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containnment line around it. However, it only takes a single
ignition point and it canme out of one side with the wind event.
The state was sued over this, but prevailed because the fire
fighters did the best job to their ability at the tine. I n
further response to Co-Chair Gatto, he confirnmed that the state
did not settle and paid nothing.

1: 48: 56 PM

REPRESENTATI VE ROSES asked whether there was a distinction for
M. Kurth between the termwildland fire and wildfire.

MR. KURTH said wildland fire is the accepted term nbst commonly
used today.

REPRESENTATI VE ROSES inquired whether M. Kurth saw a potentia
future conflict if another bill were to use the termw |l dfire.

MR. KURTH answered that he thinks it should be cleaned up, but
he does not see it as a conflict because both terns would be
interpreted the sane.

REPRESENTATI VE RCSES stated he does not think HB 370 needs to be
anended, but that [HB 326] shoul d be.

1: 50: 00 PM

GCREGORY VI CKREY, Executive Director, Tongass Conservation
Soci ety, spoke in general support of the concept of HB 370 based
on his long conversation with M. Misch as well as individuals
in the conservation conmmunity. He appreciated the depth and
breadth of the committee's concerns and |ooked forward to
hearing the answers. He said he will be personally asking M.
Mai sch further questions and one of those questions is how the
Division of Forestry would value a 120-year-old cedar tree. In
general, he related, the Tongass Conservation Society supports
the concept of responsible forestry practices nmanagenent and
believes this bill is driven towards that goal.

1:51:19 PM

JENNI FER YUHAS, Special Assistant to Fairbanks Northstar Borough
Mayor Jim Whitaker, noted the comrittee should have in its
packet a letter from Mayor Whitaker supporting HB 370. The
wi | dl and/ urban interface with fire is not new to anyone on this
committee - there was the MIller's Reach fire, the 2004 Interior
fires, and the Caribou Hlls fire on the Kenai Peninsula. She
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said she acconpanied sone folks returning to the site of their
recreational cabin on the Kenai where they had spent all of
their holidays for the past 20 years. This is a rea
expectation that is part of the efforts that the Division of
Forestry provides and our borough depends on, she said. Al aska
is leading the nation in planning efforts for wildland fire and
this bill helps keep that going and helps the division do the
job it is expected to do.

CO CHAI R JOHNSON cl osed public testinony after ascertaining that
no one else wished to testify.

1: 53: 43 PM

MELANI E LESH, Legislative Liaison, Special Assistant to the
Comm ssioner, Ofice of the Conm ssioner, Departnent of Natura
Resources, stated that the Departnent of Law has reviewed the
fiscal note, the history behind the definitions, and the
liability issues and is preparing a fiscal note that wll be
subm tted through the governor's legislative office.

CO- CHAI R JOHNSON asked whether the fiscal note will be zero.

MS5. LESH rel ated that she spoke to Deborah Behr [Chief Assistant
Attorney Ceneral, Legislation & Regulations Section, Departnent
of Law] about 20 mnutes ago and that M. Behr said she is
preparing and submtting a zero fiscal note.

1:54: 35 PM

CO- CHAIR GATTO inquired whether the Departnent of Law had
considered the significance of "other destructive agents"” during
preparation of the zero fiscal note.

M5. LESH advised that the destructive agents |anguage was
considered in the version of the bill analyzed by the Departnent
of Law, but the question canme up on too short a notice for the
departnment to get to the hearing.

1:55:11 PM

CO CHAIR GATTO asked whether destructive agents would include
beetle kills in Ms. Lesh's opinion.

M5. LESH stated she believes this has been considered given M.
Mai sch's testinony, but she does not want to speak for the
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Di vision of Forestry. She offered to get someone on line to
speak to this directly.

CO CHAIR JOHNSON said he intends to introduce an amendnent to
del ete "destructive agents” so no calls are necessary.

1: 56: 14 PM

REPRESENTATI VE KAWASAKI surm sed it would cost nore to protect a
structure than to dig a containnment ditch to prevent the fire
fromjunping fromone place to another

MR. MAISCH responded that, generally speaking, single point
structure protection is quite a bit cheaper than building a line
and trying to contain a fire. |If the fire is in a zone in which
the division plans to do initial attack, the goal is to catch
the fire when it is small and | ess expensive.

1: 57:15 PM

COCHAIR GATTO inquired whether the division intends to
incorporate fire ecology into its program of dealing wth
wi |l dland fires.

MR. MAISCH replied fire ecology is already incorporated in great
detail in the fire managenent plan. Even back in the m d-1980s
the inportance of nmaintaining fire on the |andscape was
recogni zed, especially in Interior Alaska which is a |ightening-
driven fire ecosystem Fire is frequent in the Interior, and is
inmportant in maintaining the health of that ecosystem

1: 58: 17 PM

CO CHAI R GATTO asked whether the division mght decide to let a
fire burn in an area where that is deened the best policy, even
if there are one or two places within that area where this is
not the best.

MR. MAISCH answered yes, the fire managenent plan gives the
division that direction in a |limted or nodified area where it
has been preplanned that there are not a lot of resources at
risk or there are isolated resources. This statute will give
the division nore decision-naking authority to be able to
consider a renote structure in a limted protection area. The
goal of limted protection is to allow fire to exist and burn in
a natural state. So the division would nonitor such a fire, and
if it starts approaching a full or critical area, then the

HOUSE RES COWM TTEE - 16- February 27, 2008



division will take action from a site that nakes sense such as
along a river.

1:59: 54 PM

REPRESENTATI VE ROSES related that he had just checked the ful
statutes referenced on page 3, line 1, and there is no nention
of destructive agents, only fire, fire suppression, fire
managenent, and fire planning. Liability and conpensation
directly related to fire are also addressed. He said he

therefore agrees with the suggestion of an anmendnent.
2:00:57 PM

REPRESENTATI VE EDGVON inquired why line 13 on page 3 includes
the prevention of fires but line 17 on that sanme page does not.

MR. MAI SCH said the difference between the two is that [line 17]
is qualifying damages because the state often seeks restitution
if the fire is negligent, and when the state is seeking
restitution the <costs incurred wuld be for suppressing,
controlling, or extinguishing. Prevention is a pre-suppression
activity that the state wundertakes and that would not be
included in the danages for a negligent fire.

2:03:37 PM

REPRESENTATI VE W LSON asked whether it nakes a difference when
the division is suppressing a fire if the owners of a threatened
structure have taken steps to keep brush renoved from around the
structure versus a structure where nothing has been done.

VR. MAI SCH responded that it could potentially make a
di fference. The division calls this Firew se. Firewse is a
statewi de program to educate private |andowners about ways in
which they can inprove the odds of their structure surviving a
wildland fire, whether or not the division is there. In tines
of triage, the division wll choose to defend a Firew se
structure over the one that is not.

2:05:11 PM

REPRESENTATI VE FAI RCLOUGH requested M. Misch to address how
the division wiuld value a 120-year-ol d cedar.

MR. MAISCH replied that in the heat of the nonment the division
does not typically get into mnmaking decisions about nonetary
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val ues. However, in the preplanning process, that is sonething
that is taken into consideration. In regard to forest values
from a commodity standpoint, such as a state forest or areas
where there are tinber sales or planned tinber sales, that wll
be taken into consideration during the preplanning stage and
could result in a higher level of protection for that area.
Once there are no longer sales in an area, it would be nobved
back into a | ower protection |evel.

2:06: 30 PM

REPRESENTATI VE FAIRCLOUGH inquired how deleting destructive
agent would affect the division and would the rest of the
statutes still adequately address pest control.

MR. MAI SCH answered he does not see a reason for having other
destructive agents in there, it could be from older statute
| anguage. Striking it here would probably not cause any
problems in any of the other statutes such as the forest
practices statutes. He said this term can include disease, such
as blight, in addition to insect pests. He said M. Kevin Saxby
may be better able to address the question.

2:08: 09 PM
COCHAIR JOHNSON reiterated the question of whether deleting

"ot her destructive agents” from HB 370 [page 3, line 2] would
have any affect.

KEVI N  SAXBY, Senior  Assistant Attorney Ceneral, Nat ur al
Resources Section, Cvil D vision (Anchorage), Department of
Law, said it could. This is language that has existed for a
very long tinme in Title 41.15. It is in tw places - under the
authority to adopt regulations in 41.15.020 and in the right of
entry to control and suppress fires under 41.15.040. If the
term is taken out, he explained, the [Departnment of Natural
Resources (DNR)] will lose its current authority to enter onto

private or other properties and take action, even w thout the
perm ssion of the |andowner, to suppress destructive agents.
For exanpl e, a shipnent of house |logs could conme in that harbors
an invasive species and the I|andowner could refuse to take
action; so DNR could decide to take action before the new pest
spr eads.

2:09: 57 PM
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CO CHAIR JOHNSON asked how destructive agents relates to the
statutes for wildland fire.

REPRESENTATI VE WLSON drew attention to page 3, line 10, and
noted that existing statute does include the term destructive
agent .

MR. SAXBY stated the termis in tw places in existing |aw.

REPRESENTATI VE W LSON pointed out the second place on page 3,
line 14.

2:10:41 PM

CO CHAI R JOHNSON i nqui red whether M. Saxby reconmends that the
term "destructive agent” not be renobved.

MR. SAXBY replied this is an authority the |egislature gave |ong
ago to the Departnent of Natural Resources. He said he is not
aware that the departnent has adopted a lot of regulations
dealing with other destructive agents, but he is saying it may
becone necessary in the future and this is sonmething that should
be thought about if the commttee is going to narrow that
authority.

2:11:20 PM

REPRESENTATI VE SEATON asked whether a hunter along a pipeline
right-of-way could be considered a destructive agent. He said
he trying to determne the paraneters of what constitutes a
destructi ve agent.

MR. SAXBY reiterated that this is existing |anguage so he can
tell the commttee how it has been interpreted over the years

and it was not interpreted to nmean people |ike hunters. "W
woul d have interpreted it to nean forest pests and diseases,
because the whole gist of this is protection of the forested
land and its resources,” he said.

2:12:42 PM

REPRESENTATI VE SEATON inquired whether there is a place in
statute where destructive agent is defined as a pest or disease.

MR SAXBY answered there is no definition.

2:13: 02 PM
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REPRESENTATI VE KAWASAKI asked whether a "greenie" could construe
a destructive agent to be a tinber conpany.

MR. SAXBY said no, because all existing laws have to be
construed together and there is a mgjor part of the |aws
governing the Departnent of Natural Resources in Title 41.17,
called the Forest Resources and Practices Act, that makes it
clear the tinber industry is vital. |In fact, there is statutory
intent language in that act that talks about the vita
i nportance of the tinber industry and the two | aws nust be read
as being equally applicable.

2:14: 03 PM

REPRESENTATI VE KAWASAKI inquired whether it would be better to
use the term "values of t he resour ces and structural

i mprovenents” instead of just "values" [page 3, line 3].

MR. SAXBY responded that term mght be too narrow. For
instance, it could result in the question of whether a golf
course or a reservoir should be considered a structura
i nprovenent. The idea was to broaden the scope by renoving the
adjective that limts it to natural resources and |ook at all
resour ces.

REPRESENTATI VE KAWASAKI surmsed the idea was to keep it as
broad as possi bl e.

MR. SAXBY replied yes, so that planning can take into account
any public input on what |ocal value mght need to be protected.

2:15:41 PM

REPRESENTATI VE FAI RCLOUGH asked whether |eaving the term "val ue
of the resources” and only renoving the term "for the natura
resources and watersheds” would alleviate the limtation [page
3, lines 3-4].

MR. SAXBY answered that this could get into some of the concerns
alluded to by Representative Seaton where soneone could argue
that the state is not limting its focus to just protecting the
forest and is supposed to protect sonme other broader scope.
Those terns are what assure that an off-the-wall interpretation
cannot occur.

2:16: 43 PM
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REPRESENTATI VE SEATON inquired whether there is any definition
for destructive agent that could be included here to define the
paranmeters that need to be included wthout the risk of
uni nt ended conplicati ons.

MR. SAXBY said he does not have a definition off the top of his
head, but it would not be difficult to consult with M. M sch
and come up w th sonething.

2:17: 34 PM

COCHAIR JOHNSON noted he would like to nmove HB 370 out of
commttee today, but the term destructive agents al so causes him
concern and he would like a definition included if the termis
left in the bill.

REPRESENTATI VE FAI RCLOUGH reminded the committee of earlier
testinony where it was stated that destructive agents is
specifically a forestry termfor a destructive pest. Wuld this
termbe easily quantifiable in a definition, she asked.

MR. MAI SCH explained that the termis used in other professions
such as agriculture, and there are commonly accepted definitions

based on the profession. In forestry, the term would nean
i nsects and di seases and one could try to list themall, but it
woul d be al nost inpossible to do that. For exanple, a few years

ago there was the issue of whether the pine wood nematode was
comng into Alaska or leaving Alaska in part of the export |og
shipnents and this |anguage gave the D vision of Forestry the
ability to address that issue. He said it would not be
difficult to come up with an accepted definition that would put
sonme sideboards on the destructive agent being restricted to
forest and insect disease and pests.

CO- CHAIR JOHNSON held HB 370 to allow the sponsor the tine to
deci de whether to delete or define the term

HB 257- AQUATI C FARM NG & HATCHERI ES

2:20: 54 PM

CO CHAI R JOHNSON announced that the next order of business would
be HOUSE BILL NO 257, "An Act transferring duties relating to
aquatic farmng and hatchery operations from the Departnent of
Fish and Ganme to the Departnent of Nat ur al Resour ces,
elimnating certain permt requirenents applicable to aquatic

HOUSE RES COW TTEE -21- February 27, 2008



farm ng and hatchery operations, and directing the Departnent of
Nat ural Resources to adm nister and supervise pronotional and
mar keting work for aquatic farm products; and providing for an
effective date." [Before the conmttee was CSHB 257( FSH) ]

2:21: 20 PM

JOHN BI TNEY, Staff to Representative John Harris, Alaska State
Legi sl ature, explained that HB 257 was changed substantially in
t he House Special Committee on Fisheries. The issue of aquatic
farmng has been discussed for a nunber of years as aquatic
farmers and agencies have tried to get this industry up and
running, he said. Initially, the bill was an effort to transfer
managenent functions from the Al aska Departnent of Fish & Gane
(ADF&G) to the Departnent of Natural Resources (DNR) because it
was felt that DNR would be better able to manage this function.
This was opposed by the admnistration, and in its stead ADF&G
has taken some budgetary neasures to beef up its nanagenent
functions and oversight. The sponsor is hoping that those
efforts will be successful and help this industry nove forward.

MR. BITNEY said the bill was pared down to three sections and
the intent of these sections is to qualify these products for
the Alaska G own program that is managed by the Departnent of

Nat ur al Resources, Division of Agriculture. Since these
products are grown through mariculture - agriculture under the
water - they would not fall wunder the purview of the Al aska
Seafood Marketing Institute which focuses on wld caught
seafood. It is hoped that the Alaska G own programw il help in

the pronotion and marketing of these products.
2:25:41 PM

MR. BITNEY pointed out that ADF&G s 2/19/08 fiscal note,
prepared by Cynthia Pringham and DNR s 2/19/08 fiscal note,
prepared by the conmssioner's, speak to the transfer of
positions that were in the original bill. Since the sponsor
does not want to transfer those functions and the bill no |onger
transfers those functions, the hope is that those notes can be
zero. There is a fiscal note fromthe Division of Agriculture,
he said, and the division would like to address the conmittee in
this regard. If the conmttee chooses to adopt the Division of
Agriculture's fiscal note, the bill will need a referral to the
House Fi nance Committ ee.

2:27:13 PM

HOUSE RES COWM TTEE -22- February 27, 2008



REPRESENTATI VE W LSON asked whether the sponsor is wanting to
delete lines 2-3 on page 2.

MR. BITNEY said the sponsor supports leaving the bill intact as
it is. The sponsor is asking to change the fiscal notes to zero
because the bill no Ionger transfers functions between agencies.
As currently witten, CSHB 257(FSH) would sinply qualify
mari culture products for the Al aska G own program In further
response to Representative WIlson, M. Bitney confirnmed that
mariculture would not be transferred to the Departnent of
Natural Resources, only the pronotion and marketing of aquatic
farm products under the Al aska G own | ogo.

2:29: 13 PM

REPRESENTATI VE KAWASAKI i nquired why product marketing woul d not
fall under the Departnment of Commerce, Comunity, & Economc
Devel opnent .

MR BITNEY replied the Al aska Gown pronotional rmarketing
program is within the Division of Agriculture, Departnment of
Nat ural Resources, and has been since he can renenber.

2:30: 02 PM

REPRESENTATI VE W LSON asked whether there was another tine and
bill in which aquatic farmng was transferred from the Al aska
Department of Fish & Gane to the Division of Agriculture.

REPRESENTATI VE SEATON said that was the original HB 257 heard in
the House Special Committee on Fisheries. The transfer |anguage
was taken out and only the Al aska Gown |[|abel designation
remai ns for farmed seaf ood products.

2:30: 58 PM
RODGER PAI NTER, Presi dent, Al askan Shel | fish G owers
Association, testified that the bill s necessary because

statute nodifications several years ago inadvertently changed
the definition of products that DNR could include under the
Al aska Grown program There were already a dozen [nmaricul ture]
farms under the program using the |abel when DNR discovered it
really did not have the authority to pronote the products. The
departnment grandfathered those farnms in and allowed them to
continue using the |abel, but DNR has prevented additional farns
from com ng under the program So, this is really a technical
amendnment to give back the authority to DNR
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2:32:29 PM

REPRESENTATI VE KAWASAKI inquired whether M. Painter thinks the
Department of Commerce, Community, & Econom c Devel opnent woul d
be a nore appropriate departnent for marketing the Al aska G own
| abel

MR. PAINTER answered that DNR is responsible for the production
of agricultural products until they reach the marketpl ace. | f
there is a disease problem on the farns, DNR is responsible for
it. Oher agencies cone into play after the products reach the
mar ket pl ace. The Division of Agriculture is responsible for
ensuring that the production is taking place in Al aska and the
products are being produced in a healthy and safe manner.

2:34: 03 PM

CO CHAI R JOHNSON cl osed public testinony after ascertaining that
no one else wished to testify.

The conmttee took an at-ease from2:34 p.m to 2:37 p. m
2:37:27 PM
CO CHAI R JOHNSON requested a defense of the fiscal note.

AWY PETTI T, Devel opnent Speci al i st | nspecti on/ Marketing
Servi ces, Division of Agriculture, Department  of Nat ur al
Resources, stated that, due to staff shortages, the D vision of
Agriculture cannot serve the needs of this group wthout
addi ti onal resources. Most of these farns are in renote areas
that the division is not currently going to for other reasons.
To verify that the farns qualify for the Al aska G own program
and that they neet the requirenents of the program the division
needs to conduct site visits like it does for other nenbers of
the Al aska G own program

2:38: 33 PM

CO CHAI R JOHNSON asked how often the division would go to a farm
in the Matanuska-Susitna Valley to inspect its potato crop.

M5. PETTIT responded that when new producers apply to the Al aska
G own program the division takes their word that they are
conplying for the first year. Wthin a year of the application
the division will try to inspect and confirm that a producer is
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produci ng Al aska grown products and only using the Al aska G own
| abel on Al aska grown products that the producer is selling.
The division has U S Depart ment of Agriculture (USDA)
i nspectors on staff that do inspections in stores and on the
farms for the division.

2:39:25 PM

CO CHAIR JOHNSON inquired why the inspectors could not inspect
the mariculture farns when they visit the other markets.

M5. PETTIT replied the division could nore fully neet the needs

of this industry if it had additional resources. As nmentioned
by M. Painter, at least 12 farnms as well as an association had
joined the program before, but the division did very little

outreach or education with them and little pronotion through
grants because of discovering that the division did not have
that authority. If the division had the resources, there are
40-50 producers just within M. Painter's association that could
be contacted to join the program Most of these producers are
in renote locations that the division is not already visiting
because there is no other agricultural production in that area.

2:40: 23 PM

CO CHAI R JOHNSON asked whether $5000 would be enough for such
travel .

M5. PETTIT answered she is unsure because her supervisor, Doug
Warner, is the person who prepared the fiscal note.

2:40: 45 PM

REPRESENTATI VE EDGMON commented that this is his question as
well, given there are two positions in the fiscal note and 40-50
farms to inspect. He said he had interpreted this to be a

| abel i ng program rather than an inspection program
2:41: 32 PM
CO CHAI R JOHNSON i nqui red how many i nspectors are on staff now.

M5. PETTIT stated the division has two USDA inspectors, but it
is not their job to inspect for the Alaska G own program  That
is her responsibility as the Developnent Specialist and she
makes sure that applicants actually qualify for the A aska G own
pr ogr am However, when the division's USDA inspectors are
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already on site at a farm or in the grocery store, they also
| ook at Al aska Grown products to make sure that the logo is only
being used with qualified products. In further response to Co-
Chair Johnson, M. Pettit said both she and the division's
mar keti ng assistant conduct farm visits, visit the farnmers who
are selling at farmer's markets, and visit stores to nake sure
that the logo is being used only on those qualified products
that the division has approved the farnmers for.

2:42: 30 PM

CO CHAI R JOHNSON asked how many producers are qualified for the
| abel .

M5. PETTIT replied she just signed a letter today for authorized
user nunber 360.

2:42: 41 PM
CO- CHAIR JOHNSON comrented that two enployees are currently
handling 360 producers and now the request is for one and one-

hal f enpl oyees to handl e 40 producers.

M5. PETTIT said that is a sinplified way of looking at it.
Those 360 have cone into the program over the past 20 years and

i nspections are not conducted every single year. "W nmake sure
people are staying within conpliance of the |logo restrictions as
we're there - if we are already on a trip down to the peninsula

we stop by and see as many Alaska Gown authorized users as we
can while we go."

2:43:12 PM

CO CHAIR JOHNSON asked why the fiscal note, which would carry
into 2014, does not get any cheaper over the years.

M5. PETTIT reiterated she did not prepare the fiscal note so
could not speak to it.

2:43:26 PM

REPRESENTATI VE FAI RCLOUGH inquired whether the inspections are
required by statute or regul ation.

M5. PETTIT said the division was in the final stages of

devel oping regulations for the Alaska Gown program when it
st opped noving them forward due to the Alaska G own lawsuit. In
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further response to Representative Fairclough, MVs. Pettit
confirmed that it is not in statute and it is not yet 1in
regul ati ons.

2:44: 36 PM

REPRESENTATI VE FAI RCLOUGH surm sed the statute does not require
a mandatory visit. How is the division nmeasuring the fisca
note in the tinmefrane needed for getting there and to have those
in perpetuity as state enpl oyees, she asked.

M5. PETTIT said the division thinks the lawsuit is conming to a
close at which tinme it will nove forward with the regulations.
The division would like to include the mariculture industry in
those regulations and in its Al aska G own pronotion program

REPRESENTATI VE  FAIRCLOUGH presuned it is the division's
recommendation to verify Alaska G own in a future regulation and
that is what is being based on this current fiscal note.

MS. PETTIT responded yes, if she understands the question.
2:46:21 PM

CO CHAI R JOHNSON asked whether these positions were included in
t he governor's request for budget itens.

MS. PETTIT replied she does not know.

CO-CHAIR JOHNSON noted that someone in the audience was
vehenently shaking his or her head no. He expressed his concern
about inflating the budget through fiscal notes and grow ng
positions.

2:46: 55 PM

CO CHAIR GATTO understood the lawsuit was between the farmers
and the state and the state won the right and obligation to

protect the Al aska G own | abel. This is what it will cost for
the state to protect the label - inspections on all the products
that fall under the auspices of the Alaska G own |abel. He said

it cannot be done for nothing and he is guessing that the fiscal
note i s because this is what the state wants to do.

MS. PETTIT agreed. The judge ruled in the state's favor on al

counts in the lawsuit, she said, and the state is now waiting to
see what the damage level will be. Alaska Gown is a 20-year-
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old program that has been very successful when neasured agai nst

prograns in the other states. It does cost noney to maintain
this program If another industry is added to the program it
will cost noney to conduct inspections, develop guidelines for

the industry, and pronote that industry at an equal neasure of
the other industries.

2:48: 31 PM

REPRESENTATI VE FAI RCLOUGH accepted Co-Chair Gatto's statenent
about wanting to protect the Al aska G own | abel. She said she
is certain that if the governor thought the [360] current
producers could not be managed inside the present budget the
governor would have added sonething into her new budget or
offered a supplenental. This fiscal note is attached
specifically for having to visit the shellfish farns. If the
division only has to visit a farm once to verify, then what is
the issue and why does the fiscal note carry into [2014], asked
Representative Fairclough. She said she is not trying to strike
the fiscal note, just trying to understand why the nunbers and
the [staff] positions go forward instead of just a one tine
visit.

2:50: 08 PM

REPRESENTATI VE GUTTENBERG i nquired whether there is a buy-in or
fee associated with becom ng a part of the Al aska G own program

MS. PETTIT answered no, at this time it is a no-cost, no-fee
program for the producers.

2:50: 35 PM

REPRESENTATI VE ROSES asked whether shellfish growers are
currently required to have periodic tests for quality control
and paral ytic shellfish poisoning.

MS. PETTIT said she is uncertain about the current tests and
i nspections for that industry.

MR. PAINTER stated that his association's products are tested
for paralytic shellfish poisoning by the Departnent of
Envi ronnental Conservation (DEC). The grow ng/ harvesting waters
are tested twce a year for cleanliness by DEC Shel | fish
growers are subject to food safety rules under the U S. Food and
Drug Adm nistration that are locally adm nistered by DEC Al
nmovenents of shellfish products nust be approved by the Al aska
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Departnment of Fish & Ganme. The Departnent of Natural Resources
has a person overseeing the |eases who annually visits the
farmns. He said he thinks there are many ways of verifying that
these products are Al aska grown through onsite verification by
the DNR representative and Division of Mning, Land and Water,
and a solid paper trail could be created. This could be done at
very little cost and travel to the [Division of Agriculture], he
sai d.

2:53: 05 PM

REPRESENTATI VE ROSES comented that the Alaska Gown | abel
clearly provides a marketing advantage and therefore has val ue.
The jeopardy of losing that advantage by falsifying docunments
woul d encourage producers to stay within the paraneters. He
said it appears to him that the [mariculture] producers are
already buried in paperwork with all the inspections that occur
now and adding nore paperwork and inspections seens redundant.
He recommended the conmttee deal with just the bill and let the
House Finance Commttee deal with the fiscal note.

CO- CHAIR JOHNSON agreed with letting the House Finance Conmittee
deal with it.

2:55: 35 PM

REPRESENTATI VE  SEATON understood that the 12 mariculture
producers currently wusing the Alaska Gown |abel are already
doing their own narketing. There was testinony that there would
be pronotional marketing of the farns by the state; however, he
said he does not believe that is what is being requested here.
What is being requested is to be able to use the Al aska G own

| abel and the producers will do their own marketing. He urged
that the fiscal note address this issue as the bill goes
forward

REPRESENTATI VE FAI RCLOUGH inquired whether there would be nore
impact if the commttee struck the position on the fiscal note
rat her than making a recomrendati on

CO CHAIR JOHNSON said the bill mght not go to the House Fi nance
Commttee if the fiscal note is zeroed out. He said he will be
conversing with the co-chairs of that conmttee regarding the
af orenenti oned concer ns.

2:57:48 PM
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CO- CHAIR GATTO noved to report CSHB 257(FSH) out of conmmttee
with individual recomendations and the acconpanying fiscal
notes and forthcom ng fiscal notes.

REPRESENTATI VE W LSON objected and suggested that comittee
recommendat i ons be added to the notion.

CO- CHAIR GATTO noved to report CSHB 257(FSH) out of conmmttee
W th i ndi vi dual and committee recommendat i ons and t he
acconpanyi ng fiscal notes and forthcom ng fiscal notes.

REPRESENTATI VE W LSON wi t hdrew her obj ecti on.

There being no further objection, CSHB 257(FSH) was reported
fromthe House Resources Standing Commttee.

ADJ OURNVENT

There being no further business before the conmttee, the House
Resources Standing Commttee neeting was adjourned at 2:59 p.m
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