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HOUSE BI LL NO. 165
"An Act relating to providing field acconmmodations for big gane
hunters. "

- MOVED HB 165 QUT OF COW TTEE

HOUSE Bl LL NO. 149

"An Act relating to the authority of the Departnent of
Envi r onnment al Conservation to require certain nonitoring,
sanpling, and reporting and to require permts for certain
di scharges of pollutants; relating to crimnal penalties for
violations of the permt program and providing for an effective
date."

- MOVED CSHB 149(RES) QUT OF COW TTEE

HOUSE BI LL NO. 128

"An Act relating to allowable |ease expenditures for the purpose
of determning the production tax value of oil and gas for the
pur poses of the oil and gas production tax; and providing for an
effective date.”

- HEARD AND HELD
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PREVI QUS COW TTEE ACTI ON

BILL: HB 165
SHORT TITLE: BI G GAVE GUI DES AND TRANSPORTERS
SPONSOR('s): REPRESENTATI VE(s) LEDOUX

02/ 28/ 07 (H) READ THE FI RST TIME - REFERRALS
02/ 28/ 07 (H) RES

03/ 12/ 07 (H) RES AT 1: 00 PM BARNES 124

03/ 12/ 07 (H) Heard & Hel d

03/ 12/ 07 (H) M NUTE( RES)

03/ 19/ 07 (H) RES AT 1: 00 PM BARNES 124

BILL: HB 149
SHORT TITLE: POLLUTANT DI SCHARGE PERM TS
SPONSOR(s): RULES BY REQUEST OF THE GOVERNCR

02/ 21/ 07 (H) READ THE FIRST TIME - REFERRALS
02/ 21/ 07 (H) RES, JUD

03/ 12/ 07 (H) RES AT 1:00 PM BARNES 124

03/ 12/ 07 (H) Heard & Hel d

03/ 12/ 07 (H) M NUTE( RES)

03/ 19/ 07 (H) RES AT 1: 00 PM BARNES 124

BILL: HB 128
SHORT TITLE. O L & GAS PRODUCTI ON TAX: EXPENDI TURES
SPONSOR(s): REPRESENTATI VE(s) OLSON

02/ 12/ 07 (H) READ THE FIRST TIME - REFERRALS
02/ 12/ 07 (H &G, RES, FIN

02/ 22/ 07 (H O8G AT 3: 00 PM CAPI TOL 124

02/ 22/ 07 (H) Heard & Hel d

02/ 22/ 07 (H M NUTE( 08G)

03/ 01/ 07 (H) O8G AT 3: 00 PM CAPI TOL 124

03/ 01/ 07 (H) Moved CSHB 128(0&G) Qut of Committee
03/ 01/ 07 (H) M NUTE( 08G)

03/ 05/ 07 (H) O8G RPT CS(08G) 3DP 1NR

03/ 05/ 07 (H) DP: DOOGAN, RAMRAS, OLSON

03/ 05/ 07 (H) NR. SAMUELS

03/ 19/ 07 (H) RES AT 1: 00 PM BARNES 124

W TNESS REG STER
Rl CK METZGER

Akhi ok, Al aska
PCSI TI ON STATEMENT: Testified on HB 165.
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DI CK ROHRER, Menber
Bi g Ganme Conmercial Services Board
Fai r banks, Al aska

PCSI TI ON  STATEMENT: Explained the process that |ed

i ntroduction of HB 165.

RI CK ELLI NGSQON, Conmmerci al Fi sher man
Kodi ak, Al aska
PCOSI TI ON STATEMENT: Testified in support of HB 165.

PETE HANNAH
Kodi ak, Al aska
PCSI TI ON STATEMENT: Testified in support of HB 165.

CAMERON LEONARD, Senior Assistant Attorney Ceneral

Nat ural Resources Section

Cvil Division (Fairbanks)

Departnent of Law

Fai r banks, Al aska

POSI TI ON  STATEMENT: During hearing of HB 149,
guesti ons.

LYNN TOM CH KENT, Director

Di vision of Water

Department of Environnmental Conservation

Anchor age, Al aska

PCSI TI ON  STATEMENT: During hearing of HB 149,
gquesti ons.

CONRAD JACKSON, St af f

to Representative Kurt O son
Al aska State Legislature
Juneau, Al aska

to the

answer ed

answer ed

POSI TI ON STATEMENT: Presented HB 128 on behalf of the sponsor,

Representative A son

JONATHON | VERSEN, Director

Anchorage O fice

Tax Divi sion

Departnent of Revenue

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of HB 128.

JONNE SLEMONS, Acting Coordi nat or
Engineering Integrity Coordinator's Ofice
Division of Gl & Gas

Department of Natural Resources
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Anchor age, Al aska
PCOSI TI ON  STATEMENT: During hearing of HB 128, answered
guesti ons.

RCD M NTZ, Attorney at Law

K&L Gates

Anchor age, Al aska

PCSI TI ON  STATEMENT: During hearing of HB 128, answered
questions in his capacity as an attorney for the Departnent of
Revenue and the Departnent of Law regarding production tax
matters.

JOHN NORMAN, Commi ssioner/ Chair

Al aska O | & Gas Conservati on Conm ssion

Depart ment of Adm nistration

Anchor age, Al aska

POSI TI ON  STATEMENT: During hearing of HB 128, answered
guesti ons.

ACTI ON NARRATI VE

COCHAIR CARL GATTO called the House Resources Standing

Commttee neeting to order at 1:05:31 PM Represent ati ves
Gatto, Johnson, Edgnon, Kawasaki, Kohring, W]Ison, and Roses
were present at the call to order. Representati ves Cuttenberg

and Seaton arrived as the nmeeting was in progress.

HB 165- Bl G GAVE GUI DES AND TRANSPORTERS

1: 05: 58 PM

CO CHAIR GATTO announced that the first order of business would
be HOUSE BILL NO 165, "An Act relating to providing field
accommodations for big gane hunters.”

1: 06: 25 PM

Rl CK VETZGER began by i nform ng t he commttee t hat
Representative LeDoux sponsored HB 165 in response to his
ur gi ng. He related that the |anguage of HB 165 was unani nously
approved by the Big Gane Commerci al Services Board.

1:07:28 PM
D CK ROHRER, Menber, Big Gane Commercial Services Board, said

that he concurs with everything that M. Metzger said during the
first hearing of HB 165. He related that M. Metzger first
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brought his concerns to the Big Gane Comercial Services Board

in Decenber 2006. At that neeting all necessary parties were
gathered in the sane place to agree on what was needed for M.
Met zger to rent his cabin. It was determined that the

transporter license did not exactly fit what M. Metzger desired
and that the Big Gane Commercial Services Board could not change
a regulation as it needed to be a statutory change. At a
[later] teleconference it was determned that the sinplest way
to address the situation was through an exenption from the Cuide
Transporter statute requirenments for those who own a private
cabin, lodge, or house that is located in the field.

1:10: 15 PM

RI CK ELLI NGSON, Commerci al Fisherman, related his support for HB
165. M. Ellingson opined that it is tough to make a living in
rural Al aska. He further opined that the [original] ruling by
the Big Ganme Commercial Services Board did not make sense and
thus he said he was encouraged with the introduction of HB 165
as it will put M. Metzger and a few others back in business.

1:11: 45 PM

PETE HANNAH inforned the comrittee that he is a private
| andowner in Kodi ak who supports HB 165.

1:12: 08 PM

CO CHAI R GATTO, upon determning no one else wished to testify,
cl osed public testinony.

1:12:45 PM
CO CHAIR JOHNSON noved to report HB 165 out of conmttee wth
i ndi vidual recomrendations and the acconpanying fiscal notes.

There being no objection, it was so ordered.

HB 149- POLLUTANT DI SCHARGE PERM TS

1:13: 44 PM

CO- CHAIR GATTO announced that the next order of business would
be HOUSE BILL NO. 149, "An Act relating to the authority of the
Departnent of Environnental Conservation to require certain
nmonitoring, sanpling, and reporting and to require permts for
certain discharges of pollutants; relating to crimnal penalties
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for violations of the permt program and providing for an
effective date.”

1:14: 36 PM

REPRESENTATI VE GUTTENBERG expressed concern about the |oss of
sone of the research that mght not be directly related to a
specific project. He asked if the loss of research could be a
loss to permtting or to other projects in the future.

1: 16: 46 PM

CAMERON LEONARD, Senior Assistant Attorney General, Natural
Resources Section, Cvil D vision (Fairbanks), Departnment of
Law, said that nothing in HB 149 wll change or dinmnish the
Departnent of Environnmental Conservation's (DEC) ability and
authority to do this kind of water body assessnents and
noni t ori ng. The legislation nerely has to do wth which
requirenents, in connection with a particular project, belong in
permts versus outside of the permts.

1:17: 24 PM

REPRESENTATI VE GUTTENBERG nmi ntained that his concern is stil
who will do it.

1:17: 55 PM

REPRESENTATI VE WLSON noved that the committee adopt Anmendnent
1, which read [original punctuation provided]:

Page 4, line 4:
Fol I owi ng "pol | utants":
Delete "listed"
I nsert "as defined"”

Page 4, line 10:
Following "(a)"
Insert "and (d)"

COCHAIR JOHNSON objected to Anendnent 1 for discussion
pur poses.

1: 18: 36 PM

MR. LEONARD stated that the changes in Amendnent 1 are changes
that were reached after considerable discussion wth the
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Environnental Protection Agency (EPA) to address their concerns.

The first change on page 4, line 4, addresses EPA s request that
Al aska's term "waste material" be as broad as the EPA's term
"pol lutants.” Although Section 6 of the legislation inserts a
new subsection that would specify that, the EPA prefers that the
| anguage say, "includes pollutants as defined in" rather than
“listed in".

1:19: 37 PM

CO CHAIR GATTO asked if there is any possibility that sonething
listed woul d be undefi ned.

MR. LEONARD explained that the EPA wanted to be clear that
Al aska's statute included those itens listed as well as the
definition.

1:20: 12 PM

MR. LEONARD then turned to the second portion of Anmendnent 1,
whi ch addresses the "state of m nd" necessary to pursue crimnal
violations. He rem nded the conmmttee that negligent violations
of the Clean Water Act (CWA) can give rise to crimnal charges,
al though they do not have to. Al aska's statutes require
crimnal negligence under [AS 46.03].790 and thus to satisfy EPA
and to show that the state's program is as stringent as EPA's,
new subsection (i) is inserted. This new subsection specifies
that for purposes of the Al aska Pollutant D scharge Elimnation
System (APDES) program sinple negligence is sufficient. To
further clarify, the |anguage "and (d)" was added to Section 8
in order to specify that the new program under subsection (i)
woul d al so apply to oil spills, subsection (d), since such would
al so be a violation of the CM\A

1: 21: 20 PM

MR. LEONARD, in response to Representative GQGuttenberg, stated
that the title of Section .790 is "Crimnal penalties”". He then
confirmed Co-Chair Gatto's wunderstanding that [statute] had
sinple negligence rather than crimnal negligence in order to
cover class A M. Leonard further confirnmed that this would
al so be under a class A m sdeneanor. Therefore, no penalties
are bei ng changed.

1:21: 57 PM
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REPRESENTATI VE SEATON asked whether this allows the state to
select a gross negligence standard or sonmething other than
si npl e negl i gence.

MR. LEONARD replied no, adding that a higher state of mnd than
EPA specifies cannot be required in order to have the program
approved. He specified that [APDES] could require a higher
state of mnd if the desire is to pursue a felony charge or
ot her higher charge. For a sinple m sdeneanor charge, nore than
negli gence cannot be required and still neet EPA s approval
criteria.

1: 22: 48 PM

CO CHAIR JOHNSON renoved his objection to Anendnent 1. Ther e
bei ng no further objection, Arendment 1 was adopt ed.

1:23: 07 PM

REPRESENTATI VE SEATON expressed concern with regard to the scope
of things that will be left out of NPDES permts and thus not
avai l able to the public.

1:24: 59 PM

LYNN TOM CH KENT, Director, Division of Wter, Departnment of
Envi ronnental Conservation (DEC), related that revisions to the
regul atory water quality standards are public noticed for
cooment, as well as all of the supporting science and
information driving a potential change to the water quality
st andar ds. Therefore, basically anything the departnent has is
avai l able to the public al so.

1: 25: 39 PM

REPRESENTATI VE SEATON rel ated his understanding that one of the
intents for taking this primacy is to keep things outside of the
permt requirement and thus it wll not be available to third
parties. Representative Seaton asked if information wll still
be available to third parties to propose additional revision of
regul ations for those requirenents made outside the permt or
does the information beconme public when the departnent decides
to revise the regul ati ons.

MR. LYNN answered that any additional studies or additional

information requested of the permttee outside the context of a
permt is available for public review
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1: 27: 03 PM

CO- CHAIR GATTO, referring to the |anguage "into any waters" on
page 3, line 1, clarified his understanding that t he
af orenenti oned | anguage only refers to surface waters. He asked
whet her there is any value in adding the word "surface".

MR. CAMERON highlighted that the full phrase is "waters of the

United States", which is the language required in order to
ensure that Alaska's program is as inclusive as that of the
EPA' s. The EPA was concerned, he related, that the forner

| anguage "surface waters" isn't exactly the sane as "waters of
the United States"”.

CO- CHAIR GATTO questioned whether the |anguage refers to
"surface water" or "subsurface waters."

MR. CAMERON rem nded the conmttee that the federal definition
of "waters of the United States" also gets into wetlands, which
may or may not be included in the definition of "surface waters”
dependi ng upon one's perspective. M. Cameron opined that the
department felt it had to use the EPA's terminology in order to
address their concerns. In further response to Co-Chair Gatto
M. Canmeron related his agreenent that HB 149 allows the state
to deal with the federal governnent and take authority for
enforcenment as well as the permtting programitself.

1:28:45 PM

MR. CAMERON, in response to Representative Seaton, said he
bel i eves that adopting the federal definition as was done in the
regul ations and using the term nology in HB 149 should not cause
confusion, except that the federal definition itself is subject
to ongoing litigation and recent decisions fromthe U S. Suprene
Court. If one reads the statute and regulations in tandem the
coverage of the programis clear.

1: 30: 08 PM

REPRESENTATI VE SEATON related his understanding that one of the
reasons [for HB 149] is to have less third-party suits for
i nformation. He noted that the departnment does not track the
nunber of |awsuits threatened or filed and thus it does not know
how many third-party suits about information that would not have
been i ncluded under DEC s definition.
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REPRESENTATI VE SEATON expressed his concern that there is a $5.8

mllion fiscal note and the state is not gaining. He rel ated
his theory that when the state budget is reduced in future years
and there are less [staff] then it will result in the delay of

permt issuance.
1:31: 43 PM

M5. KENT clarified that the program is envisioned and budgeted
as a $4.8 nmllion program She pointed out that DEC has already
been engaged in a permtting program and working with EPA on its
permtting program The increase to the program was about $1.5
mllion which was the increnental anount that brought forward
the full resources necessary to inplenent NPDES in the state.

CO CHAIR GATTO surm sed that it is not a self-sustaining program
and thus still needs general funds.

M5. KENT related that currently the program has full funding
under the base budget for inplenentation of the NPDES. I n
further response to Co-Chair Gatto, M. Kent opined that it
would be up to the legislature how the funding goes in the
future. She informed the committee that the DEC operates other
prograns under a prinmacy node and all the prograns that it takes
on from the federal governnent are subject to ongoing federa
review to ensure sufficient funding to inplenent the program
She then confirnmed that [APDES] is funded in part by genera
funds, federal funds, and fees. The fees for the program were
set by House Bill 361, which passed a nunber of years ago, that
allows the departnent to charge for direct cost of providing
servi ces.

1: 33: 49 PM

REPRESENTATI VE SEATON related his understanding that the fees
are expected to al nost doubl e under NPDES pri macy.

M5. KENT replied yes. The departnent's direct cost of
i npl enenting the programin which the departnent wites, issues,
and perforns conpliance work results in an increase in the
departnment's direct costs by a factor of about 1.8.

M5. KENT, in response to a question from Representative
GQuttenberg, related that at NPDES program approval, the
departnment will need to revise the existing fees. The approach
to the fees was established by House Bill 361 and that renains

in place. The change is in regard to the direct work that wll
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be done that supports the permtting and conpliance, which wll
cause the fees to increase.

1: 35:49 PM
REPRESENTATI VE GUTTENBERG referred to the recommendations from

the work group on page 20 of the NPDES Workgroup Report. He
drew attention to the follow ng |anguage, "The large conmunity

wast ewat er wor kgroup nenber does not think primacy wll provide
significant benefits to this segnent of the regulated conmunity
and does not support primacy." He invited conment.

M5. KENT informed the commttee that the large community
wast ewater workgroup nenber was from the Mnicipality of
Anchorage (MA). She related that the permt for Anchorage's

facility wll remain with EPA and will not transfer over to the
state. Therefore, that nmenber did not see any benefit to NPDES
primacy since it would not inpact Anchorage's facility. I n

further response to Representative Guttenberg, M. Kent related
that DEC did not make any distinction, for work group purposes,
regarding what is a large facility versus a small facility.

1: 37:59 PM

REPRESENTATI VE GUTTENBERG asked if Fai r banks, W angel |, and
Sitka are covered.

COCHAIR GATTO surmsed that Representative CQuttenberg 1is
interested in whether there is a fixed nunber that detern nes
coverage or non-coverage.

M5. KENT specified that all of the facilities with a discharge
to a surface water body will need a NPDES permt.

1: 38: 44 PM

MR. CAMERON related that the situation with MOA is unique in
that it enjoys a waiver from the requirenment of providing
secondary treatnent for its donmestic wastewater. The waiver is
only available to large nunicipalities that discharge to marine
waters, and thus none of the Interior communities are eligible
for that waiver. In fact, MOA may have the only facility
enj oyi ng that waiver.

M5. KENT recalled that four to five communities qualify for the

af orenenti oned wai ver. She offered to provide the comittee
with a list of those facilities [enjoying the waiver]. She then
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pointed out that those facilities would still need to have a
NPDES permit, but the EPA would maintain the responsibility to
i ssue the permts and ensure conpliance with those permts. The
department would continue to certify those permts much like it
al ready does with existing permts.

1:40: 10 PM

REPRESENTATI VE SEATON asked if the fees for those facilities
woul d increase by a factor of 1.8 or would those fees remain at
the I evel the EPA and the state charge.

MS. KENT responded that the fees [for the facilities receiving a
wai ver] woul d be the sane as they are today since those fees are
based on the departnment certifying the permt.

1:41: 23 PM

REPRESENTATI VE EDGMON commented that this |egislation addresses
an enornous isSsue. He then asked whether HB 149 is all-
enconpassing to the point that one could say that it deals wth
the state's wastewater permtting programin its entirety.

M5. KENT answered that HB 149 is all-enconpassing in terns of
wast ewat er discharges to waters of the U S. Al t hough the
[ departnment] does have other state authorities that require
t hose discharging wastewater to the surface of the land or to
ground water to obtain an authorization from DEC, that program
is unaffected by these NPDES primacy efforts.

1:42: 33 PM

REPRESENTATI VE = EDGVON, referring to the March 19, 2007
menmor andum from Ms. Kent, highlighted that on the first page it
relates that the CWA allows penalties of up to $31,500 per day
per violation. Using the Pebble Mne as a backdrop, he inquired
as to the anmount of penalties.

MR. CAMERON cl arified that the departnent does not have the sane
penalty amounts as EPA because under the state's existing
statutes the state can seek recovery in the amunt of up to
$100,000 for the initial violation and not nore than $10,000 for
each day after that.

REPRESENTATI VE EDGVON clarified that his question was regarding

placing HB 149 in relation to a project of the scope of the
Pebbl e M ne.
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1:44: 57 PM

REPRESENTATI VE EDGVON rel ated his understanding that Section 2
seens to be straightforward in regard to requiring prior
aut horization from the departnment for the discharge of solid or
[iquid waste. However, Section 4(e)(4) includes the follow ng
qualifier "if the discharge is incidental to the activity and
the activity does not produce a discharge from a point source".
Therefore, he inquired as to why a simlar qualifier is not
included in Section 2. He also inquired as to whether [the
af orenenti oned qualifying |anguage] cane from the original work
group and is in addition to the EPA requirenents.

MR. CAMERON expl ained that Section 2(a) is the general statenent
that certain activities require authorization while Section 4(e)
specifies exceptions that are not covered under Section 2(a).
Section 4(e) specifies those activities that are exenpt fromthe
requi renent of obtaining an authorization unless they result in
a discharge into waters of the U S Therefore, discharges to
| and or ground water would not need prior state authorization.

1:47:27 PM

REPRESENTATI VE EDGVON i nquired as to who makes the determ nation
as to whether the discharge is incidental to the activity.

MR. CAMERON said that soneone at DEC would have a judgnent cal
t o nmake.

M5. KENT related that DEC s permt staff would nake that
deci si on when soneone asks whether an authorization from DEC is
necessary or from a public conplaint in which soneone questions
what soneone el se i s doing.

1:48: 12 PM
CO CHAIR GATTO drew attention to page 2, line 25, which inserts

t he | anguage "publicly owned treatnment works". He asked if that
| anguage neans only governnment owned.

MR. CAMERON pointed out that it is a termthat is defined in
federal regulations to nean government owned, not privately
owned.
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CO CHAIR GATTO surm sed then that if there was a privately owned
treatment works that was larger than a simlar governnent owned
treatment works, there is an excl usion.

MR. CAMERON noted his agreenent, and related that the departnent
tried to extend the scope of this exenption to include privately
owned treatnment works that have been authorized by the
depart nment. However, that would have gone beyond the exenption
under federal |aw and coul d not be approved by EPA

1:49: 09 PM

REPRESENTATI VE SEATON directed attention to page 3, line 19,
whi ch addresses firing/rifle ranges and the |anguage: ", unless
it results in a discharge into waters of the United States.” In
a situation in which a skeet or trap range and the pellets go
into the water, he asked if these wll be non-exenpt and wl|

DEC require a NPDES for lead in those areas.

M5. KENT informed the commttee that such facilities are
currently required to obtain an NPDES permt from EPA and this
[l egislation] doesn't change the requirenents for obtaining a
NPDES permt for a firing range.

1: 50: 23 PM

REPRESENTATI VE SEATON related his understanding that existing
statute exenpts such facilities, but the new | anguage on page 3,
line 19, changes that exenption to a non-exenption if the
facility [discharges into] the water.

M5. KENT remnded the committee that this portion of statute
includes the disposal of liquids and solid waste to the |ands
and waters of the state. Therefore, the exenption was to renobve
the requirement to obtain a state authorization for firing
munitions at a firing range. However, because EPA s NPDES
permt program requires an NPDES permt for firing into waters
of the U S., the state NPDES does as well. Therefore, the
departnment maintained a carve-out such that a permt is not
required for a firing range that discharges to |and. Still, a
permt under the NPDES program run by the state or the EPA does
require a NPDES permt.

1: 51: 47 PM

CO- CHAIR GATTO recalled the firing range in Eagle River and
rem nded the conmttee that the |lower end of the Eagle River is
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next to the inlet. If rmunitions land in wetlands, which
ultimately end up in the waters of the U S., "does that pretty
much nullify everybody from doing anything every tinme," he
asked.

M5. KENT related her wunderstanding that the EPA required the
Eagle River Flats to apply for a NPDES permt for the range,
which she opined is still an active range. She said she
suspected that the EPA did not issue a permt, although it
required a permt application to be submtted.

1:52: 49 PM

REPRESENTATI VE W LSON commented that in Sitka there is a firing
range over waters, which led to a change in the nakeup of the
shot .

1:53:19 PM

COCHAIR JOHNSON noved to report HB 149, as anended, out of
commttee with individual recomendations and the acconpanying
fiscal notes. There being no objection, CSHB 149(RES) was
reported fromthe House Resources Standing Comrittee.

HB 128-O L & GAS PRODUCTI ON TAX: EXPENDI TURES

1: 53: 46 PM

CO CHAI R GATTO announced that the final order of business would
be HOUSE BILL NO 128, "An Act relating to allowable |ease
expenditures for the purpose of determning the production tax
value of oil and gas for the purposes of the oil and gas
production tax; and providing for an effective date."

1: 54: 27 PM

REPRESENTATI VE SEATON noved that the comrittee adopt CSHB
128(0&G for discussion purposes. There being no objection,
CSHB 128( &G was before the conmttee.

1: 55: 20 PM

CONRAD JACKSON, Staff to Representative Kurt O son, Al aska State
Legi sl ature, speaking on behalf of the sponsor, explained that
HB 128 was introduced in order to close the perceived | oophole
in AS 43.55.163 that specifies the |ease expenditures that are
not available for credit or deduction against the production
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profits tax (PPT). The sponsor, he related, believes that it is
not appropriate for Alaskans to be held responsible for the
expenses of repair or replacenent of property or equipnent that
is inproperly maintained or not naintained at all. The sponsor
does not intend to open up the entire PPT, he further related.
M. Jackson pointed out that CSHB 128(0&G5 includes sone m nor
changes on page 3 such as the inclusion of the conm ssioner of
the Departnment of Natural Resources (DNR) and the entire Al aska
O 1 and Gas Conservation Conm ssion (AOGCC), and inclusion of a
provi sion that would address equipnment that was not maintained.
He noted that the commttee packet should include an anmendnent
that has been suggested by the Departnent of Revenue (DOR). He
indicated that the sponsor is anenable to the adoption of the
amendnent .

1: 58: 19 PM

CO CHAIR GATTO asked if the oil conpanies, in failing to
properly maintain [their equipnment], did something "not right"
or sonething illegal.

MR. CONRAD deferred to M. Bullock wth Legislative Legal
Ser vi ces. He then related his understanding that under the PPT
if an oil conpany does not properly maintain a transit |ine, for
exanpl e, which creates the need for repair, those expenses would
ultimately be deductible fromthe PPT.

CO- CHAIR GATTO related his wunderstanding that wunder the PPT
expenses, nmaintenance, and repairs are deductible. Furthernore,
repl acenent is probably deductible, he opined. Co-Chair Gatto
expressed his desire to be on firm legal ground regarding
whet her what the oil conpanies did not do was a violation that
woul d cause the introduction of |legislation renoving the oi
conpanies' ability to take deductions.

2: 00: 58 PM

JONATHON | VERSEN, Director, Anchorage Ofice, Tax Divisions,
Department of Revenue, related DOR s support for HB 128. The
adm nistration, he clarified, supports excluding these costs
from being deducted or from being allowed as credits. Al though
the current |aw, depending upon the factual circunstances, would
provide the ability to exclude a cost that is attributable to
gross negligence, for exanple. Therefore, some or potentially
all of the costs [being targeted by HB 128] would be excluded
under the current law. M. Iverson related that DOR supports HB
128 because it clarifies the actual status of the [|aw
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Furt her nore, the legislation wuld add strength to any
regulation that DOR would wite. If the legislature wants to
have a clear manner in which to exclude these costs, then it
should be done in the statute because regulations witten under
the current |aw woul d be subject to | egal chall enge.

VR. | VERSEN t hen turned to DOR s interpretations of
[ subparagraphs] (B) and (C) on page 3. At this point, DOR
interprets subparagraph (B) to address costs incurred to
mai ntain operational capability of facilities or equipnent
during a shut down due to inproper naintenance or practice.

Therefore, an auditor would conpletely exclude all operating
costs for equipnent or facilities during a shut down when due to
i nproper mai ntenance or |ack thereof. Subpar agraph (C) on page

3, he related, would conme into effect during tinmes of dimnished
production such as when production is reduced by half due to
i nproper maintenance while the costs of operation are only

reduced by one-third, for instance. In such a situation, the
portion of the reduction in operating costs that does not track
the reduction in production would be excluded. I n other words

an auditor would exclude an operating cost to the extent the
percentage reduction in production is greater than the
percentage reduction in operating costs when the production is
reduced due to failure to properly naintain the property. M.
| versen noted that HB 128 incorporates one of DOR s early
suggestions [in paragraph (19) on page 3] to use the |anguage
"taking into consideration". The aforenentioned was desired in
the case the standards do not apply to the situation and thus
DOR is given nore flexibility to have the discretion to consider
or give weight to any given practice, depending upon the
ci rcunst ances.

2: 05: 50 PM

CO- CHAIR GATTO highlighted the difficulty with the [|anguage
"i nproperly maintained" because "proper" versus "inproper"” wll
have to be defined. He then posed a situation in which a
conpany saved $100 from i nproper mai ntenance and then spent $100
on fixing the inproper maintenance. |In such a situation, should
t he conpany be penalized if it is a wash in noney?

2:08: 08 PM

REPRESENTATI VE ROSES, in terns of allowed deductions, asked if
the conpanies are allowed to depreciate the I|ine. He further
asked if the conpanies take a depreciation off of their
corporate taxes or their PPT.
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MR. | VERSEN answered that capital expenditures under PPT are
both "deducted"” immediately and subject to a credit. Therefore,
there is not a depreciation type of expense under the net
profits scenario. In further response to Representative Roses

M. lversen specified that the line itself is not a depreciable
commodity, if there were no repairs or replacenents.

REPRESENTATI VE ROSES posed a situation in which a conpany, due
to negligence, has to replace the pipe in the 18th or 19th year
of its 15- to 20-year [estimated life]. In such a situation,
would the entire amount of that repair not be allowed [as a
deduction] since in another year the pipe would have to have
been repl aced. Representati ve Roses specified that his concern
is one of equitability since he recalled that the PPT included
| anguage stating that any negligence [was not allowed as a
deducti on].

2: 09: 57 PM

REPRESENTATI VE W LSON pointed out that a conpany for which it
was costly to maintain sonmething and that conpany chose not to
maintain it for a while knowing that when it had to be fixed

the cost of doing so could be deducted. On the other hand, if
such a repair cannot be deducted, the conpany may nmaintain it in
order to avoid nore costly repairs later that would not be
deducti bl e.

MR. | VERSON opi ned that those woul d be business-driven decisions
rather than tax-driven decisions. The equipnent at issue was in
pl ace prior to the enactnent of the PPT, he not ed.

REPRESENTATI VE WLSON asked if HB 128 would nake a difference
from now on.

MR. | VERSON said that he believes HB 128 woul d nake a difference
because it inproves the incentives. As a policy matter, it
pushes the incentives toward proper nmmintenance and giving a
l[imt as to where the credits would be allowed and whether the
costs being di scussed woul d be deducti bl e.

2:12: 45 PM
REPRESENTATI VE ROSES related his understanding that although
negligence already disallows a deduction, HB 128 provides

clarity. However, once it's retroactive the situation is
changed due to an occurrence rather than predicting it prior.
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Therefore, Representative Roses said that he supported HB 128,
save the retroactivity provision.

2:14:32 PM

REPRESENTATI VE = SEATON, returning to depreciation, posed a
situation in which something in the oil field is designed for a
useful life of 30 years. Under this provision if sonething
happens to it even when it |lasted through its full design life,
woul d it be considered nondeducti bl e because the conpany did not
expend a lot of noney to obtain a lifetinme beyond its expected
life.

MR. I VERSON clarified that under current |aw costs due to gross
negl i gence can be excl uded. He then opined that it is really a
facts and circunstance type of determ nation, especially since
the life of t echnol ogy IS constantly changi ng. The
af orenenti oned, he further opined, is why DNR and the AOGCC are
i nvol ved so that they would have the ability to eval uate whether
a pipeline would reasonably be expected to last to a certain
age.

2:16:43 PM

CO- CHAIR GATTO commented that none of the conmttee nenbers are
experts on pipelines, but everyone is an expert with regard to
mai nt enance and make choi ces on nmi ntenance every day. He then
gquestioned whether anything could have been done to extend the
life of the pipeline to 35 years when it would have needed to be
repl aced even w th nmaintenance. Co-Chair Gatto asked whether
the state is going too far in penalizing a conpany for failing
to do a certain anmpunt of maintenance not knowi ng what the
appropri ate amount was.

MR. | VERSON renminded the commttee that wunder the Pipeline
Systens Integrity Ofice (PSIO wthin DNR, the quality
assurance progr ams required shoul d addr ess an ongoi ng
mai ntenance plan in which revisions to life expectancy and
rel ated revisions to planned mai nt enance are incorporated.

2:18: 31 PM

JONNE  SLEMONS, Acting Coordi nator, Engineering Integrity
Coordinator's Ofice, Dwvision of Ol & Gas, Departnent of
Nat ural Resources, in response to Co-Chair Gatto, explained that
the Leak Monitoring and Engineering Integrity Coordinator's
Ofice (LVMEICO was not actually an energency order, although it
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may have had that appearance since it was initiated inmediately
after the August shutdown of a portion of Prudhoe Bay. She
related that LMEICO was intended to be a |ong-term plan/project
and the PSIO replaces it in order to distinguish between the
scopes of the two progranms, which are significantly different
froman adm nistrative point of view

2:19: 56 PM

REPRESENTATI VE SEATON surm sed then that if anything has to be
replaced and it did not have proper maintenance, then it nmay not
be deductible. He further surm sed that the aforenmentioned wll
be determ ned by the conm ssioners. Representative Seaton said,
"Whether it's punps or valves, or well casings, or anything
else, if there was any possible way they could ve extended the
life of that and not whether it's an enmergency shutdown, but if

it just has to be replaced, then ... this calls into question
whether that's going to be deductible and creditable. | s that
correct?"

MR. I VERSON said it does call that into question, although how
far that determnation is to go should be made clear by the
| egislature on the record. He confirnmed that inproper
mai ntenance wll be called into question, but it may not
necessarily only be in regard to the extension of the items
useful life.

2:21: 23 PM

REPRESENTATI VE SEATON clarified that the [legislation] isn't
necessarily addressing breakdowns. He related his understanding
that any tinme sonething is being replaced it would have a
capital credit when it is replaced because the itemis worn out.
He asked if the deductibility and creditability of the capita
expenditure and operation noney would be called into question,
if an item is showng wear and tear that could have been
mai ntained in order to extend the item s useful life.

MR. | VERSON responded that he believes that is correct with the
caveat that the issue is whether the item "achieves" its usefu
life rather than extending its useful life.

2:22:37 PM

REPRESENTATI VE SEATON then posed a situation in which a facility
with a 30-year design life expectancy that exceeds that 30-year
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design life, "we're now going to ... or we have the possibility
of disallowi ng the capital replacenents or not."

MR. | VERSON said he thinks that is an option in either case, but
it would depend on the facts of any given case. The act ual
useful life of an item may change depending on technol ogy and
practices in the field.

2:23: 42 PM

ROD M NTZ, Attorney, K & L Gates, inforned the commttee that he
is working with the Departnment of Revenue (DOR) and the
Department of Law (DOL) on production tax nmatters. Wth regard
to Representative Seaton's question, M. Mntz posed an exanple
of a facility with an expected useful life of 25 years that had
to be replaced after 23 years due to inproper nmaintenance. He
said he understood Representative Seaton's question to be
whether in the aforenentioned situation the |egislation would
disallow the entire replacenent costs although only two-twenty-
fifths of t hat would be attributable to the inproper
mai nt enance. The current legislation could be read as having
that effect. However, the introductory |anguage of the proposed
paragraph (19) refers to "that portion of the costs", which
could nean an allocation as to the portion of the costs that are
attributable to the inproper maintenance versus the replacenent
costs necessary in the ordinary course of events. M. Mntz
said that this is a situation in which it mght be beneficial to
have sonme legislative clarification as to the intent of the
sponsors on this matter.

2:25: 42 PM

REPRESENTATI VE SEATON surmised then that clarification 1is
necessary.

2:26: 26 PM

REPRESENTATI VE ROSES recalled that early on the conmittee was
told that this |anguage would help clarify the situation and
thus [the departnent] would not have to depend on negligence or
gross negligence to determne whether the situation under
di scussion would be deductible. Representative Roses rel ated
his understanding from M. Mntz that even if the |anguage was
interpreted to nean an allocation as to the portion of the costs
attributable to the inproper nmaintenance, the anmount of
mai nt enance that contributed to the item not neeting its ful

life would have to be determ ned. Wuld that be any I|ess
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difficult legally to define or defend as negligence or gross
negl i gence, he asked.

MR MNTZ said that there are really two issues: the |ega
standard and what the facts show. Under any |egal standard, the
departnment will have to review the facts, consult wth other

agencies, and apply the legal standard to the facts. There wll
be controversy about that, especially when lots of noney is at
stake. Wth regard to whether there is sufficient clarity as to
what the legal standard is, M. Mntz opined that the
| egislation would clarify that there is a broader |egal standard
in terns of disallow ng costs than exists under the current |aw.
The <current law essentially utilizes a standard of gross
negl i gence. If inproper or lack of maintenance was due to
something |lesser than gross negligence, such as inprudent
conduct or ordinary negligence, then it would be nore difficult
to exclude that wunder the current standard than the standard
bei ng proposed in HB 128. Therefore, if the desire is to make
the applicable standard nore bullet proof, that would be
benefi ci al . The need to evaluate the facts under a particul ar
circunstance would remain, although there would be a better
standard in terns of the policy the legislature is interested in
i npl enent i ng.

2:29: 31 PM

REPRESENTATI VE ROSES asked if it would be difficult to prove
gross negligence in a situation in which sonmeone uses water
i nstead of corrosion inhibitors.

MR MNTZ reiterated the need to apply the standard to the
facts. He opined that there are surely situations in which the
conduct or failures and om ssions on the part of a person are so
egregious that it would be easy to prove gross negligence.
However, gross negligence is certainly a narrower standard that
woul d apply to fewer cases than either ordinary negligence or
t he standard proposed in HB 128.

2: 30: 38 PM

CO- CHAI R GATTO opined that the |anguage "inproperly naintai ned"
is difficult because there could be situations in which only a
section of the pipe is corroded. In such a situation, the
qguesti on becones whether the pipe was inproperly maintai ned over
its entire length or would the corroded portion only be subject
to the inproper maintenance rule.
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MR MNTZ said that the question is the extent to which the
phrase "portion of the costs" is intended to provide an
al l ocati on between the costs actually due to |ack of maintenance
and the costs that would have been incurred in any event.
Again, he reiterated that the state could benefit from guidance
fromthe legislature as to what it intends.

2:32: 02 PM

REPRESENTATI VE SEATON related his understanding that the
standard being inplied in HB 128 is inproper maintenance rather
t han negli gence. He pointed out that inproper naintenance does
not need to be negligence. He inquired as to the "bull et-proof
rel ati onshi p" between inproper maintenance and negligence that
woul d be utilized in all cases.

MR MNTZ stated that negligence is a very well-recognized
concept in the law while inproper nmintenance seens to be a new
concept for which he was not sure of the guidance available for
it. It seens that by adopting sonmething other than a negligence
standard seens to indicate legislative intent to have a broader
st andar d. Furthernore, rather than reviewing the standard of
care the operator/producer is using, it reviews the results of
t he nmintenance practices or onissions. Therefore, M. Mntz
opined that it would be possible that costs would be excluded
under the inproper mai nt enance  standard but woul d  not
necessarily be excluded under a negligence standard.

REPRESENTATI VE SEATON surmised then that inproper maintenance
and negligence are not identical terns. Furt hernore, inproper
mai nt enance can cover nore things than negligence and thus is a
much broader standard.

MR MNTZ replied, "I don't know that | could quantify it as
bei ng much broader or sonewhat broader, but | do think it is
br oader. "

2: 34: 59 PM

REPRESENTATI VE GUTTENBERG hi ghlighted that this state has a |ong
history of litigation with the oil industry and often sinply to
define ternms. He asked if the state's relationship with the oi
industry has resulted in definitions of the following terns:
"not mai nt ai ned, " "inproperly mai nt ai ned, " "di m ni shed
capacity,"” "standard practices of the industry,” or "good
practices of the industry."
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MR MNTZ answered that as far as the tax law is concerned, the

state does not have those definitions. However, there is sone
jurisprudence in regard to "good oil field practices" and
"reasonabl e producer standards." As to what standards exist

t hat would address this, he deferred to DNR and AOGCC
representatives.

2:36: 49 PM

JOHN NORMAN, Comm ssioner/Chair, Alaska GOl & Gas Conservation
Conmi ssion (AOGCC), Departnment of Adm nistration, explained that
the AOGCC is reviewing this from the viewoint of the |aw of
general application that wll reach into the vyears ahead,
al t hough recent events nmay be driving this. If HB 128 passes,
AOGCC will do its best to inplenent it. M. Norman then offered
that there are basically four categories of behavior of an
i ndi vi dual or conpany. Those four categories are as follows:
an intentional or wllful act; gross negligence or wllful or
want on conduct done in careless disregard to the consequences;
negligence; and strict liability in which no concern is given to
what led up to the incident. The first two categories, an
intentional act and gross negligence, are already included in
the legislation in Section 1(e)(6). The category of strict
liability is partially addressed in Section 1(e)(16). That
| eaves the third category of negligence [in question]. He noted
his agreement with M. Mntz that an argunment could be nade that
the Ilegislation disallows property that was not properly
mai ntai ned or that was negligently maintained. "Normally, in
gross negligence it often |eaps out at you and the obvi ous cases
and situations will sort thenselves out," he opined. He further
opi ned that such cases will be screened out by Section 1(e)(6).
He suggested that Section 1(e)(19) wll be nore difficult
because it seens to address ordinary negligence, although he
said he did not presune to know  Therefore, if the |egislation
used the | anguage "negligently maintained,” the discussion would
be ended.

2:42: 57 PM

MR. NORMAN suggested that iif the intention is to penalize
negl i gent mai ntenance w thout inposing a strict liability, then
it mght be best to use the term "negligence" for clarity. He
said that the words "good oil field practices" are preferred by
the AOGCC, and that it is his understanding that they are also
preferred by DNR and DOR. Those terns already appear in Al aska
law, specifically in AS 31.05.170(15) and in a nunber of places
in the state's regulations. He said that it is a nore objective
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and precise standard than one that says "standard practices of
the industry" which mght invite a conpany to |ook at what
others in the oil field are doing and it is conceivable that the
prevailing nunber of operators there are all operating not in

accordance wth good oil field practices. |If they are all doing
it, they could argue that this is "standard practice”" in this
field. He noted that there are a nunber of oil fields in the

world that do not practice what AOGCC woul d consider "good oi
field practices.™

MR. NORMAN addressed the issue of replacenent. He noted that
vari ous conponents - conpressors and gaskets, for exanple - have
a certain useful life, but that this is not necessarily exact.
Consequently, this could be inviting early replacenment of
conponent parts that actually still have a longer life. When
the tine cones to inplement the bill's provisions by regulation,
AOGCC would strive to pronulgate regulations in a nmanner that
does not discourage innovation, such as the pioneering of new
techni ques and production nethodol ogi es. He said that this is
necessary because it sonetines takes years to figure out that
sonet hi ng does not worKk.

2:46: 09 PM

MR. NORMAN advised the conmittee to re-think the policy being
established by Section 1, paragraphs (19)(A) and (B), because
operators are often reacting to an event. Par agraph (19) (A
denies the cost of repair and replacenent of property or
equi pnent that was not maintained or was inproperly naintained.
Par agraph (19)(B) denies the cost of an operational shutdown of
the entire facility if it occurs as the result of inproper
mai nt enance. He stated that AOGCC believes operators should be
allowed a certain amount of latitude in determning what is the
best way to respond to an event. For exanple, the safest and
nost prudent way to handle a particular repair or replacenment
m ght be to shut down the facility for a certain period of tine.
However, under this new policy, an operator may instead elect to
keep everything running so as not to |ose the deductibility of
the repair or replacenent.

2:49:13 PM

MR. NCRMAN pointed out that in partnership operating agreenents,
the operating partners, as anong thenselves, do not normally
penal i ze an operating partner for sinple negligence, because no
one would want to be an operator if, in effect, they are being
required to beconme an insurer of a perfect operation. He
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requested that the legislature give AOGCC sonme guidance
regarding whether Section 1, paragraphs (6) and (16), nean
"negligence” or sonething broader than that, perhaps even
approaching strict liability.

2:50: 09 PM
REPRESENTATI VE ROSES asked whether the term "good oil field

practices" is the neasure that would be used in determning
intentional, wilful, or gross negligence.

2:50: 36 PM

MR. NORVAN stated vyes, it would certainly be a neasure.
However, he said that what is |looked for is the Ilevel of
culpability, or the degree of fault. For exanple, whether an
incident is not only a failure to follow good oil field
practices, but it is done in a knowng way and often wth
carel ess disregard of the consequences. Qccasionally in these
types of incidents, there will be nmenoranda to managenent wth
managenent replying "Yes, we hear you, but we're opting to go
forward.” He reiterated that usually gross negligence cases are
egregious violations that "junp out at you." He stated that

AOGCC s approach, unless directed otherwise by the |egislature,
is to nmeasure this type of incident against good oil field
engi neering practice. He said that it is the operator's conduct
that identifies and brands the incident as gross negligence, as
opposed to just sinple negligence where no one was aware that
this type of incident mght occur.

2:52:41 PM

MR. NORMAN, in response to a question, noted that [the incident
which triggered this legislation] occurred in a transit |ine
exiting a treatnent facility. He said that, in theory, this

line should have carried pipeline quality oil that would have
flowed on through and that is why this was a surprise, at |east
on the one event that occurred. He related that there is
testinony by various operators that supports the notion that
mai ntenance is performed up to the anticipated |ength of usefu

life. He stated that he did not know the facts in this
particular situation, and that if he did he would be unable to
comment because it would prejudge sonething that will ultimtely
come before the AOGCC. However, he said that he can safely
state that it is less likely to find this level of corrosion in
a transit line as opposed to what is expected in a gathering
line. Foreseeability is always an element of negligence - if
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something occurs and it is not foreseeable, then normally an
operator is not held to have been negligent.

2:54:17 PM
CO CHAI R GATTO announced that CSHB 128(0O&35 is being held over
2:54: 34 PM
ADJ QURNIVENT

There being no further business before the commttee, the House
Resources Standing Commttee neeting was adjourned at 2:54 p.m

HOUSE RES COW TTEE -27- March 19, 2007



