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ACTI ON NARRATI VE

CHAI R JAY RAMRAS called the House Judiciary Standing Conmttee
meeting, which had been recessed on 4/4/06, back to order at
4:00: 37 PM Representati ves Sanuels, Lynn, Dahlstrom Coghill,
and Ranras were present at the call to order. Representati ve
G uenberg arrived as t he meet i ng was I n progr ess.
Represent ati ve Hol nes was excused.

HB 323 - CRIM NAL LAW PROCEDURE: OWNI BUS BI LL

4:00: 52 PM

HOUSE JUD COW TTEE - 2- April 6, 2008



CHAI R RAMRAS announced that the only order of business would be
HOUSE BILL NO. 323, "An Act relating to the crinmes of assault in
the fourth degree and of resisting or interfering with arrest;
relating to the determnation of time of a conviction; relating
to offenses concerning controlled substances; relating to
i ssuance of search warrants; relating to persons found
i nconpetent to stand trial concerning crimnal conduct; relating
to probation and to restitution for fish and ganme violations;
relating to aggravating factors at sentencing; relating to
crimnal extradition authority of the governor; renoving the
statutory bar to prosecution of certain crimes; anending Rule
37(b), Alaska Rules of Crimnal Procedure, relating to execution
of warrants; and providing for an effective date.” [Before the
committee was the proposed conmittee substitute (CS) for HB 323,
Version 25-GH2038\ K, Luckhaupt, 4/2/08, which had been adopted
as the work draft on 4/4/08.]

4:00: 58 PM

REPRESENTATI VE DAHLSTROM noved [to adopt] the proposed committee
substitute (CS) for HB 323, Version 25-GH2038\L, Luckhaupt,
4/ 6/ 08, [as the work draft]. There being no objection, Version
L was before the conmittee.

CHAI R RAMRAS indicated that Sections 1 and 2 of Version L wll
change AS 04.16.051(a) and AS 04.16.052, respectively, such that
a licensee or an agent or enployee of a |licensee who - while
working on the licensed premses - furnishes or delivers an
al coholic beverage to soneone under the age of 21 wll be
subject to a class A m sdeneanor instead of a class C felony.
He offered his belief that this change wll provide a
distinction between those who accidentally serve alcohol to
soneone under the age of 21 and those who do it "with malicious
intent."

REPRESENTATI VE GRUENBERG, pointing out that Section 2 uses the
phrase, "may not with crimnal negligence", asked what |evel of
crinme it would be when the |icensee or agent or enployee of the
licensee - while working on the |icensed prenises -
"intentionally" or "know ngly" serves alcohol to a person under
the age of 21. He opined that if someone is know ngly or
intentionally furnishing alcohol to a person under the age of
21, it shouldn't mke a difference whether he/she is a
| i censee/ agent/ enpl oyee or j ust anot her cust oner of t he
establishment. He surm sed that the change proposed by Sections
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1 and 2 will let soneone off the hook for serving alcohol to a
m nor just because he/ she happens to be an enpl oyee.

CHAI R RAMRAS said that that person would still be charged with a
cl ass A m sdeneanor. In response to a question, he offered his
understanding that the same would be true if the person was not
[a |icensee/agent/enployee] wunless it was his/her second or
subsequent of f ense. He acknow edged, though, that the change
proposed by Sections 1 and 2 will create a gap through which
| i censees/ agent s/ enpl oyees who continue to intentionally serve
alcohol to mnors can fall through - such a person would still
only be charged with a class A m sdeneanor [regardless of how
many tines he/she breaks the | aw].

REPRESENTATI VE CGRUENBERG asked how they should deal wth that
gap.

REPRESENTATI VE SAMJELS said he is assunming that that person
woul d | ose hi s/ her job.

REPRESENTATI VE GRUENBERG said he is nerely considering this gap
from a crimnal-law point of view, and asked Chair Ranras
whet her he wants to address repeat offenders who continue to
offend in their capacity as a |icensee/ agent/enpl oyee.

CHAI R RAMRAS said he doesn't want to.
REPRESENTATI VE DAHLSTROM said her view is that the |egislature

is sinply setting up the guidelines with regard to what the
consequences w Il be when a person nmekes certain choices.

4:11:48 PM

ANNE CARPENETI, Assistant Attorney Ceneral, Legal Services
Section, Crimnal Division, Departnent of Law (DOL), in response
to a question, explained that wunder Sections 1 and 2, a
| i censee/ agent/ enpl oyee who - while working on the |Iicensed

prem ses - serves alcohol to a mnor would only be subject to a
class A m sdeneanor regardless of whether he/she does it wth
crimnal negligence, or knowingly, or intentionally, and that's
because the cul pable nental state of "crimnal negligence" also
i ncludes "knowi ngly" and "intentionally." In response to
guestions, she said that a repeat offender who is not a
| i censee/ agent/ enpl oyee would be subject to a class C felony,
whereas a repeat offender who is a |icensee/agent/enpl oyee woul d
only be subject to a class A m sdeneanor.
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REPRESENTATI VE GRUENBERG asked why shoul dn't repeat offenders be
subj ect to the sanme penalty regardl ess of where they work.

CHAIR RAMRAS - characterizing the penalties associated with a
cl ass A mi sdeneanor as not insignificant - opined that because a
| i censee/ agent/enployee has far nore opportunity to serve
al cohol to a mnor, the |icenseel/agent/enployee shouldn't be
subject to a class C fel ony.

REPRESENTATI VE  GRUENBERG sai d he doesn't see why the
consequences should be different just because the repeat
of fender conmtted the offense while on the job. Way should a
repeat offender be protected just because he/she is an enpl oyee
of an establishnent that serves al cohol ?

4:17:29 PM

REPRESENTATI VE SAMUELS asked who det erm nes t hat t he
| i censee/ agent/ enpl oyee should have known that he/she was being
presented with a fake identification (ID).

M5. CARPENETI explained that the State would have to decide
whet her there is enough evidence to prove crimnal negligence,
whi ch neans being so unaware as to not recognize the risk that
is there. One reason the DOL is happy with [the change proposed
by Sections 1 and 2], she relayed, is that it will help servers
make "that" decision even when they' re busy, and the State w ||
have a better chance of proving crimnal negligence or at |east
reckl essness because a f ake | D was seen by t he
| i censee/ agent/ enpl oyee but then ignored.

REPRESENTATI VE SAMUELS indicated that the penalty should be a
class C felony if it is obvious that the person being served
al cohol is underage.

REPRESENTATI VE GRUENBERG of fered his understanding that in order
for the State to prove a nens rea of "knowing," the state would
have to show that that particular person knew something - not
just that a reasonabl e person would know sonet hi ng.

M5. CARPENETI clarified that in proving "knowi ngly," the State
merely has to show either that one did know or that one should
have known. Particularly when a circunstance is so obvious that
one should have known, the State doesn't have to prove that that
particul ar person did know.
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REPRESENTATI VE GRUENBERG posited that borderline situations
woul dn't be prosecut ed.

CHAI R RAMRAS di sagr eed.

REPRESENTATI VE GRUENBERG surm sed, then, that if the State were

to prosecute a licensee/agent/enployee in a borderline
situation, then the State would also prosecute soneone in a
borderline situation who isn't a |icensee/agent/enployee. He

said his concern is that there mght be an equal protection
issue raised if the average person is subject to a felony for
knowi ngly or willfully serving alcohol to an underage person but

a |icenseel/agent/enployee isn't. What societal interest is
there that's conpelling, or under any constitutional standard
to protect the licensee/agent/enployee, since normally the

| i censees/ agents/enployees are held to a higher standard?
Doesn't that raise a constitutional problen?

4:22:55 PM
M5. CARPENETI said she's not yet researched that issue, but

could do so. She added that although the change proposed by
Sections 1 and 2 would treat people differently, it recognizes

that the circunstances would be different as well, depending on
who the person is, because the existing provisions of |aw use
di fferent cul pable nental states. Under the bill, the nens rea
for a |licenseel/agent/enployee would be crimnally negligent,

whereas currently the nmens rea for a |licensee/agent/enpl oyee is
knowi ngly. She said she is not sure whether the change proposed
via Sections 1 and 2 would raise a constitutional issue.

CHAI R RAMRAS said that the distinction he is nmaking is that for
a |icenseel/agent/enployee, the behavior 1is occurring in a
licensed premi se, where there is nore oversight by the Al coholic
Beverage Control Board ("ABC Board"). He said he is questioning
whet her soneone who serves al cohol as part of his/her job should
be held to the sanme | evel of culpability as one who doesn't.

REPRESENTATI VE GRUENBERG said it seens to him however, that
when speaking about a second willful or knowing offense, the
hi gher penalty ought to apply regardless of where the person
works; it's not about where the offense occurs, but about who is
committing the offense.

CHAI R RAMRAS argued that where the offense occurs creates a
di fferent dynam c
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REPRESENTATI VE GRUENBERG said he thinks the penalty should be
the sane - a class C felony - adding that he still hasn't heard
any good reason for [the penalty to be different based on where
one works].

CHAIR RAMRAS said he doesn't want to hold sonmeone who serves
al cohol as part of his/her job to the sane standard as a nenber
of the general public.

REPRESENTATI VE GRUENBERG poi nted out that Section 2 only applies
to someone who is acting wth crimnal negligence, whereas he is
speaki ng about the |icensee/agent/enployee who willfully - for a

second or subsequent time - serves alcohol to a mnor. He
indicated that he mght offer an amendnent to address a
i censee/ agent/enployee who is wllfully/knowingly - while
working on the licensed premses - serving alcohol to a mnor

for a second or subsequent tinme. He said he has a problem wth
only charging a repeat offender who is a |icensee/agent/enpl oyee
with a class A m sdeneanor but charging a repeat offender who is
not a |licensee/agent/enployee with a class C felony - both types
of wllful/know ng, repeat offenders should be charged with a
class C fel ony.

4:33: 00 PM

RCDNEY DI AL, Li eut enant, Deputy Commander, A Detachnent,
Division of Alaska State Troopers, Departnment of Public Safety
(DPS), said the DPS supports Version L of HB 323, particularly
t hose provisions dealing with search warrants, because they wll
increase the DPS s productivity, and the nmandatory m ninum
sentencing provisions pertaining to the inportation of alcohol
because they will assist the DPS' s efforts to keep al cohol out
of communities that prohibit it.

M5. CARPENETI explained that Sections 3 and 4 would change the
statutes pertaining to bootl egging. Currently the crime of
bootlegging is a felony if a person brings alcohol in excess of
certain anounts into a community in violation of a |ocal option,
and a msdeneanor if the anounts are less than those certain
anounts. Under Section 3 of the bill, it would be a felony if
the armount of alcohol being brought in is less than those
certain anmounts but it is the person's third or subsequent
conviction within the last 10 years. She explained that Section
4 would inpose nmandatory mninum sentences and fines for
bootl eggers that are alnobst the sane as the mandatory m ni mum
sentences and fines pertaining to driving under the influence
(DU') crimes and the crinme of refusing to take a chemi cal test
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for purposes of establishing blood alcohol concentration (BAC);
the only difference is that wunder Section 4, the | ook-back
period for bootlegging crinmes is 10 years, whereas the | ook-back
period for DU crines is 15 years.

REPRESENTATIVE SAMJELS referred to Section 4's proposed
subsection (g)(1)(B), said he is assum ng that bootlegging is a
| ucrative business, and asked what the DOL would think of making
the mandatory minimum fine for a second offense $10,000 or
$20, 000 instead of just $3,000, which he characterized as not
being very nmuch noney and perhaps an anount that's just viewed
as part of the cost of doing business.

M5. CARPENETI said that the DOL considers the sentences and
fines listed in Section 4 as a really good start, particularly
given that currently it is very difficult to get a significant
sentence applied to bootlegging convictions, and given that the
mandat ory mi ni nrum sentences and fines proposed in Section 4 are
much greater than what they currently are. She added, though,
that she doesn't have any philosophical disagreenment with the
suggestion to increase the fines to $10,000 or $20,000, and does
agree that deciding to be a bootlegger is an econom c decision
whereas deciding to drive drunk is not.

4:39: 08 PM

REPRESENTATI VE SAMUELS, in response to a question, indicated
that he would be willing to raise the fines listed in proposed
subsection (g)(1) to $10, 000.

CHAI R RAMRAS asked Representative Sanuels whether he is thinking
to leave the sentences listed in proposed subsection (g)(1l) as
t hey are.

REPRESENTATI VE SAMUJELS characterized raising the fines as a
commercial disincentive, and bootlegging as just a business out
to make noney.

REPRESENTATI VE CRUENBERG sought clarification t hat t he
suggestion to increase the fines would not apply to proposed
subsection (g)(1)(A) - which pertains to a first offense - but
woul d instead start with changing proposed subsection (g)(1)(B)
- which pertains to a second of fense.

REPRESENTATI VE SAMUELS concur r ed.
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M5. CARPENETI rem nded nenbers that Section 4 is only proposing
mandatory mninmum sentences and fines, and so the fines and
sentences a judge orders could actually end up being higher. In
response to a question, she said that currently the maximum fine
is $10,000 for a class A msdeneanor and $50,000 for a class C
f el ony.

4:41: 09 PM

REPRESENTATI VE GRUENBERG referred to Section 4's proposed
subsection (h), and suggested that the conmttee mght wish to
| ook at the $10,000 fine outlined on line 6. He then referred
to Section 4's proposed subsections (i), (j), and (k) and asked
what the difference is between subsections (i) and (j).

M5. CARPENETI said that subsection (i) defines what is neant by
the term "previously convicted" with regard to subsection (g) -
the m sdemeanor provisions - and that subsection (j) defines
what is nmeant by that same termw th regard to subsection (h) -
the fel ony provisions.

REPRESENTATI VE GRUENBERG asked what the consequences are for a
person who is convicted of a felony for the first time but has a
previ ous nm sdeneanor conviction.

M5. CARPENETI offered her wunderstanding that one wouldn't be
convicted of a felony unless he/she already has two prior
m sdeneanor convictions; so if one has not yet been convicted of
a felony, then only the m sdenmeanor provisions of [subsection

(g)] would apply.

REPRESENTATI VE GRUENBERG asked how Section 4's subsection (k)
woul d wor k.

M5. CARPENETI said subsection (k) sinply tells the court what
standard to use when determning whether a third felony
conviction within the 10 preceding years has a occurred; the
court would look at the sentencing date of prior convictions as
t he conviction date.

REPRESENTATI VE GRUENBERG asked why the court shouldn't consider
t he date the offense occurred instead.

M5. CARPENETI explained that under common law in Al aska, the
court generally - for future consequences - counts the
conviction as occurring on the date of sentencing. Cour t
deci sions have held that that is the date that the judge | ooks
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the defendant in the face and says, "You have violated our |aws,
now is the tine to accept the consequences of it." Setting this
standard out in subsection (k) wll ensure that the courts
understand that this is what the | egislature intends.

4:46: 31 PM

REPRESENTATI VE SAMJELS offered a hypothetical exanple in which a
person throws a party at which several underage persons consune
al cohol, and asked whether each instance of an underage person
consum ng al cohol at that party would be considered a separate
of fense for purposes of constituting a prior conviction.

MS5. CARPENETI indicated that they would not because the person
woul d have had to have been convicted and sentenced for a first
of fense prior to having commtted the current offense.

CHAI R RAMRAS pointed out that that hypothetical exanple has no
beari ng on the change proposed by Sections 1 and 2 of Version L

REPRESENTATI VE GRUENBERG referred to serial arsonists, and
of fered his understanding that even though they' ve generally set
three or four fires before they're charged for a first offense,
they can't be charged with a felony until after they've been
previously convicted, and surmsed that Section 4 is nerely
outlining a simlar standard.

MS. CARPENETI concurred, and added, "Generally these statutes
say, 'on two or nore separate occasions' when you' re |ooking at

prior strikes." In response to questions about the crime of
theft, she said that theft of $500 [or npbre] on one occasion is
a felony, and that theft of $100 is a m sdeneanor. In response

to a question about whether a series of thefts would warrant a
felony charge, she said that although it would depend on whet her
the DOL - under the circunstances of the particular case - could
prove the behavior constituted a course of conduct, a series of
thefts [for anpbunts under $500] would sinply be m sdeneanors.

REPRESENTATI VE GRUENBERG said he would not be offering an
anmendnent addressing Sections 1 and 2 at this time, but would
research the issue raised by those sections further and |et
menbers know i f he devel ops sonet hi ng.

4:51: 56 PM

M5. CARPENETI - referring to Section 11, which establishes the
crime of crimnally negligent burning in the first degree -
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suggested that the words, "on two separate occasions" be added
after the word, "convicted" on page 6, lines 11. Such a change
woul d ensure that the proposed enhancenent of a m sdeneanor to a
felony-level crime would occur for a third offense instead of a
second of f ense.

REPRESENTATI VE GRUENBERG i ndi cated that although such a change
would not be his first choice, he recognizes that it could be
hel pful to those who nmust enforce Section 11

REPRESENTATI VE GRUENBERG then nmade a notion to adopt Conceptua
Amendrent 1, such that the words, "on two separate occasions,"”
be added after the word, "convicted" on page 6, lines 11. There
bei ng no objection, Conceptual Amendnent 1 was adopt ed.

REPRESENTATI VE SAMUELS referred to Section 4, and asked whet her
soneone convicted of proposed AS 04.16.200 would be subject to
forfeiture of the equi pnent used to transport bootl eg al cohol.

MS. CARPENETI explained that such equi pnment would be subject to
forfeiture under AS 04.16.220(a)(3).

4:56: 23 PM

REPRESENTATI VE SAMJELS nade a notion to adopt Conceptua
Amendrent 2, which read [original punctuation provided]:

pg 3 line 3
line 13 del ete 3000,
insert 10, 000

line 15 del ete 4000
i nsert 15, 000

line 18 del ete 5000
i nsert 20, 000

line 21 del ete 6000
i nsert 25, 000

line 13 del ete 7000,
i nsert 30, 000

REPRESENTATI VE COGHI LL objected for the purpose of discussion.

REPRESENTATI VE SAMUELS offered his belief that if a person has
been convicted of bootlegging once and has therefore already
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forfeited the equipnent used, already paid a mninmm fine of
$1,500, and already spent a mininum of three days in jail but
still chooses to engage in bootlegging, it nust still be worth
the person's while to be bootl egging as a busi ness.

CHAI R RAMRAS offered his understandi ng, though, that the maxi num
fine for a m sdeneanor is $10, 000.

MS. CARPENETI clarified that Title 12 actually allows for higher
fines as long as they are specified in statute; the maxi num fine
is $10,000 only if no other anpunt is specified.

REPRESENTATI VE SAMUJELS opined that if sonmeone has previously
been convicted of bootlegging [nore than] four tinmes and still
chooses to engage in bootlegging, the fine "probably can't get
hi gh enough for ne."

REPRESENTATI VE COGHI LL asked whether Conceptual Anmendnment 2
woul d make prosecution nore difficult, and, if so, whether they
should instead just [decrease] the anmount of alcohol that
warrants only a m sdenmeanor charge, as opposed to increasing the
fines.

CHAI R RAMRAS asked whet her [Conceptual Anmendnment 2] would place
an additional burden on the court system

4:59:14 PM

DOUG WOOLI VER, Administrative Attorney, Admnistrative Staff,
Ofice of the Admnistrative Director, Alaska Court System
(ACS), said he didn't know whether Conceptual Anendnent 2 would
make bootlegging crinmes nore difficult to prosecute, since
issues related to prosecution fall under the purview of the DCL.
and that the ACS nerely inposes whatever penalty the legislature
mandates. He noted, however, that under Conceptual Anendnent 2,
only the m sdeneanor fines [proposed under subsection (g)] would
be increased, whereas the felony fine [proposed under subsection
(h)] would stay at $10,000; if that remains the case, then
concei vably under Conceptual Anendnent 2, there could be a
$30, 000 m sdeneanor fine but only a $10,000 felony fine.

M5. CARPENETI said that Conceptual Anmendnent 2 shouldn't inpede
the DOL's prosecution of bootlegging cases, since the fine

amount is not an elenent of the offense - it's not sonething
that has to be proven in order to get a conviction. She added,
however, that she would like to discuss this issue with the

DOL' s prosecutors.

HOUSE JUD COW TTEE -12- April 6, 2008



CHAIR RAMRAS expressed a preference for anending Conceptual
Amendnent 2 such that the fines listed on page 3, lines 13, 15,
18, 21, and 24 all be raised to $10, 000. He characterized a
fine of $10,000 as a significant deterrent, and said he is not
sure that having the fine escalate as Conceptual Amendnent 2
currently proposes would be that nuch nore of a deterrent,
particularly given that the terns of inprisonnment [outlined in
subsection (g)] are still ‘increasing with each subsequent
convi cti on.

REPRESENTATI VE SAMUELS indicated that he is unsure whether a
fine of only $10,000 wll be sufficient to deter repeat
of f ender s.

REPRESENTATI VE DAHLSTROM rel ayed that when the House Conmmunity
and Regional Affairs Standing Conmttee heard legislation with
provisions simlar to Sections 3 and 4, sonme nenbers from the
Bush had expressed a strong desire for having the fines and
periods of inprisonment for bootlegging crines increased, as
well as for having bootleggers forfeit absolutely anything and
everything that they use in the comm ssion of their crinmes. She
of fered her belief that an increase in the fines will act as a
deterrent for those who bootleg as a business.

REPRESENTATI VE COGHI LL offered his wunderstanding that even a
fourth bootl egging conviction warrants a felony charge and thus
he isn't sure why they should be including subparagraphs (E) and
(F) in Section 4's subsection (g)(1).

M5. CARPENETI, in response to comrents, acknow edged that the
maxi mum anmounts of alcohol that only warrant a m sdeneanor
boot| egging charge are still large anpbunts of al cohol. Beyond

t hose amounts, the charge becones a felony and there is then
al so the presunption that the person is intending to sell the
al cohol . Furthernore, [under Section 3], a third conviction
within 10 years warrants a felony charge, and subparagraphs (C) -
(F) of Section 4's subsection (g)(1) addresses previous
convictions that occur outside of [Section 3's] 10-year | ook-
back peri od.

5:05:42 PM
M5. CARPENETI, in response to questions, said that currently
boot | eggi ng amounts of alcohol wunder 10.5 liters of distilled

spirits, or 24 liters of wine, or 12 gallons of nmalt beverage
warrants a class A m sdenmeanor charge with a nmaxi num of one year
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of inprisonment and a $10,000 fine; that bootleggi ng anpbunts of
al cohol over the aforenentioned limts warrants a class C felony
charge with a maxinmm of five years of inprisonment and a
$50,000 fine; that currently there are no mandatory m ninum
sentences or fines set out in statute; and that the bill is
setting out those mandatory m ni num sentences and fi nes.

REPRESENTATI VE DAHLSTROM offered her understanding that under
Version L, particularly if Conceptual Amendnent 2 is adopted,
t he bootl eggi ng provisions of statute will becone nuch stronger,
sonmething many people want to see happen. The anounts of
al cohol being bootlegged is of secondary concern conpared to the
fact that that bootlegged alcohol is being transported into
communities that have voted thensel ves "danmp” or "dry."

CHAI R RAMRAS expressed an interest in seeing an anmendnent that
woul d nmake bootlegging a felony sooner; that would provide for
greater fines; and that would ensure that bootlegging offenses
are prosecutabl e.

M5. CARPENETI suggested providing for a |onger |ook-back period
- perhaps a 15-year |ook-back as is the case with DU crines

this would ensure that nore prior convictions are being counted
towards a third conviction, which would warrant a felony charge.
She said she doesn't have any philosophical objections to
raising the fines, but wants to ask the DOL's prosecutors to
consi der that issue.

5:10: 30 PM

REPRESENTATI VE SAMJELS made a notion to anend Conceptua
Amendnent 2 such that the fines listed on page 3, lines 13, 15,
18, 21, and 24 would all be raised to $10, 000. There being no
obj ection, Conceptual Anmendnent 2 was anended.

REPRESENTATI VE COGHI LL wi t hdrew hi s objection.

CHAI R RAMRAS announced that Conceptual Amendnment 2, as anended,
was adopt ed.

5:12:25 PM

REPRESENTATI VE COGHI LL nmade a notion to adopt Anendnent 3, to
del ete subparagraphs (E) and (F) from page 3, lines 21-26

CHAI R RAMRAS obj ected for the purpose of discussion.
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REPRESENTATI VE COGHI LL asked whether Amendnment 3 would allow
soneone to be charged with a fel ony sooner.

M5. CARPENETI said she doesn't think it would because there are
some prior convictions that would have occurred outside of
[ Section 3' s] pr oposed 10-year | ook- back peri od, [ and
elimnating Section 4's subparagraphs (E) and (F) would sinply
result in sone fifth and subsequent m sdenmeanor convictions not
being subject to the proposed escal ati ng mandatory m ni num terns
of inprisonnment]. Agai n, changing the |ook-back period to 15
years would gather nore m sdeneanor convictions that could be
applied towards a third, and therefore felony, conviction.

REPRESENTATI VE COGHI LL wi t hdrew Anendnent 3.
5:13:43 PM

REPRESENTATI VE COGHI LL again questioned whether they should
decrease the quantity of alcohol that warrants only a
m sdeneanor char ge. He asked the DOL to consider this issue
further as the bill noves through the process.

M5. CARPENETI, in response to a comrent, clarified that
boot | eggi ng anobunts of al cohol |ower than the anmpbunts currently
outlined in statute still warrants prosecution as a class A
m sdeneanor.

REPRESENTATI VE COGHI LL concurred, but added, "I also understand
how m sdeneanors get treated in so many rural areas."”

M5. CARPENETI agreed to research the issue further. |In response
to a question, she explained that [under Section 3], bootl egging
amounts of al cohol |lower than the anpbunts currently outlined in
statute is a class A msdeneanor if it is a first or second
of fense within 10 years.

CHAI R RAMRAS asked what the m ninmum anount of alcohol is that
woul d result in a class A nmi sdeneanor bootl eggi ng charge.

REPRESENTATI VE COGHI LL offered his understanding that very snall

anounts woul d be acceptable. Hi s concern, he relayed, is that
the behavior of bootlegging only m sdeneanor-|evel anmounts of
al cohol will sinply continue because nisdeneanors aren't
prosecuted as vigorously as felonies. He characterized the

maxi mum anmounts warranting only a m sdeneanor charge as enough
to supply a whole village in sonme cases.
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M5. CARPENETI again agreed to research the issue further.

CHAI R RAMRAS expressed a preference for addressing this issue
before the bill noves to its next conmttee of referral.

REPRESENTATI VE COGHI LL, in response to comments and a question

offered his belief that |owering the maxi num anmounts of al coho

that warrant only a m sdeneanor charge would result in nore
fel ony charges and thus nore prosecutions.

CHAI R RAMRAS said he is anenable to that concept, and surm sed
that such a change woul d address the concerns of those who spoke
on this issue in the House Community and Regional Affairs
Standi ng Comm tt ee. He asked what the anobunts currently I|isted
in statute translate to in ternms of commonly referenced anounts.

REPRESENTATI VE SAMUELS offered his understanding that 24 liters
of wine would be two cases of wine assunming that there are 12
bottle of wine to a case; that 10.5 liters of distilled spirits
would be roughly a case of distilled spirits; and that 12
gallons of malt beverage would perhaps be three-fourths of a keg

but he is not sure how many cans of beer that would be. He
surm sed that bootleggers aren't going to be transporting kegs
of beer, but will instead be transporting cans of beer.

CHAI R RAMRAS, after attenpting to cal culate how many cases of
beer 12 gallons would result in, asked what the threshold
anounts listed in statute should be changed to.

5:24: 47 PM

REPRESENTATI VE COGHI LL suggested changing the anounts to half of
what they currently are. He surmsed that the issue of
enforcenment al so needs to be addressed.

REPRESENTATI VE COGHI LL then nade a notion to adopt Conceptua
Amendrment 4 such that [throughout proposed AS 04.16.200(e)],
10.5 liters of distilled spirits be changed to 5 liters of
distilled spirits, 24 liters of wine be changed to 12 liters of
wi ne, and 12 gallons of malt beverage be changed to 6 gall ons of
mal t bever age.

CHAIR RAMRAS objected for the purpose of discussion. He
surm sed that Conceptual Amendnent 4 will address the concern
that m sdeneanors [are sonetines not prosecuted as often as
f el oni es] .
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REPRESENTATI VE COGHI LL concurr ed.

CHAI R RAMRAS renoved his objection. After ascertaining that
there were no further objections, he relayed that Conceptual
Amrendnent 4 was adopt ed.

5:26:53 PM

REPRESENTATI VE SAMJELS drew attention to Section 3's 10-year
| ook-back period outlined on page 3, line 5. He asked why a
period of 10 years was chosen.

M5. CARPENETI said that sonme |ook-back periods, such as for
theft and furnishing alcohol to a mnor, are for 5 years, and
some, such as for DU, are for 15 years. So when considering HB
323, the DOL viewed a 10-year |ook-back period as being good
m ddl e ground; furthernore, there are 10-year | ook-back periods
for other crinmes as well.

REPRESENTATI VE GRUENBERG added that the bill's proposed crine of
crimnally negligent burning in the first degree has a 10-year
| ook- back peri od.

M5. CARPENETI noted that at one point in tine there was no | ook-
back period for DU but then the legislature decided to
establish a 15-year |ook-back period. The | onger the | ook-back
period is, she offered, the harsher it is because there is "nore
tinme to gather up your m sdeneanors."”

REPRESENTATI VE COGHI LL said he objects to changing the | ook-back
peri od because they've already increased the m ninum mandatory
penal ti es and have decreased the anounts alcohol that warrant a
felony charge, and he is not sure what ramfications even just
t hose changes will have on prosecution efforts.

REPRESENTATI VE SAMUELS asked how of ten t he boot | eg
transportation of just one bottle of alcohol is prosecuted. He
said he is assumng that only comrercial bootlegging enterprises
get prosecut ed.

M5. CARPENETI said that that is her understanding as well.
MR. WOCLI VER added:
When | | ook back at our prosecutions, all | see from

our nunbers is how many times ... the crinme [was]
charged, and, absent |ooking at the details of each
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i ndi vidual case, that's not sonething that we gather.
Al though these could be in conjunction wth another

prosecution, too - you [could get] prosecuted for
assault and they find that you' ve got the al cohol, so
that can be an add-on - so even small anpbunts of

al cohol can becone part of a prosecution even when
it's not the primary underlying [crine].

5:30: 58 PM

REPRESENTATI VE SAMJELS nade a notion to adopt Conceptua
Amendrent 5, to delete "10" on page 3, line 5, and insert "15".

REPRESENTATI VE COGHI LL obj ect ed. He said he is just not sure
what the ranmifications of such a change, in addition to the ones
al ready made, wll be.

REPRESENTATI VE GRUENBERG noted that he'd once defended a person
engaged in a comrercial bootl eggi ng operation.

A roll call vote was taken. Representatives Lynn, Dahlstrom
Sanmuel s, and Ranras voted in favor of Conceptual Anmendment 5.
Representatives Guenberg and Coghill voted agai nst it.

Therefore, Conceptual Amendnment 5 was adopted by a vote of 4-2.

CHAIR RAVMRAS asked Representative Guenberg whether he is
satisfied with the bill's 10-year | ook-back provision regarding
[crimnally negligent burning in the first degree].

REPRESENTATI VE GRUENBERG said he is, but is somewhat concerned
about [ Conceptual Anendnent 1's] requirenent that there be two
previ ous convictions instead of just one, because that m ght
result in sone serial arsonists not getting charged with a
fel ony when they shoul d be.

M5. CARPENETI said she thinks that it is a reasonable approach
to make a third class A msdenmeanor conviction within a 10-year
period a felony.

REPRESENTATI VE GRUENBERG i ndi cated that he is now satisfied with
that provision as well.

5:34: 50 PM
REPRESENTATI VE DAHLSTROM noved to report the proposed CS for HB

323, Version 25-GH2038\L, Luckhaupt, 4/6/08, as anended, out of
commttee with individual recomendations and the acconpanying
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fiscal notes. There being no objection, CSHB 323(JUD) was
reported fromthe House Judiciary Standing Comrttee.

CHAI R RAMRAS [nade a notion to adopt] the letter of intent dated
April 6, 2008. There being no objection, the letter of intent
was adopt ed.

[ CSHB 323(JUD) was reported fromconmttee.]

ADJ OURNNMENT

There being no further business before the commttee, the House
Judi ciary Standing Conmittee neeting was adjourned at 5:36 p. m
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