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CHAI R JAY RAMRAS called the House Judiciary Standing Conmttee
meeting to order at 1:12:03 PM Representati ves Dahlstrom
Lynn, Holnes, Ranras were present at the <call +to order.
Representatives Coghill, Sanuels, and Guenberg arrived as the
meeting was in progress. Representative Doll was also in
att endance.

SB 101 - GUARDI ANSHI P/ CONSERVATORS/ | NCAPACI TY

1:12:14 PM

CHAI R RAMRAS announced that the first order of business would be
CS FOR SENATE BILL NO 101(2d L&C), "An Act relating to private
prof essi onal conservators, private and public guardians, and
court hearings on the issue of incapacity; and establishing
uniform adult guardianship and conservator jurisdiction and
procedures. "

REPRESENTATI VE DAHLSTROM noved to adopt the proposed House
commttee substitute (HCS) for SB 101, Version 25-LS0559\T,
Bul lard, 3/24/08, as the work draft. There being no objection

Version T was before the comm ttee.

1:13: 12 PM

DANA OWNEN, Staff to Senator Johnny Ellis, Al aska State
Legi slature, on behalf of Senator Ellis, chair of the Senate
Labor and Comrerce Standing Conmittee, sponsor, stated that
Senator Ellis supports the proposed changes to SB 101. M. Owen

noted that the |legislature first established |icensing and
regul atory oversight of private professional guardians and
conservators in 2004. Senate Bill 101 is intended to inprove

upon current law, and was drafted wth the cooperation of the
Ofice of Public Advocacy (OPA); the D vision of Corporations
Busi ness, and Professional Licensing; and the Al aska State
Associ ation for Guardianship and Advocacy (ASAGA). In addition
to being supported by the ASAGA, SB 101 is supported by the AARP
and many other advocates of seniors in this state. He offered
that there has not been any opposition to the bill thus far.

MR. OWNEN explained that House Bill 280, which passed the
| egislature in 2004, and SB 101, have two goals, which are to
ensure that seniors and other vulnerable adults are not taken
advantage of by those entrusted to manage their finances and
lives, and to encourage the developnent of this industry in
Al aska. As Al aska’s popul ation grows and ages, these services
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are becoming increasingly necessary. Version T incorporates
into statutes the Uniform Adult GQuardianship and Protective
Proceedings Jurisdiction Act, which was developed by the
Nati onal Conference of Conm ssioners on Uniform State Laws
(NCCUSL) to establish comon procedures anong states for
jurisdictional transfer and enforcenent issues in cases that
cross state borders. Version T would clarify that the Division
of Corporations, Business, and Professional Licensing may refuse
to renew a license as well as take disciplinary action if the
licensee has failed to neet the licensure requirenents; would
specify those crimnal convictions that would preclude an
individual from obtaining a l|icense; and would require that
public guardians possess the sanme certification and pass the
sanme crimnal background check required of private professiona
guar di ans.

MR. OVNEN noted that additionally, SB 101 would make a nunber of
i mprovenents including elimnating the need for multiple
licenses and fees; clarifying that bonding and insurance
requirenents are set by the court; clarifying that individuals

caring for famly nmenbers, and certain financial institutions
are exenpt from the |licensing requirenent; clarifying the
requi renents for the annual report required of all guardians and
conservators; elimnating the need for a costly expert

eval uation in cases where the respondent agrees to a protective
appointnment; requiring the court to make witten findings if it
deviates from the priority list of potential guardians and
conservators; and exenpting the records kept and naintained
under existing AS 13.26.380(c)(3) from inspection or copying
under the Public Records Act unless the records are relevant to
an investigation or formal proceeding. He concluded by noting
that he has only touched on a few of the provisions in SB 101.

1:17: 29 PM

REPRESENTATI VE DAHLSTROM asked about the |icensure requirenents,
including the cost to obtain a license and the tinmefrane to
process the license, whether the bill will change the method by
which a ward of the state petitions the court and requests a
specific individual be naned as a guardian, and, if so, how
She noted that SB 101 identifies felonies and m sdemeanors but
provides the departnent the authority to disqualify the crinmes
on any grounds it sees fit. She suggested that she would |ike a
nore thorough explanation of that process and whether SB 101
woul d renobve any authority the court has to act as a guardian or
conservator in a particul ar case.
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1:19: 06 PM

MARI E DARLIN, Coordinator, AARP Capital City Task Force, stated
that the AARP supports SB 101. She enphasi zed that the need for
guardi ans has grown and wll continue grow with the aging of
Al aska's popul ation. The courts have found it nore difficult to
find famly nenbers who are willing to provide conservator or
guardi anship services, so the need for additional professiona
services arises. This bill would inprove the quality of care
for people who need conservators and guardians to assist them
she opi ned. She noted that SB 101 provides safeguards through
the licensure and reporting requirements which will help to
ensure that conservators and guardians are prepared through
training and certification to better under st and their
responsibilities and requirenments to care for incapacitated
peopl e. She pointed out that these services are helpful to
famly menbers since the incapacitated person is often not in
the sane town. She offered the AARP's full support for SB 101.

1: 22: 49 PM

JOSHUA FINK, Director, Anchorage Ofice, Ofice of Public
Advocacy (OPA), Department of Administration (DOA), noted that
SB 101 was introduced by the Senate Labor and Commerce Standing
Commttee to fix sonme unintended consequences of House Bill 280,
whi ch passed the legislature in 2004. M. Fink echoed M.
Onen’s testinony on the bill’s history, and noted that the
primary uni ntended consequence of passage of the enabling
| egislation was that private professional guardians would be

subject to multiple |icensees; furthernore, an insurance
requirenent that did not make a lot of sense was added. Senate
Bill 101 will help ensure the protection of vulnerable adults

that have guardi ans, and encourages the growh of the
guardi anship and conservatorship industry to provide necessary
servi ces. This bill would only require an individual |icense,
either for a full guardianship, which includes conservatorship
services, or a conservatorship license - which does not include
t he guardi anship, but only the financial aspects - or a partia
guar di anshi p, which allows the guardian to nake deci sions except
for conservator services. He stated that he is not aware of any
opposition to the bill.

MR. FINK stated that SB 101 elimnates the need for nultiple
| icenses, such as an organizational license for a business and
an individual license for each person in that business; SB 101
would require only an individual guardianship or individual
conservatorship license. The bill also clarifies which crimnal
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convictions would preclude an individual from obtaining a
i cense. He referred to Representative Dahlstronis earlier
guestion and responded that Sections 3 and 5 include any felony
or m sdeneanor that involves a crime of dishonesty such as
fraud, msrepresentation, m sappropriation, theft, or any crine
that the departnent believes would hinder a person in providing
guardi anship or conservatorship services, including a catchall
of "other crinmes" such as assaulting an elderly person.

1:25:49 PM

[Chair Ranras turned the gavel over to Vice Chair Dahl strom]

MR. FINK explained that Section 3 applies to guardi anshi ps and
Section 5 applies to conservatorships and renoves the

requirenent in AS 08.26.020 that the applicant provide proof of
bonding and insurance, since applicants have had difficulty

obtaining a general letter of proof from insurance conpanies
because the conpanies require a set of specific circunstances
and facts for issuing bonds and insurance. Addi tionally, by

court rule, the court can set the anount of an individual bond,
so that's not necessary as a condition of |icensure.

MR FINK referred to Sections 7 and 8, and explained that the
Division of Corporations, Business, and Professional Licensing
asked for additional direction with respect to the information
that muse be included in the annual report, so this section
outlines that the financial statement should include the total
fees collected from the protected person, the total business
expenses, and the docunents necessary to establish financial
solvency of the |icensee. It also directs that the annual
report be submtted to the OPA, rather than to the Departnent of
Commerce, Community, & Econom c Devel opnent (DCCED), since the
OPA has the expertise in guardianships. He offered that the OPA
has been asked to review the reports and flag for investigation

any licensee whose financial report indicates the need for
revi ew.
1: 28: 06 PM

REPRESENTATI VE HOLMES noted that AS 08.26.080(4), which is not
being changed by SB 101, requires a letter stating that the
licensee has filed all required court reports in the previous
cal endar year. She asked who would prepare and sign that
letter.
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MR. FINK offered his understanding that the |icensee would have
prepared that letter.

REPRESENTATI VE COGHI LL noted that AS 08.26.080 requires the
licensee to submt the required information in the form of an
annual report.

VICE CHAIR DAHLSTROM referred to proposed AS 08.26.080(3), and
asked whether the l|icensee would be required to list all of
his/her income plus the fees collected from the protected
per son. She inquired as to the necessity of the financial
di scl osure.

MR. FINK offered his understanding that the applicant’s
information needs only to include the information listed in the
proposed secti on.

1: 30: 47 PM

DEBORAH BEHR, Chief Assistant Attorney GCeneral, Legislation &
Regul ations Section, Cvil D vision (Juneau), Departnment of Law
(DAL); Comm ssioner, National Conference of Conm ssioners on
Uniform State Laws (NCCUSL), explained that the departnent would
interpret this requirenment through the regulatory process. She
i ndi cated that she envisions that the |icensee would be able to
obtain a sinple statement from his/her bank, for exanple, that
he/she is in good standing, and that the requirenent would not
require the disclosure of every check the |icensee wote.

VI CE CHAI R DAHLSTROM suggested that the committee mght wish to
clarify that point via an anendnent.

M5. BEHR answered that that requirenent is intended to prevent
soneone who is in bankruptcy or in a bad financial situation
fromtaki ng advantage of soneone with a limted nental capacity.

REPRESENTATI VE SAMJELS noted that the sponsor st at enent
indicates that the bill nmandates that public guardians neet or
exceed the sane standards as private professional guardians, and
asked whet her the OPA staff already neets those standards.

MR. FINK offered that the OPA currently has 15 or 16 guardi ans
and all but 3 neet the proposed requirenents, with the primry
requi r enent bei ng t hat t he guar di an obt ai ns nati ona
certification. He explained that the 3 guardians who do not
currently neet this requirement are new and will be adm nistered
the test this sumer to ensure full conpliance. As a matter of
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policy, the OPA runs crimnal background checks on guardi an
applicants, and this bill would place into statute requirenents
for actions that the OPA al ready perforns.

1: 33: 00 PM

VI CE CHAI R DAHLSTROM noted that proposed AS 08.26.020(4) in part
reads, “the individual has not been convicted of a felony or of
a m sdeneanor offense”, and asked whether that neans that to be
qualified as a guardian, the person could not have ever been
convicted of a felony crine.

MR. FINK answered that this provision requires that the person
not be <convicted of a felony within 10 years before the
application, and that felony cannot be one that involves fraud,

m srepresentation, mat eri al om ssi on, or ot her crime of
di shonesty, or any crine that the departnent considers would be
an inpedinent to providing services. In response to another

guestion, he answered that the restrictions would be set by
regul ati on pronul gated by the DCCED. However, it is the intent
of SB 101 that people who conmitted that type of crime would not
be eligible to be conservators or guardians since those crines
enconpass exploitation of vul nerabl e peopl e.

MR. FINK explained that Section 10 would specify that the
department may refuse to renew a license or could take
disciplinary action against a licensee if the licensee fails to
nmeet the |icensure requirenents. Section 11 would clarify that
financial institutions regulated by the federal governnent are
exenpt from the Ilicensure requirenent, since they are nore
stringently regul at ed.

VI CE CHAI R DAHLSTROM  asked about specific i censure
requi renents, including the length of time, cost, and criteria
for licensure.

MR. FINK offered that the court can appoint a tenporary guardi an
at the time that it considers appointing a pernmanent guardi an.
He offered his wunderstanding that the fee for a tenporary
license is $50. He confirmed that this bill is designed to
allow for a famly nenber to care for another fam |y nenber, and
is aimed at licensing those guardi ans and conservators with nore
than two clients. In response to another question, answered
that separate statutes address guardi anship of mnors.

REPRESENTATI VE HOLMES concurr ed.
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MR. FINK pointed out that Section 18 would elinmnate the need
for an expert evaluation to determine if the respondent is
i ncapacitated if the respondent agrees to a protective
appoi ntnment, which is current practice in nmany venues. He noted
that the OPA covers the cost for the evaluation which can be an
expensi ve process for those in renpte areas. He expl ai ned that
Sections 20 and 24 require the court to nake witten findings if
the court appoints soneone of |ower priority as a guardian or
conservator. The order of priority in statute is the
respondent’s named choice, his/her spouse, an adult child or
parent, a relative, famly friend, private guardian, and the OPA
as an appointnment of last resort. He noted that this sinply
asks the court to explain why it is appointing the guardi an.

1:39: 02 PM

REPRESENTATI VE HOLMES referred to proposed AS 13.26.135(b), and
noted that its requirenment to serve notice to the respondent’s
spouse and parents is simlar to a requirenment in proposed AS
13. 26. 185(a) . She asked whether there should a notice
requi renent for children.

MR. FINK offered that this requirenent was added at the request
of the [Alaska Court Systems (ACS s)] court rules commttee.
However, he noted that "interested persons” would also be
notified and that notice in guardianship proceedings 1is
currently set in statute.

REPRESENTATIVE COGHI LL relayed his wunderstanding that sone
tension has existed between the appointnment of public and
private conservators. He asked whether SB 101 woul d change that
dynami c.

MR. FINK indicated that that should not change under the bill.
He relayed his hope that by requiring the court to explain its
actions, the court wll be nore faithful to the statutory
f ramewor k. He stated that from his own experience at the OPA
the court appears to be inclined to appoint OPA guardians and
not consider private appointnents. However, he said he views
the OPA as an appointment of l|last resort. Thus, the court would
be required, wunder this provision, to explain why a famly
menber was not chosen. He opined that at tinmes the OPA becones
involved in instances when famly nenbers have exploited
vul nerable adults. He relayed that a court order wll
denonstrate instances in which the court determned it was in
the best interests to appoint an OPA guardi an.
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REPRESENTATI VE COCGHI LL acknow edged that some famly guardians

are excellent and sone are not. However, the sanme could be said
of private guardians, depending on their personal nmanagenent
styl e. He cautioned that it is inportant to ensure that nore

financial requirenents are placed on private conservators than
on public ones, but this should not relieve the state of
responsi bility or accountability.

MR. FINK explained that SB 101 places the sane requirenents on
both public and private guardians with respect to background
checks and national certification. He referred to Sections 3
and 5, which establish those requirenments, and noted that the
exception is that the public guardian doesn't have to apply for
the license, though he/she would still need to neet the overal
requi renents. In response to Vice-Chair Dahlstrom M. Fink
reiterated the order that the court uses to establish guardians,
which includes a priority for an individual or organization
nom nated by the incapacitated person, then the person’s spouse,
an adult child or parent, a relative, a relative or friend who
has denonstrated a |long-standing interest in the person's
wel fare, a private professional guardian, and finally a public
guar di an.

VI CE CHAI R DAHLSTROM questi oned whether current statutes address
the mental state of the person naking the decision.

MR. FINK answered that that is addressed in statute.

M5. BEHR interjected that a guardian could be appointed in
situations in which the incapacitated person is in a wheelchair
and his/her nental capacity is fine, but he/she needs help in
maki ng health care decisions. She pointed out that sonetines
people erroneously think a person has to be totally
i ncapacitated in order to have a court appointed guardian, and
that is not true. However, the appointnments are made by clear
and convincing evidence and require expert testinony to
substantiate any claim Thus, court appointnents of guardians
are not done lightly.

VICE CHAIR DAHLSTROM asked whether a person often selects an
i ndi vi dual over a spouse.

M5. BEHR responded that it is possible for a person to select
sonmeone ot her than a spouse, such as in a case in which a person
does not obtain a divorce for religious reasons, and perhaps has
not seen his/her spouse for many years. In those instances it
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makes sense that the person would select soneone el se as his/her
first choice for guardian.

1:46: 42 PM

MR. FINK added that when soneone files a petition, such as for
adult protective services by a hospital or a famly nmenber, the
respondent is appointed an attorney, and in instances in which a
person cannot afford an attorney, one is provided by OPA.  Thus,
if the person can express his/her wshes, legal counsel wll
represent those express w shes. In instances in which a person
is unconscious, a guardian ad litem may be appoi nt ed. A court
visitor is also appointed, and the visitor acts as an
i ndependent investigator for the court. In that regard, the
court visitor visits famly nenbers, friends, and nedica
providers, and nmakes a recomendation to the court for the

guar di an. If a person wishes to be a guardian, but the court
visitor disagrees, the visitor would make that recomendation
known and the reason for that determ nation. He opined that

al though the vast mpjority of cases are not contested, in cases
in which the guardian is contested, the person can al so request
atrial by jury.

MR. FINK referred to Section 27, and offered his understanding
that it in part stipulates that public guardians nust submt to
a background check and the sane certification as private
guar di ans. He, too, explained that Section 26 exenpts the
records kept and maintained wunder AS 13.26.380(c)(3) from
i nspection and copying under the Public Records Act unless the
records are relevant to an investigation or formal proceeding

He explained that Section 28 allows the OPA the ability to
collect its nonthly fee, which 1is currently allowed by
regul ation, and clarifies any possible anbiguity. He pointed
out that the OPA currently charges a $40/ nmonth fee for providing
guardi an or conservator services, but will defer that fee if a
financial hardship exists. He noted that Section 28 also nakes
it clear that if the appointnent ends during a period of
deferment, the OPA's fee can still be coll ected.

MR. FINK pointed out that the sections he described outline the
anendnents that the Senate Labor & Commerce Committee agreed to
introduce in the legislation; the OPA requested these changes
t hr ough t he, Di vi si on of Cor por at i ons, Busi ness, and
Pr of essi onal Li censi ng.

1:49: 56 PM
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M5. BEHR offered to speak to the provisions that provide a new
Chapter 27 in Title 13 and establish the Uniform Adult
Guardi anship and Protective Proceedings Jurisdiction Act. She
offered that this act was devel oped over nany years between the
states in order to streamine the guardianship actions and
st andardi ze the proceedi ngs between states. She stated that SB
101 is supported by the DHSS, the National College of Probate

Judges, and has the general support of probate attorneys. She
explained that this bill would make it easier for famly nenbers
to address the |legal needs of incapacitated adult famly
menbers.

M5. BEHR relayed her own experience in which her nother, who
lived in Fairbanks but had traveled to California to visit her

daughter, suffered a mmjor stroke. In this instance, the
California court did not know how to proceed with the case since
her nmother was not a California resident. Her famly decided
that their nother needed to stay in California where the illness
occurred, since that is where the needed care was being provided
and since her sister could provide enotional support. However ,

the California court did not know if the case needed to be held
in Al aska, which would have been expensive, she opi ned.

M5. BEHR pointed out that if her nother recovered in California
and decided to nove to Juneau, but still needed a guardi an, then
the changes in SB 101 would nake it very easy to transfer the
guardi anship back to Al aska instead of requiring the famly to
initiate a whole new proceeding in Alaska and incur the
associ ated costs. Additionally, if it turned out that the
famly's Fairbanks house was vacant and the famly wanted to
sell the honme, SB 101 would allow for an easy nmethod by which to
register the California guardianship in Al aska and set up
proceedings to sell the hone. Currently, this process is
conplicated to achieve and is costly to famlies. This bill is
designed for basic famly decision-making, she opined, and
offered that the National Conference of Comm ssioners for
Uniform State Laws (NCCUSL) recommends adoption of the
provisions in SB 101.

1:53: 43 PM

REPRESENTATI VE GRUENBERG referred to a letter from Ernest
Schl eret h, a |awyer in the field of guardi anship and
conser vat or shi p.

M5. BEHR relayed that she'd shared that letter with the NCCUSL,
and that the NCCUSL accepted about 80 percent of M. Schlereth's
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suggestions, stating that those changes did not dramatically

change the proposed law s uniformty between the states. The
remai ni ng suggested changes would have dramatically changed the
uniformty between states, she noted. Ms. Behr further noted

that she previously spoke to M. Schlereth about this, so he is
aware of the suggestions that were incorporated into SB 101.

MR. FINK, in response to an earlier question regarding the cost

of licensure, reiterated that the initial application fee for
guardi anship is $50, and noted that the biennial license fee is
$450.

1:55:52 PM

M5. BEHR, in response to Representative Coghill, agreed that in

order to have uniformty, states such as California would need
to adopt the proposed Act. She noted that she anticipates that
passage of the uniform Act will happen in tine. She expl ai ned
that when changes are proposed, that the NCCUSL wants there to
be sone uniform principles, though each state can adopt unique
provi sions, such as Alaska' s definition of guardianship which
i ncl udes conservatorship powers, so that if a person is a full
guardian in Al aska, he/she could also do conservatorship duties
such as perform bank account functions as well as provide health

care deci sions. In many states those functions are separated.
She pointed out that SB 101 is not designed to change how a
guardian 1is appointed; rather, it 1is designed to address

interstate issues and jurisdiction.

REPRESENTATI VE COGHI LL asked how nmany states have adopted the
proposed uni form Act.

M5. BEHR said currently about four or five states have passed
the uniformA Act, and it is pending in nany states. She said she
anticipates that many states wll nove quickly to adopt the
proposed uniform Act, simlar to what happened with the Uniform
Child Custody Jurisdiction Act (UCCIA), which it parallels. She
further noted that the sane types of practitioners perform
children’s cases and fam |y cases.

REPRESENTATI VE GRUENBERG poi nted out that the UCCIA was enacted
in the early '70s, revolutionized the practice of child custody,
and elimnated to a large extent any civil kidnappings. | t
required the courts to give full faith and credit, in the
constitutional sense, to donesticated decisions, and required
the parties to litigate in the sane state, so that they could
not “forum shop.” He opined that very quickly nmany states
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adopted the UCCJA, although a few states held out. The federa
government then “federalized” the Act by passing a federal |aw
that established the interstate |aws. He recalled that the
remai ning states then adopted the UCCIA Currently, a revised
Uni form Child Custody Jurisdiction Act has been adopted by nost,
if not all states. He pointed out that the revised UCCIA is not

entirely w thout anbiguity. Therefore, if this act is nodel ed
on the UCCIA, he opined that adopting this Uniform Adult
Guar di anshi p and Protective Proceedings Jurisdiction Act will be
extrenely hel pful, and he anticipated that one day the federa
governnment will “federalize” this Act, too.

2:00: 27 PM

DOUG WOOLI VER, Administrative Attorney, Admnistrative Staff,
Ofice of the Admnistrative Director, Alaska Court System
(ACS), stated that Version T contains changes requested by the
court, primarily technical amendnments, that stem from a court
commttee that works on guardi anship issues. He offered that
Sections 1 and 2 contain the nobst substantive changes, and
poi nted out that the preference is generally for a famly nenber
or close famly friend to be interested in guardianship, and
that the ACS counts on that actually happening. The preferences
that the court is required to follow direct the court to | ook
first to famly nenbers and close friends. However, it can be a
problem in some circunstances in which the duties can be
somewhat burdensonme, and people mss work to take the ward to
appoi ntnents, which can put a real strain on sone guardi ans.

MR. WOOLIVER noted that Section 1 and 2 wll allow a famly
menber or friend to receive conpensation, if approved by the
court, for his/her role as guardian, wthout having to go

through the process of becomng a licensed, private,
prof essi onal guardian. The procedure in this bill is set up for
t he people who provide these services and is not ained at famly
menbers. In sonme instances, he surm sed, sonme conpensation

m ght enable sonme famly nmenbers who provide the same services
to continue providing those services.

MR. WOOLI VER of fered his understanding that Sections 19 and [22]
update the notice provisions of statute. When the court has a
petition for a person to becone a ward, it is required to notify
famly nenbers. Currently, the statute requires that that
notification be through a process server; SB 101 updates the
statute to reflect current practice of notifying famly nenbers
by e-mail, certified mail, or fax, though in sonme instances a
process server is still necessary.
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REPRESENTATI VE HOLMES pointed out that this section only refers
to spouse and parents. However, she noted that other parts of
the statute reflect that adult children or other interested
parties are to be notified.

MR. WOOLI VER concurr ed.
2:04: 30 PM

VICE CHAIR DAHLSTROM asked whether notice is sufficiently
addressed i n anot her statute.

MR. WOOLI VER opi ned that noticing provisions are well understood
and are not ambi guous.

REPRESENTATI VE CGRUENBERG noted that both Sections 19 and 22 use
the term"certified mail", and asked whether that certified nail
is “return receipt requested” or if it would be necessary to
change that | anguage in the bill.

MR. WOOLI VER expressed his belief that it would always be the
case that certified mail is sent return receipt requested.

MR. WOOLI VER explained that Section 23 corrects an error made
when the guardi anship statutes were |ast . He explained that a
full guardian has the powers of guardian and conservator, and
this section would clarify that a full guardian and not just a
guardi an could also be appointed as a conservator. He pointed
out that Section 25 would clarify that with limted exceptions,
when a conservator has been appointed, his/her rights term nate
upon the death of the ward. M. Wooliver noted that while this
provi sion doesn’t change existing law, it helps to ensure that
the current statute does not contain |anguage that conflicts
wi th ot her statutes.

2: 06: 55 PM
[Vice Chair Dahl stromreturned the gavel to Chair Ranras.]

ERNEST SCHLERETH, Attorney at Law, Law Ofice of Ernest M
Schel ereth, LLC, stated that he prepared a letter dated
Sept enber 13, 2007, but has not yet had an opportunity to review
Version T of the bill. H's particular interest, he relayed, is
to ensure that the respondent has proper representation and that
hi s/ her rights are retained. He noted that in his letter, he'd
recommended that the proposed Uniform Adult Guardi anship and
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Protective Proceedings Jurisdiction Act be amended to include
the term "interested" so that a court may allow a w de variety
of people to participate in what 1is otherwise a closed
proceedi ng; under the probate code, the term “interested” has to
do with picking out folks that have sone degree of nexus to the
court proceeding.

M5. BEHR pointed out that that change has been incorporated into
Version T, specifically on page 23. In response to a conment by
Representative Guenberg, M. Behr offered to neet with M.
Schlereth to address any other concerns he may have.

CHAIR RAMRAS indicated that SB 101, Version T, would be held
over.

The conmttee took an at-ease from2:15 p.m to 2:25 p. m

SB 211 - AGGRAVATI NG FACTOR: HOVELESSNESS

2:25:57 PM
[ Contains brief nmention of HB 292, conpanion bill to SB 211.]

CHAI R RAMRAS announced that the final order of business would be
SENATE BILL NO 211, "An Act relating to an aggravating factor
at sentencing for crinmes directed at a victim because of the
victims honel essness.”

CHAI R RAMRAS asked whether SB 211 is identical to HB 292.

SENATOR BETTYE DAVIS, Alaska State Legislature, sponsor, offered
her understanding that it is.

2:27: 06 PM

TOM OBERMEYER, Staff to Senator Bettye Davis, Alaska State
Legi slature, offered that SB 211 would add an aggravating factor
at sentencing for crimes directed at a victim because of the
victims honel essness. This bill allows the court to increase
the term of inprisonnent, up to the maximum for even the first
of f ense. Currently, the aggravated sentencing provisions of AS
12.55.155(c)(22) allow inposition of a sentence above the
presunptive range set out in AS 12.55.125, if the crime was
commtted on the bases of the victims race, sex, color, creed,
physical or nental disability, ancestry, or national origin.
Senate Bill 211 adds honel essness to that list, and its purpose
is to deter and punish defendants notivated to harm honel ess
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people who are particularly vulnerable and are increasingly
targets of crine. He pointed out that violent crines against
honel ess peopl e have increased by 65 percent, from 2005 to 2006,
according to the 2006 [report] by the National Coalition for the
Honel ess. This represents a 170 percent increase since the
organi zation’s first study in 1999. The national trend is
reflected in nore than 14,000 individuals who experienced
honel essness in Al aska each year, according to the Al aska
| nt eragency Council on Honel ess report, Keeping Al askans Qut of
t he Col d. This violence against the honeless has a direct
impact on the victim the victims famly, the conmunity, and
Al aska as a whol e.

MR. OBERMVEYER relayed his understanding from other research in
Al aska that about 25 percent of the honeless are veterans, and
that about 5,000 children are honel ess each year. The honel ess
include famlies and not just derelicts. The definition of
homel ess that the Al aska Housi ng Finance Corporation (AHFC) uses
in part reads, “Any individual who lacks a fixed, regular, and
adequate nighttinme residence or has a primary nighttine

residence in any facility not designed for permanent I|iving”.
He surm sed that this definition would include those that end up
in a nighttine shelter, or who are, in fact, living out on the
street. In response to a question, stated that that definition

generally nmeans a person without a regular nighttine shelter.
2:30:49 PM

REPRESENTATI VE GRUENBERG recalled canping out with friends or
tenporarily staying with friends while awaiting the sale of a
horne. He asked whether the term honeless could include soneone
who is canping out in a tent. He suggested that the term needs
to be defined for purposes of SB 211

MR. OBERMEYER said he believes that the definition should
include those who are in a tenporary circunstance, since those
people are also nore vul nerable. He surmised that as soon as
soneone is not in permanent housing, he/she is at risk. He
opined that SB 211 is intended to protect those people who are
intentionally being sought out by sonmeone in order to perpetrate
hate crines against them He noted nenbers' packets contain
information on specific instances of «crines against the
honel ess. He reiterated that SB 211 would add an aggravating
factor for sentencing in instances in which a perpetrator has a
predi sposition to pick on sonmeone who is vul nerable [because of
hi s/ her honel ess status.
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REPRESENTATI VE GRUENBERG stated that while he supports SB 211,
his is interested in determning whether the commttee should
define the term “honel essness”.

MR. OBERMEYER opined that such a definition would not be
necessary due to the difficulty in capturing all of the people
that should be included; some people mght fall outside of any
such definition

REPRESENTATI VE GRUENBERG offered his belief that a judge would
likely determne that instances in which a victim is staying
with a relative or friend for several weeks would not fall under
the term “honel essness.” He suggested that the sponsor use a
narrower definition so that no question exists for the judge

The rule of lenity, he surmsed, allows that statutory terns

will be construed as narrowy as possible to protect the
accused.
2:35:29 PM

SENATOR DAVI S el aborated that SB 211 is intended to affect nore
than just street people. She explained that the aforenentioned
definition for “honel essness” is used for housing purposes. She
pointed out that her son is living in her home tenporarily but
if a census were taken, he would not be counted; he would be
consi dered honel ess. Therefore, the term "honel ess" as used in
the bill does not just refer to people living on the street or
t hose who don’t have a place to go. And if a person is down and
out and is facing a foreclosure and not just a pending sale of
hi s/ her honme, that the person would also be vulnerable at that
point and |likely could be considered honel ess as well.

CHAI R RAVRAS pointed out that everyone is vulnerable to assault
crinmes, and listed an exanple. He stated that he is not certain
in his owm nmnd that those who are honeless should enjoy any
greater rights than other fol ks who are not honel ess.

SENATOR DAVIS noted that legislators are here to nake laws to
hel p peopl e who cannot hel p thensel ves.

REPRESENTATI VE SAMUJELS questioned why a judge should be all owed
to sentence a perpetrator depending on the victims honeless
status, since the crime wuld be the sane were it perpetrated
agai nst someone who was not honel ess. For exanple, if a wonman
is raped, the inpact of that violent crime is the same on the
victimregardl ess of whether she is honeless. He explained that
he is struggling with the concept of creating a different class
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of victim He suggested that the comrittee consider raising the
sentences for all of these crines rather than to add aggravating

factors for the honeless. He opined that to differentiate
between the two types of victins illustrates the problem with
SB 211.

REPRESENTATI VE LYNN asked how the provisions of the bill would
be applied in the instance of one honeless person assaulting
anot her honel ess person.

MR. OBERMEYER answered that an aggravating factor would apply by

definition. In response to Representative Sanuels, he recalled
from his own experience in traveling the Chester Creek trail in
Anchorage that many Native wonen sleep in the woods and are
constantly assaulted sinply because they are honeless. He
opined that the honeless person has a higher propensity to
beconme a victim than soneone who is not honeless. He opined

that while it is possible to define “honel ess”, he believes that
the termis generally understood and so al nbst doesn't require a
definition. He said he thought that it mght be helpful to us
the definition of homeless fromthe National Council on Honel ess
Model Legislation, rather than the AHFC s definition because the
|atter delves into housing issues as well. He opined that the
concept of this bill, to add an aggravating factor for
homel essness, is appropriate.

REPRESENTATI VE HOLMES referred to articles in nenbers' packets
that contain information about perpetrators and crines they have
committed. She relayed that she found the articles frightening,
particularly those about people preying on honeless people
sinply because they think they will not face any consequences.
She offered her belief that the average person who is jogging on
a coastal trail has nore ability to deal with the after effects
of the crinme such as the question of whether to pursue
prosecution. She pointed out that that certainly doesn't negate
the nature of the crinme or nmake it less horrific. She opi ned
t hat when perpetrators target the honel ess because they think of
them as being less human, that's a worthwhile distinction to be
made with regard to increased sentencing.

2:44: 05 PM

CHAI R RAMRAS of fered his understanding that the working poor and
a percentage of the productive population nove from being
homeless to living in a hone. He offered to provide the
committee with such statistics from the community of Fairbanks.
He questioned whether a person’'s rights are materially changed
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if the person has a honme except for the nonths of My, June, and
July. He offered his belief that one victim should not have
nore rights than another victim sinply due to his/her Iliving
condi ti ons.

SENATOR DAVIS questioned whether Chair Ranras disagreed wth
that section of the |aw

CHAIR RAMRAS stated that he is troubled by proposals to add
aggravating factors and enhanced penalties in statute, adding
that although he is synpathetic to the concern about hate crines
and views the actions against the honeless as hate crines, he is
still concern about extending additional rights to specific
groups of people. He stated that while he is enpathetic with a
homel ess person's increased vulnerability, he is not nobved to
add an aggravator factor for sentencing.

MR. OBERMEYER asserted that SB 211 does not change the rights of
an individual victim instead it nerely increases the judge's
di scretion for recognizing an aggravating factor at sentencing
if it was determned that the victim had a crinme perpetrated
agai nst them because he/she was honel ess. He surmsed that a
person who is staying at someone’s hone is nore vul nerable than
sonmeone living in his/her own hone.

CHAI R RAMRAS suggested that "vul nerable"” is a defining term and
offered that victins are looking for satisfaction and sonetines
restitution. He opined that those who have been assaulted,
regardl ess of whether they are honeless or have a disability,
all feel that they are entitled to seek the sane |evel of
justice. He stated that he supports fairness for all victins in
seeking justice.

2:53: 30 PM

MR. OBERMEYER stated that SB 211 would not change the
seriousness of a crinme; again, it would sinply give the judge
the ability to increase sentencing. He opined that the
prosecutor and judge would need to exercise judgnent in these
cases.

REPRESENTATI VE LYNN surmsed that the difficulty will be in
determining the notivation of the perpetrator in attacking a
particul ar person unless the perpetrator made statenents to the
effect that he/she attacked the person because of his/her
honel ess st at us.
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MR. OBERMEYER explained that each case wuld need to be
determ ned on a case-by-case basis. However, he opined that the
propensity for being attacked is much higher if the person is
honel ess.

2:56: 16 PM

CGECRCE BRI GGS, Executive Director, Juneau Cooperative Christian
Mnistry, indicating that his organization is currently doing
business as the Gory Hole, stated that he recognizes that
aggravating factors are very difficult to prove. He surm sed
t hat perhaps only one such case mght be proved. Regardless, it
is inmportant for a judge to have the ability to consider
aggravating factors at sentencing so that when the prosecutor
can prove that a person was attacked on the basis of his/her
honel essness, it would be considered a hate crinme and thus
subject to the aforenentioned aggravating factor. In response
to Chair Ranras, he noted that the Gory Hole serves about 40
for breakfast and about 100 for dinner, and is a 40-bed
facility.

SENATOR DAVI S asked for suggestions to inprove the bill.

CHAIR RAMRAS said he has trouble with the bill fundanentally,
and stated that he did not intend to nove SB 211 at this tine.

SENATOR DAVIS clarified that she is nerely requesting that SB
211 be allowed to nove to the House fl oor

CHAIR RAMRAS said he is not sure how SB 211 could be inproved
given that it is only proposing a one-word change.

SENATOR DAVIS opined that if this bill passes and helps one
honmel ess person, then it is worth passing.

REPRESENTATI VE LYNN noted that it would helpful for himif the
bill contained a narrower definition of the term “honel essness”.

SENATOR DAVI S expressed a willingness to consider that point.

3:04: 02 PM
REPRESENTATI VE COGHI LL surm sed that "honel essness” wll be
difficult to define. He then read portions of AS

12.55.155(c) (22), and portions of AS 12.55.155(c), which read:
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(2) the defendant's conduct during the commi ssion of
the offense manifested deliberate cruelty to another
per son;

(5) the defendant knew or reasonably should have known
that the wvictim of +the offense was particularly
vul nerabl e or incapable of resistance due to advanced
age, disability, ill health, or extrenme youth or was
for any other reason substantially incapable of
exercising normal physi cal or nental powers  of
resi st ance;

(8) the defendant's prior crimnal history includes
conduct involving aggravated or repeated instances of
assaul ti ve behavi or;

(21) the defendant has a crimmnal history of repeated
instances of conduct violative of «crimnal |aws,
whet her  punishable as felonies or msdeneanors,
simlar in nature to the offense for which the
def endant is being sentenced under this section;

REPRESENTATI VE COGHI LL suggested that existing aggravating
factors can already be applied, and stated that he favors
seeking action against the perpetrator for the crine hel/she
commts instead of seeking a higher sentenced based on the class

of the wvictim He expressed concern that wunless the bil

defines “honel essness”, it wll <create a conundrum for the
courts. He opined that a substantial set of laws currently
exists to address the behavior that SB 211 is attenpting to
addr ess. He indicated that he would vote "no" on the bill in

its current form
3:07: 02 PM

SENATOR DAVIS asked to be allowed to work to narrow the
definition of “honel essness”.

CHAI R RAMRAS announced that SB 211 woul d be held over.
ADJ QURNVENT

There being no further business before the commttee, the House
Judi ciary Standing Conmittee neeting was adjourned at 3:08 p. m
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