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Depart ment of Law (DQL)

Juneau, Al aska

PCOSI TI ON  STATEMENT: During hearing of HB 255, answered
guesti ons.

ANTHONY NEWWVAN, Program O ficer
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Departnent of Health and Social Services (DHSS)

Juneau, Al aska

POSI TI ON  STATEMENT: During hearing of HB 255, answered
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Anchor age, Al aska

PCSI TI ON  STATEMENT: During hearing of HB 255, provided
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Juneau, Al aska

POSI TI ON STATEMENT: Spoke as the drafter of HB 255.

DWAYNE PEEPLES, Deputy Comm ssi oner

Departnent of Corrections

Juneau, Al aska

POSI TI ON  STATEMENT: During hearing of HB 255, answered
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ACTI ON NARRATI VE

CHAIR JAY RAMRAS called the House Judiciary Standing Conmttee

neeting to order at 1:18:22 PM Representatives Hol nes,
Gruenberg, Dahlstrom and Ranras were present at the call to
order. Representatives Coghill and Sanuels arrived as the

neeting was in progress. Representative Lynn was excused.

HB 410 - OL & GAS LEASE TERMS

1: 20: 03 PM

CHAI R RAMRAS announced that the first order of business would be
HOUSE BILL NO 410, "An Act requiring state oil and gas | eases
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to be construed in favor of the state and against the person
challenging the state's interpretation of the |ease.”

1:21: 32 PM
The commttee took an at-ease from1:21 p.m to 1:24 p.m
1:24: 16 PM

REPRESENTATI VE GRUENBERG, speaking as the sponsor, relayed that
HB 410 will require that for state oil and gas |eases any
anbiguity in the statutes be interpreted in favor of the state.
This concept is based on a clause in the form | ease used by the
Al abama Departnent of Conservation and Natural Resources. Thi s
legislation is based upon the Novenber 2007 case, Exxonhbbi l
Corporation v. Alabama Departnent of Conservation and Natural
Resources, in which an attorney revised the standard |ease form
from one that was nore favorable to the lessee to one that is

nore favorable to the state. In doing so, a uniquely state-
friendly |lease was devised in an effort to maximze royalty
interest for the state. The <clause at issue in the

af orenenti oned case was paragraph 27, which specifies "[i]n case
of ambiguity, this |ease always shall be construed in favor of
the LESSOR and agai nst the LESSEE." A nunber of the justices in
the aforenentioned case believed that certain clauses weren't
anbi guous, and therefore didn't have to reach the construction
according to the clause. Furthernore, others felt that
paragraph 27 rendered the issue clear. In fact, that clause
al one caused a nunber of justices on the Al abama Suprene Court
to rule in favor of the state, which was worth mllions of
dollars to the State of Al abanma. The current |ease form
contains a provision that says, "This lease is to be interpreted
in accordance with the rules applicable to the interpretation of
contracts nmade in the State of Alaska." He noted that a nunber
of cases in Alaska specify that when there is a contract of
adhesion, a party that drafts a contract on a take-it or |eave-
it basis, it's construed nore strictly against the drafter.
This [legislation] would change the interpretation of oil and
gas |eases, such that it wuld require that the anbi guous
| anguage be construed strictly in favor of the state and agai nst
the person/entity challenging the state's interpretation.

1:29:54 PM
KURTIS d BSON, Deputy Director, Division of QI & Gas,

Depart ment of Nat ur al Resources (DNR), in response to
Representative G uenberg, specified, speaking on behalf of the
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adm nistration, that the Division of G| & Gas doesn't oppose HB

410. He characterized the legislation as primarily a |egal
issue regarding how anbiguity in the lease itself should be
reviewed by the courts. In further response to Representative

G uenberg, M. Gbson deferred to the Department of Law (DQOL)
regarding whether this could potentially nmake a difference in
l[itigation for the State of Al aska. However, he offered his
opinion that to the extent HB 410 tilts the playing field in
favor of the state, it would favor the state. He noted that the
af orenentioned is his unqualified and nonl egal opi nion.

REPRESENTATI VE GRUENBERG asked if there are cases in which
| essees feel that certain clauses are anmbiguous and argue wth
the state, such that this would conme into play.

MR. G BSON replied yes, there are certainly tinmes in which there
are anbiguities with regard to the lease form To the extent
that those anmbiguities would be ruled in favor of the state, it
woul d appear to benefit the state.

CHAIR RAMRAS inquired as to the neaning of anbiguous in the
context of HB 410.

MR G BSON reiterated that this is primarily a legal issue that
nore or less deals with the legal interpretation of contracts,
and thus is probably best answered by DQOL. As the state's
representative in many of these contractual issues, the D vision
of Gl & Gas would certainly favor anything that would inprove
the state's legal standing in the event of an anbiguity. V.
G bson related his understanding that HB 410 doesn't directly
affect the lease forns as currently witten. He characterized
the legislation as a prospective change. In further response to
Chair Ranras, M. Gbson clarified that from the standpoint of
the Division of Ol & Gas, the admnistration supports HB 410.
He nentioned his wunderstanding that DOL supports HB 410,
al t hough he said he isn't qualified to speak on behal f of DOL.

1: 33: 36 PM

REPRESENTATI VE HOLMES of fered her understanding that the earlier
mentioned case in Alabana will likely be interpreted simlarly
in Alaska. She then referred to page 10 of the Suprene Court of
Al abama' s docunment, which says "Wen a contract is subject to
two reasonable but differing interpretations, it is anbiguous.”
On page 19 of the sane docunent it says "Atermin a contract is
anbi guous only if, when given the context, the term can
reasonably be open to different interpretations by people of
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ordinary intelligence." She opined that the aforenentioned is
in line with her understanding that a situation in which two
reasonable interpretations of a section of a contract would be
when it's consi dered anbi guous.

CHAIR RAMRAS surmsed that it sounds like a difference of
opi ni on. Therefore, he questioned when a difference of opinion
is considered to be anbi guous under a | egal definition.

REPRESENTATI VE GRUENBERG i nfornmed the commttee that the Al aska
Suprene Court has interpreted the term "anbi guous” tw ce. One
of those cases, Wllianms v. Crawford 982 Pacific 2d 250 Al aska

1999, specifies the following: "A contract is anbiguous only if
taken as a whole it is reasonably subject to different
interpretations.” Representative Guenberg surmsed that a

contract or a clause could be considered anbiguous or not.
However, since it would be reasonable for there to be different
interpretations, the court would first have to find that each
interpretation was reasonable. If there are two or nore
different reasonable interpretations, then the clause could be
held to be anbi guous. One of the 9th Circuit Court of Appeals
cases, Roberts v. Continental |nsurance Conpany, says a policy
provision is anmbiguous if susceptible to two reasonable
interpretations by a court.

1:39: 57 PM

REPRESENTATI VE GRUENBERG referred to Anendnent 1, and expl ai ned
that it is intended to address a typographical error in the
bill; Amendment 1 read [original punctuation provided]:

Line 10 - After "Section" - Delete "2"; Insert "1"
1:41: 07 PM

REPRESENTATI VE GRUENBERG rel ayed that when reading [the Al abama
decision] it seemed the provision was very protective of the
state and mght be worth reviewing, which ultimately resulted in
the introduction of HB 410.

1: 43: 23 PM

JEFF LANDRY, Senior Assistant Attorney GCeneral, Ql, Gs &
Mning Section, Cvil D vision (Anchorage), Departnment of Law,
explained that in this context anbiguous would be a term or
phrase in the lease that has two different but reasonable
interpretations. In such a situation, the court would have to
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determ ne which party would prevail. M. Landry characterized
this as a very subtle area of the law in which DOL believes
Al aska's courts generally do a good job. If there are
anbiguities in the lease, normally the parties would turn to
extrinsic evidence to try to determne and ascertain the
expectations and intentions of the parties. For instance, there
coul d be contenporaneous conmuni cations between the parties when
the contract was entered into. It could also be course of
conduct by the parties. The court would weigh that evidence and
determne how to interpret that particular term or phrase in the
| ease.

REPRESENTATI VE HOLMES, drawi ng from her experience as a contract
attorney, comented that the concept of anbiguity is fairly

common in contract |aw. Representative Holnes clarified that
just Dbecause tw parties have differing views as to what
sonething neans, it doesn't make it an anbi guous. In order to
be anmbiguous, the court nust find that both are reasonable
interpretations. She asked how, in the absence of the

provi sions proposed in HB 410, the courts are interpreting the
| ease provisions now.

MR. LANDRY recalled that the last oil and gas case in which the
court opined on anbiguous termnology was the Anmerada Hess
[itigation.

1: 48: 19 PM

REPRESENTATI VE HOLMES inquired as to what the courts night do
now wi t hout the proposed section.

MR. LANDRY acknow edged that the common law rule is that the
anbi guous ternms would nornmally be construed against the drafter.
The aforenentioned wasn't an issue in the Anerada Hess case
because the Ilease form was conducted through a regulatory
process. Therefore, the reasoning was that the public, and
presumably the oil conpanies, already had input into the |ease
form Additionally, Judge Carpeneti as well as others were
aware that the |ease form was witten by the oil conpanies and
folded into a regulatory process. The subsequent |ease fornms
have all been witten by the Departnent of Natural Resources
(DNR), and thus the common |aw would call for those |eases to be
interpreted against the drafter, the state. However, the Al aska
Suprenme Court may not follow that rule. He opined that if there
was an anbiguous term the court wuld look to extrinsic
evidence and review the course of conduct of the parties,
cont enporaneous statenments by the drafters, etcetera. He
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reiterated that this is a very subtle area of the law and the
Al aska courts are very attuned to these issues, particularly
wth respect to the state's oil and gas |eases. M. Landry
said, "So, we don't really know what would happen."” Thi s
proposed | egislation would upset the common |aw and would have
an inpact on how the court would | ook at extrinsic evidence.

1:51: 07 PM

REPRESENTATI VE GRUENBERG asked if the passage of HB 410 would
simplify and perhaps prevent a lot of |engthy and expensive
litigation on these points of contract interpretation.

MR. LANDRY answered that he wasn't sure. He noted that [HB 410]
woul d change the common | aw. To the extent possible, DNR he
opi ned, should try to sweep anbiguous ternms out of its |eases

M. Landry related his assunption that the standard proposed in
HB 410 is intended to only apply to the court system He then
opined that the legislation alnost forces the comm ssioner to
interpret anbiguous |anguage in favor of the state, regardless
of the evidence. The aforenentioned may be problematic, he
remar ked.

CHAI R RAMRAS concurr ed.

MR. LANDRY, in response to Representative Guenberg, said that
he read the Al abama case, which doesn't involve statute but
rather involves Al abama witing an entirely new state-friendly
oil and gas |ease. The aforenentioned |ease has simlar
| anguage to the proposed statute in HB 410 enbedded in the | ease
form M. Landry related his understanding that Al abama used a
prospective application. In further response to Representative
G uenberg, M. Landry concurred that the justices that construed
the clause in the contract in the Al abama case didn't find it to
be problematic, but rather outconme determ native. He remarked
that it was the | aw of Al abama

REPRESENTATI VE CRUENBERG asked if there would ve been a
significant difference in the result in the Al abama case had it
been statutory |anguage as opposed to a clause in the |ease. He
guestioned the difference; "wouldn't they have used it the sane
way ?"

MR. LANDRY said he isn't particularly famliar with the A abama
courts.
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REPRESENTATI VE CGRUENBERG asked if there would nmake any
difference to Alaska courts whether the |anguage is enbedded in
the | ease or a governing statute.

MR. LANDRY responded, "Probably so."
1:54: 37 PM

REPRESENTATI VE DAHLSTROM asked what engendered the introduction
of HB 410: sonething in the past or a possibility in the
future.

REPRESENTATI VE GRUENBERG specified that he introduced the
| egislation due to the possibility of [problens] in the future.
Representative Guenberg explained that he cane across the
Al abama case, which seened to be an insightful way of protecting
the state's interests and a unique solution to the problem
After not being able to correspond with the comm ssioner [in a
timely fashion], Representative Guenberg said that he thought
it could be put into Al aska | aw.

REPRESENTATI VE GRUENBERG, in response to Chair Ranras, confirnmed
that HB 410 would favor the state. In regard to concerns that
the legislation nmay dissuade [oil & gas] clients, Representative
G uenberg pointed out that in Al abama that wasn't the case when
the clause was in place.

1: 58: 13 PM

REPRESENTATI VE DAHLSTROM inquired as to the sponsor's thoughts
regarding M. Landry's coment that HB 410 is problematic. She
then asked if it would be fair to institute this provision in
famly |law court.

REPRESENTATI VE GRUENBERG acknow edged that the term problematic
caught his ear, which is why he inquired as to M. Landry's
t houghts as to whether the Al abama Suprene Court justices who
found the clauses anbiguous found it to be problemtic.
Representative Guenberg opined that the justices didn't find
the clause problematic as the clause was applied. The justices'

opinions were short, succinct, and outcone determ native.
Representative G uenberg said he understood M. Landry's answer
to not di spute his answer. In further response to

Representative Dahlstrom Representative Guenberg inforned the
commttee that simlar clauses are sonetines used in famly |aw
contracts, wills, and trusts. These are in terrorem clauses in
which in a will "if you dispute ny interpretation of what |
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wote, you get nothing under the will." Such clauses have been

uphel d, and thus there is precedent in the law for such. He
then recalled that sonme of [these clauses] are included in
famly law contracts. He explained that factual background in

famly law causes is wusually not the sane, although it may
sonetinmes be the sane in pre-marital contracts. He related his
understanding that in famly |law these clauses apply strictly if
the marriage is very short, but less strictly if the marriage
conti nues. Therefore, if one challenges a contract after a
short marriage, he/she | oses.

2:02: 03 PM

REPRESENTATI VE HOLMES highlighted that this clause wouldn't
deternm ne the outcone of all oil and gas |ease challenges. This
cl ause, she opined, would only conme into effect in a situation
in which the outcone of the challenge hinged on a term phrase,
or section being considered anbi guous. Since the parties in oi
and gas leases are what's referred to as "sophisticated
parties," the chances of having anbiguous terns is |imted.
"This is not outconme determ native for all |ease challenges, it
would only be outcone determnative on specific points that
appear not to cone up very often,"” she pointed out.

REPRESENTATI VE DAHLSTROM guesti oned t hen whet her this
| egi sl ation proposes a law that's not really necessary.

REPRESENTATI VE HOLMES said that she's a bit troubled as there
are a lot of questions as to how a term would be deternmned to
be anbi guous. However, she opined that it's helpful to provide
clarity to contract |aw

2: 05: 56 PM

REPRESENTATI VE GRUENBERG i nforned the conmttee that the goal of
the transactional attorney as opposed to a litigator is to keep
the clients out of court and to provide certainty and clarity in
the drafting of the agreenent. The fact that this has arisen
only once shouldn't make the difference in this case because
Alaska is a young state and the large contracts are relatively
recent in devel opnent. Representati ve G uenberg pointed out
that there aren't many of these cases because in nopst cases in
the Lower 48 oil and gas devel opnent doesn't occur between the
sovereign and the developer as it's nostly private parties who
own subsurface rights. However, when it's the sovereign
resources that are at stake it's a form of public land |aw, and
therefore the interests at stake are a bit different than they
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would be in other types of oil and gas |eases. Al t hough there
may not be many of these cases, if the state can be saved from
l[itigation and have certainty in its favor in even one case
then the precaution is well worth it because the stakes are so
| arge in each case.

2:08: 30 PM

CHAI R RAMRAS, after ascertaining that no one else wshed to
testify, closed public testinony on HB 410.

2:08:40 PM

REPRESENTATI VE GRUENBERG made a notion to adopt Anmendnent 1
[t ext provi ded previously]. There being no objection,
Amendnent 1 was adopt ed.

CHAIR RAMRAS relayed that HB 410, as anended, would be set
asi de.

HB 255 - DUAL SENTENCI NG

2:10:55 PM

CHAI R RAMRAS announced that the final order of business would be
HOUSE BILL NO 255, "An Act relating to dual sentencing of
certain juvenile offenders; anending Rule 24.1, Al aska
Del i nquency Rul es; and providing for an effective date."
[Before the commttee was the proposed commttee substitute (CS)
for HB 255, Version 25-LS0914\E, Luckhaupt, 1/18/08, which had
been adopted as the work draft on January 21, 2008.]

The conmttee took an at-ease from2:12 p.m to 2:22 p. m
2:22:07 PM

REPRESENTATI VE DAHLSTROM noved to adopt CSHB 255, Version 25-
LS0914\ L, Luckhaupt, 2/22/08, as the working docunent. There
bei ng no objection, Version L was before the commttee.

2:22:53 PM

JEANNE OSTNES, Staff, to Representative Craig Johnson, Al aska
State Legislature, relayed that Version L doesn't include the
expansion of bill sentencing for youth, as specified in Section
1 of the prior versions. Section 1 of Version L adds arson in
t he second degree as an offense, when commtted by a 16- or 17-
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year-old, eligible for dual sentencing. Under both the original
version and Version L, the use of dual sentencing is expanded so
that a previous adjudication isn't required when a 16- or 17-
year-old conmits a class B felony against a person or conmmts
m sconduct involving weapons in the first or second degree.
Section 2 in Version L doesn't create any changes, attenpt to
clarify the existing process, and doesn't add the new subsection
proposed in the original version of HB 255. Ms. GOstnes
expl ained that instead Section 2 of Version L makes changes to
an existing subsection of the statute, AS 47.12.120(j), such
that when a juvenile who is dual sentenced receives his/her
orders, he/she will be required to remain under the supervision
of the departnment wuntil the juvenile's 20th birthday. O her
juveniles are only required to remain under juvenile restriction
until their 19th birthday. However, that nmay be extended to the
20th birthday only if they consent to the extension and it's
specifically granted by a court. Juvenile's who are dual
sentenced will remain under department jurisdiction until their
20t h birthday, unless a court discharges themearlier.

2:25:45 PM

M5. OSTNES pointed out that in HB 255, Section 3 added a new
condition, violation of a condition of probation, to the list of
factors in AS 47.12.160(d). However, Version L doesn't attenpt
to add a probation violation to the list of activities that my
pronpt the inposition of the adult sentence, instead Section 3
in Version L amends AS 47.12.160(a). To be consistent with the
changes in Section 2 of Version L that allow the court to retain
jurisdiction until the mnor reaches 20 years of age, Section 2
now also clarifies that the court my nodify or enlarge a
judgment, order, or discharge the mnor in the exercise of the
court's power of protection over the mnor or for the mnor's
best interest. Section 4 of the original version anmended the
burdens of proof necessary for inposition of the adult sentence
in a dual sentencing case, but Version L doesn't change the
exi sting burdens of proof. Instead, it anmends AS 47.12.240(c)
to state that the departnent may transfer custody of a mnor,
who is subject to dual sentencing, at |east 16 years of age, and
for whom the departnment has filed a petition with the court to
i npose the adult sentence, to the Departnment of Corrections
(DOC) and the mnor may remain under DOC s custody pending
resolution of the petition. Ms. Ostnes acknow edged that [the
| egi sl ation] changed quite a bit, which she attributed primarily
to discussions she had wth nenbers or their staff in
conjunction with the Division of Juvenile Justice (DJJ).
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REPRESENTATI VE GRUENBERG expressed concern with the |anguage on
page 2, line 27 and page 3, line 5, which read "nodify or
enl arge a judgnent". He asked if, after a judgnent is entered,
it can be nodified to increase it or would that be a violation
of due process or double |eopardy. Secondly, can the court do
the aforenmenti oned wthout triggering the right to a jury trial,
in so far as new evidence woul d be taken. He opined that it's
somewhat simlar possibly to the use of an aggravating factor
The U.S. Suprene Court has recently said that if an aggravating
factor that requires additional evidence is inposed, proof
beyond a reasonable doubt has to be shown and it has to go
before a jury. The Al aska Suprene Court has said that in a
del i nquency case there is the right to a jury trial, proof
beyond reasonabl e doubt .

2:31: 02 PM

REPRESENTATI VE GRUENBERG then turned attention to page 3, line
29 and opined that transfer of custody to the departnent should
[require] a hearing. In the 48 hours or so that it would take
to get that hearing set up, adm nistrative segregation could be
[ i nposed].

2:31:58 PM

REPRESENTATI VE CRAI G JOHNSON, Al aska State Legislature, offered
hi s understanding that once a dual sentence is inposed, "you' ve
gone through the process. | don't know that we're tal king about
addi ti onal evidence, but we're actually serving the sentence on
the same crine.” Therefore, since the process has occurred and
the sentence was inposed simultaneously, it's not necessary for
a second hearing, he opined. He likened it to a request for
parole that is denied. Representative Johnson said that he
didn't believe it to be a double jeopardy situation because it's
i nposed at the same tine.

REPRESENTATI VE GRUENBERG said he would suppose that it would
depend upon the circunstances of the case as to whether new
evi dence is taken. He suggested that the term "enlarge" may be
anbi guous, and therefore it nmay require [definition]. He
expl ained that his concern is in regard to if "enlarge" neans to
increase in size a sentence that was already inposed and if
that's based on new evidence, if there is a jury trial involved.

2:34: 42 PM
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ANNE CARPENETI, Assistant Attorney GCeneral, Legal Services
Section, Crimnal Division, Departnment of Law (DCOL), pointed out
that this |language is part of existing |aw She expl ai ned t hat
juvenile adjudications aren't crimnal matters, but rather are

civil matters. Therefore, juveniles who have been adjudicated
are those who conmmtted an offense that would ve been a crine
were the juvenile an adult. This requires a hearing to enlarge
or change a disposition of a child, it's not inposed
unil aterally. As long as it is related to the juvenile
adj udi cation/di sposition, there wouldn't be a constitutional
concern, she opined. She noted that it wouldn't be enlarged

absent a hearing.

REPRESENTATI VE GRUENBERG recalled that there are a series of
cases that provide juveniles many constitutional protections in
del i nquency cases. He related his understanding that the right
to a jury trial and double jeopardy are constitutiona
protections in delinquency cases.

M5. CARPENETI noted her agreenent, and added that the sponsor
was correct in conparing the process to that of a probation
revocation hearing when there is concern regarding the behavior
of a child under their supervision.

2:36: 51 PM

REPRESENTATI VE GRUENBERG asked if a judgnent can be enlarged in
a probation hearing for an adult.

M5. CARPENETI said that she isn't famliar with that termin the
crimnal justice field for adults, but [the court] can certainly
inpose tine in jail that has been suspended.

REPRESENTATI VE GRUENBERG said that's not what he's talking
about . He clarified that he's referring to the technical term
"enlarge.” He opined that the term of incarceration couldn't be
increased to nore years for an adult probationer.

M5. CARPENETI confirned, "You certainly couldn't add time that
wasn't inposed in the beginning."

REPRESENTATI VE GRUENBERG stressed that the aforenentioned 1is
about what he's concerned. Therefore, if it can't do so for an
adult, can it constitutionally be done for a child, he
guest i oned.
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M5. CARPENETI suggested that it would be helpful to have
exanpl es of what is done when the adjudication is enlarged. She
said she didn't believe tinme is added.

REPRESENTATI VE CGRUENBERG expressed the need for the term to be
carefully defined in order to avoid constitutional problens,
particularly in relation to the Bl akely case.

M5. CARPENETI related her belief that Blakely isn't involved in
this area of the law, but rather would be involved in the
di sposing of the juvenile. Bl akely isn't used afterwards when
the juvenile is under the supervision of the court and the
juvenile hasn't conplied with conditions. She, again, suggested
that concrete exanples may be helpful, and reiterated that this
| aw has been in place for a long tine.

2:39: 31 PM

ANTHONY NEWVAN, Program O ficer, D vision of Juvenile Justice
Department of Health and Social Services (DHSS), said that in
the juvenile justice system juveniles are routinely placed on
probation while participating in a rehabilitative program of
sone ki nd. The distinction is that these aren't sentences but
rather are rehabilitative prograns. The judge will bring the
juvenile and his/her famly along with the probation officers to
the court for the hearing and can extend the probation service
up to a year or two. The aforenentioned, he noted, happens
frequently.

2:42: 47 PM

REPRESENTATI VE GRUENBERG asked M. Newran to define the term
"enl arge" as used in HB 255.

MR. NEWVAN said that he hasn't heard the term "enlarge" applied
to the juvenile case, although the action of extending a

juvenile disposition happens routinely. In further response,
M. Newran confirmed that extending a juvenile disposition
[ happens routinely] for a probation violation. The initial

di sposition order occurs after the departnent receives
comm tment or supervision orders for up to two years or up to
t he age of 19.

REPRESENTATI VE GRUENBERG surm sed, per the |anguage on page 2,
line 27, that could result in a sentence of nore than two years.
He then posed a scenario in which a juvenile is commtted to the
departnent for two years on his/her 14th birthday. At age 15,
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that same juvenile violates a term of his/her probation. I n
such a situation, could there be a nodification order that would
extend the time in which the juvenile is commtted beyond a
total of two years fromthe initial date

MR. NEWVAN replied yes. In further response to Representative
Gruenberg, M. Newran said he wasn't aware of that being
chal | enged.

M5. CARPENETI, in response to Representative Guenberg, said
that she would have to research whether that's doubl e jeopardy.
She of fered her belief that it has surely been litigated.

REPRESENTATI VE GRUENBERG opi ned that the term "enl arge" seens to
allow what he's concerned about. He reiterated his concern
regarding the constitutionality of [allowing a juvenile
di sposition to be enl arged.]

2:46: 42 PM

REPRESENTATI VE GRUENBERG expressed concern with page 3, line 29,
and whether there could be a transfer of custody to the
department for a probation violation w thout a hearing. He
related his understanding that with dual sentencing, normally if
the adult incarceration portion of that is to be inposed, there
woul d have to be a second heari ng.

MR. NEWVAN replied yes.

REPRESENTATI VE GRUENBERG opi ned that he doesn't want paragraph

(4) on page 3, line 29, to be interpreted as allowng the
departnment to "end run" that requirenent of a hearing. He
expressed the need to have |I|anguage that ©prevents the
af or enent i oned. To that end, he suggested on page 3, line 29
inserting the |anguage ", after the hearing," follow ng "and".

VB. CARPENETI directed attention the [|anguage "pending
resolution of the petition." |ocated on page 3, |ines 30-31, and
pointed out that there would be a hearing on the resolution of
t he petition.

REPRESENTATI VE CGRUENBERG acknowl edged that this [addresses] a
tenporary transfer to an adult facility. He enphasized the need
for there to be sone kind of truncated hearing to support the
transfer on a tenporary basis.

2:48: 27 PM
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M5. CARPENETI suggested changing the age referenced in paragraph
(4) on page 3 to 18.

REPRESENTATI VE GRUENBERG commented that such |anguage would
wor k.

CHAIR RAMRAS inquired as to how a mnor could be 18 years of
age.

MR. NEWAN clarified that the mnor can be 18 years of age
because juvenile jurisdiction extends through age 19. As
applied in the chapter [of Section 4] a m nor neans anyone under
juvenile jurisdiction.

REPRESENTATI VE SAMJELS posed a situation in which a 16-year-old
is going to the adult system but is held in the [local] youth
center. He suggested that the youth center wouldn't want a
juvenile going to adult jail at the youth center.

MR. NEWVAN noted his agreenent, adding that's why the | anguage
referring to the 16-year-old was utilized. He noted that there
are other options, such as transferring the juvenile to another
youth facility if it would be too difficult for the staff.

REPRESENTATI VE SAMUJELS pointed out that juveniles at the youth
centers are being rehabilitated. However, once an individual is
to go to an adult facility, the argunment in previous years has
been that juveniles shouldn't be in the youth facility. He
enphasi zed that he wouldn't want to send a juvenile who knows
he/she is going to adult jail to associate with those [the youth
center] is trying to rehabilitate.

2:51: 00 PM

M5. CARPENETI related her wunderstanding that Representative
Gruenberg's concern is that it's pending the adjudication of the
petition. The concern, she opined, is howto deal with a 16- or
17-year-old before it's resolved that the he/she should go to
adult jail.

REPRESENTATI VE COGHI LL surmised that it's within the discretion
of the court.

MS. CARPENETI confirned that to be the case. She al so pointed
out that |anguage on page 3, lines 12-13, specify "a mnor nmay
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be incarcerated in a correctional facility", which offers
di scretion al so.

REPRESENTATI VE HOLMES infornmed the commttee that things such as
the failure to conplete a rehabilitation program or to conply
with terms of a restitution order can cause a petition to be
filed wunder AS 47.12.160(d). However, those mght not
necessarily trigger the inposition of an adult sentence.
Representative Holnmes said, "If you do have sonebody ... under
dual sentencing who commts a heinous crinme and you think that
they are going to ... end up in a adult facility, then maybe it
nmakes sense to have them there, pending the resolution. But, if
this is nore of a failure to conplete sonmething and they may
continue to stay wunder juvenile jurisdiction, then it seens
counter-intuitive to hold them in an adult facility and then
send them back down." Perhaps, there needs to be a hearing to
determ ne where the person should be held, she suggest ed.

2:54: 30 PM

REPRESENTATI VE SAMJELS of fered his understanding that the system
wouldn't file a petition if a restitution paynent has been
m ssed. The petition, he enphasized, will be filed when the
desire is to nove the juvenile to the adult system

MR. NEWVAN concurred with that summation. He specified that the
idea the [departnent] would seek to inpose the adult sentence
because the youth has failed to neet the terns of a
rehabilitation programis nmeant to apply to the juvenile who has
exhausted the system Therefore, it's probably an 18- to 19-
year-old at that point.

REPRESENTATI VE GRUENBERG pointed out that there could be a
situation in which there's a petition to place the mnor in an
adult facility and it will take sone tine before the hearing can
occur. That hearing would basically be a trial. In the
neantime, there needs to be sonme sort of hearing in which
evidence is taken and the right to cross examnation 1is
af f or ded. He likened the hearing to those for a tenporary
restraining order, which is usually fairly small. The hearing
woul d provide the judge the opportunity to nmake a determ nation,
which he opined is better than nerely changing the age. Wi | e
the aforenmentioned is acconplished, the juvenile could be placed
in adm ni strative segregation or sonet hi ng simlar.
Representative G uenberg recalled talking with the sponsor about
an anendnment that could be addressed in the House Finance
Conmi ttee.
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2:57:49 PM

REPRESENTATI VE JOHNSON confirmed that to be his understanding as
well and would carry such an anmendnent to the House Finance
Comm ttee. However, he acknow edged the chair's desire to send
House Finance Comrittee as finished |egislation as possible.

REPRESENTATI VE GRUENBERG noted his preference to address such an
anendnent in the House Finance Committ ee.

2:58: 21 PM
[ Chair Ranras turned the gavel over to Vice Chair Dahlstrom]

QUI NLAN G STEINER, Director, Public Defender Agency, Departnent
of Adm nistration (DOA), relayed that HB 255 scales back the
expansion previously put forth in the legislation to a nore
manageabl e expansi on. Wth regard to the question of the
transfer, he opined that it doesn't really hurt to have a
hearing for a transfer of custody under the earlier nentioned
ci rcunst ances. “If you win, later on, a "PTR' hearing, that
person could ve spent a substantial anount of tinme in an adult
facility and then be imediately transferred back wth the
skills of an adult facility into the juvenile facility,"” he
related. [A hearing prior to a transfer] wouldn't take a |ot of
time as it would be akin to a bail hearing.

3:00: 25 PM

REPRESENTATI VE COGHI LL questioned whether, at sentencing, a
transfer would be contenplated since the person would be
retai ned under the jurisdiction of the court.

MR. STEINER related his interpretation that Section 4(c)(4)
refers to a transfer under AS 47.12.160(d), which seens to be a
probation viol ation. He said he read the | anguage to nean that
theoretically one could be transferred nerely on the filing of
the petition. In further response to Representative Coghill,
M. Steiner confirmed that the person would have a juvenile
sentence and an adult sentence.

REPRESENTATI VE COGHI LL surmsed then that the court, upon

finding a failure under AS 47.12.160(d), would anticipate the
need to have the hearing if it retained jurisdiction.
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MR. STEI NER responded that it doesn't seem that a hearing would
be automatic. It seenms that a transfer could occur
automatically, and therefore the juvenile could be noved to an
adult facility without a hearing. The hearing regardi ng whet her
that person has conmtted a violation would come later or a
hearing could be requested asking that the transfer be returned
to the juvenile facility. Al t hough he said he was sure such a
hearing woul d be given, nothing in statute requires it.

3:03:17 PM

VICE CHAIR DAHLSTROM noted her agreenment wth Representative
Sanuel s earlier coments. She then related her belief that it's
better to leave the age at 16 years of age due to the heinous
nature of the crines.

[Vice Chair Dahlstromreturned the gavel to Chair Ranras.]

MR. NEWVAN inforned the conmttee that if the age is changed to
18 years of age and that individual commts a subsequent felony
or m sdeneanor, he/she will be recognized as an adult and be
placed in an adult facility. Therefore, changing the age to 18
doesn't really acconplish anything. The division, he explained,
was | ooking for some sort of trigger for the dangerous juvenile,
but before the transfer of custody there was the desire to place
a guard on the [departnent]. Wthout the filing of the
petition, the departnment could transfer custody at any tine.
Therefore, there was the desire to have sone sort of trigger to
enable the transfer of custody, while limting it in sonme way.
The hearing is to determne the resolution of that petition.

3:05:24 PM

CHAIR RAMRAS surmsed that the question is whether the age
should be 16 or 18 and if the age is 16, whether there should be
an interim hearing to provide an additional safeguard. He then
asked if the conmittee is fairly confortable with the renainder
of dual sentencing in Version L

REPRESENTATI VE SAMIJELS, referring to the |anguage on page 3,
lines 3-7, expressed concern regarding the best interest of the
people, the victim and "the mnor's best interest.” He said,
"I"ve got a specific question on the people's best interest and
the victims best interest as opposed to a court comng in and
saying just the best interest of the mnor sonetinmes mkes ne
unconfortable.™
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REPRESENTATI VE GRUENBERG offered his recollection that oprior
testinmony had indicated that the court should also consider the
protection of the public.

MR. NEWMAN recalled that comment, and suggested that it would be
a quick anmendnent to add the followng: "for the protection of
the mnor, mnor's best interest, and the best interest of the
public.”

3:07:17 PM
REPRESENTATI VE SAMUJELS, in response to Representative G uenberg,

confirmed that the aforenentioned [suggested |anguage enbodi es]
t he concept he was seeking.

IVB. CARPENETI , in response to Representative G uenberg,
reiterated that ["enlarge"”] is in current |aw and has been used
and applied for years. In further response to Representative

Gruenberg, M. Carpeneti suggested that the drafter nay be able
to explain the neaning of "enlarge."

3:08:52 PM

REPRESENTATI VE COGHI LL opined that part of the issue with dua
sentencing is when crimnal law is mxed with Title 47 |aw,
which is primarily civil in nature. The best interest of the
child is alnost always the standard in Title 47, he pointed out.
At this point, the best interest of a mnor who is a convicted
of a felon is probably within the prison, he said.

REPRESENTATI VE DAHLSTROM rel ated her understanding that if the
age is changed from 16 to 18, this legislation isn't necessary.
In situations in which the juvenile offender has commtted a
hei nous cri ne, there is a constitutional obligation to
[ consi der ] what's in his/her best i nterest. However,
Representative Dahlstrom opined that the best interest of the
public and the victim rises above the best interest of the
juvenil e.

M5. CARPENETI clarified that raising the age to 18 woul d negate
the need for [paragraph (4) on page 3, |ines 28-31].

MR. NEWWAN related his understanding that the issue is when a
juvenile age 16 has been dual sentenced and that juvenile
commts another offense, where will that juvenile be held unti

it's resolved whether the adult sentence will be inposed. In
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Version L, the departnent nmay transfer such a juvenile to an
adult facility awaiting resolution of the petition.

M5. CARPENETI pointed out that as specified on page 3, line 12,
it's discretionary with the court, which is current |aw.

3:11: 38 PM

REPRESENTATI VE HOLMES renmarked that she would be happy to | eave
the age at 16, but require a quick hearing to determ ne that the
juvenile is to be held in an adult facility.

REPRESENTATI VE SAMUELS posited that it could take years to have
the aforenentioned hearing. In the neantinme and in the worst
case scenario, where is such a juvenile placed, he asked. The
choices are to place the juvenile in the adult system and
attenpt to segregate himher from the general population or
pl ace hi i her in t he nost secure juvenile facility.
Representative Sanuel s charged that an expedited hearing doesn't
necessarily result in an expedited resol ution.

REPRESENTATI VE GRUENBERG noted that he took exception to that.
He informed the committee that he has practiced in this area of
law and that an expedited hearing on a tenporary placenent
results in a decision right away.

3:13: 23 PM

REPRESENTATI VE SAMJELS, in disagreement wth Representative
Coghill's earlier statenment, suggested that the best interest of
the mnor is to elimnate all the restitution and |let the m nor
out of jail.

REPRESENTATI VE GRUENBERG inforned the conmttee that the
| anguage "best interest” is a legal term of art that doesn't
mean what the child wants. |In these cases, a guardian ad litem
can look out for the best interest of the mnor and an attorney
can represent what the child wants, which are specifically
different. The aforementioned is discussed in the Veasey V.
Veasey case, which is a child custody case.

REPRESENTATI VE SAMJELS noted his disagreenent, stating that
[ Version L] proposes to give all jurisdiction to the court
including restitution to the victim He deferred to DOL
regardi ng how to renedy this.

3:15: 47 PM
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REPRESENTATI VE GRUENBERG remarked that this returns to his
earlier concern regarding whether the courts can legally and
constitutionally enlarge the original punishnent. He said that
al though he objects to having the protection of the public
[over] the protection of the mnor or what's in the mnor's best
interest, he doesn't mnd having it be sonmething that the court
can consider as well.

3:16: 57 PM

M5. CARPENETI pointed out that the language in Section 3 is
tal king about extension of the jurisdiction of the court, not
the powers of the court to order restitution. Ms. Carpeneti
clarified that the provision refers to how long [the court]
deals with a child under the specified circunstances. Thi s
provi sion provides the court one nore year. Ms. Carpeneti said
that she wouldn't be concerned that any of the powers of the
court are being changed, in terns of what it ordered or what
adult sentence it inposed in the first place. The provision
sinply allows, under these circunstances, that if DJJ doesn't
request the adult sentence to be inposed, DJJ is allowed to
supervise the child for another year.

3:18:12 PM

REPRESENTATI VE GRUENBERG surm sed then that originally the court
has jurisdiction for tw years or until the child becones 19
years of age, whichever occurs first. If the child breaks

probation, the court can extend probation until age 20.

M5. CARPENETI explained that generally juvenile jurisdiction
over a child ends at age 18, although it can be extended to age
19. This legislation provides that for a person who is dua
sentenced, DJJ jurisdiction could last until the person reaches
the age of 20 unless there is a procedure in which the juvenile
court rel eases the person earlier.

REPRESENTATI VE GRUENBERG further surmsed then that would be
i nposed at the initial disposition.

MR. NEWVAN and MS. CARPENETI replied yes.

REPRESENTATI VE SAMJELS asked whet her placing a period follow ng
the word "minor" on page 3, line 6, acconplishes anyt hing.
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M5. CARPENETI related her belief that the drafter used the
| anguage to mirror other |anguage giving DJJ an additional year
of supervision if the mnor isn't given a dual sentence.

3:20: 53 PM

GERALD LUCKHAUPT, Attorney, Legislative Legal and Research
Services, Legislative Affairs Agency (LAA), speaking as the
drafter, explained that Section 3 was included because as the
| ast group of changes were being nmade he noticed that the first
sentence of AS 47.12.160(a) applies to mnors receiving dual

sent ences. He noted that the first sentence is existing |aw
that relates how the court can stay the execution, nodify, set
asi de, revoke, etcetera. However, the dual sentencing statute

doesn't consider that a court can set aside the dual sentence or
set aside the juvenile sentence as long as the adult sentence
isn't hanging over it. Therefore, M. Luckhaupt opined that the
application of that section needed to be cleaned up such to only
allow the things the dual sentencing statute considers a court
can do, which are to enlarge or nodify a judgnent. He pointed
out that any order a court enters in a juvenile context is never
| onger than two years. Those orders are regularly enlarged for

those who aren't 18 years of age. Those orders have to be
enlarged if the juvenile is found to still need conmtnent to an
institution or to the departnent. That's the way the juvenile

system works because a limt of two years has been established
to re-examne what's occurring with the juvenile and make the
departnment continue working on reformation and rehabilitation of

the juvenile. Basically, the exact |anguage as in the prior
version was wused, mnus the things offensive to a dua
sent enci ng approach. He specified that the dual sentencing
approach doesn't allow the juvenile sentence to nerely be set
asi de and ended. He noted that the delinquency sections were
drafted rather loosely in the 1990s and that "stuck out" as he
tried to finalize the approach. He related that the |anguage

merely mrrors existing |language and elimnates the principles
that don't fit into the dual sentencing approach.

3:24: 50 PM

REPRESENTATI VE SAMUJUELS said he finds it difficult to think of a
circunstance in which it would be in the nmnor's best interest
to have the dual sentence inposed.

MR. LUCKHAUPT pointed out that the provision doesn't come into

play until after the dual sentence has been inposed. The
| anguage in Section 3 and the remamining sections in AS 47.12
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don't apply to a crimnal dual sentence. |If the court finds one
of the five violations, it has to inpose the adult sentence. At

t hat point, nothing about the sentence will be governed by Title
47, but rather will be governed by Title 12, the crimnal code.
Therefore, this only applies to the |limted delinquency
j udgment .

REPRESENTATI VE SAMJELS related his understanding then that the
| egislation extends the age from 19 to 20. Therefore, he
guestioned whether the court could "do away wth the adult
sentence at anytine."

MR. LUCKHAUPT replied no.

CHAIR RAMRAS requested t hat someone review the five
[ viol ations].

3:27:15 PM

M5. CARPENETI specified that the five [violations] are the
fol | ow ng: commts a subsequent felony offense; commts a
subsequent offense against a person that is a m sdeneanor and
involves injury to the person or the use of a deadly weapon;
fails to conply with the terns of a restitution order; fails to
conply; fails to engage in or satisfactorily conplete a
rehabilitation program ordered by the court or required by a
facility; juvenile probation officer; or escapes froma juvenile
or other correctional facility.

REPRESENTATI VE COGHI LL pointed out that the aforenentioned five
[violations] are in Title 47, which is wunder the civi
protection of children.

MR. NEWVAN hi ghlighted that the aforenentioned five [violations]
are discretionary in that the departnent has the discretion to
petition for inposition of the adult sentence when one of the
five violations occurs; it's not mandatory.

CHAIR RAVMRAS surmised then that it's discretionary in the
juvenile court system but once one of the five [violations] has
been cited by DJJ, the court "shall" inpose an adult sentence.

M5. CARPENETI interjected that it nust be proven, it's not just
a petition.

3:29:10 PM
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M. CARPENETI, in response to Chair Ranras, clarified that there
has to be a hearing on the petition. The question of the age,
16 or 18, is about where to place the child after the petition
has been filed. In order for the adult sentence to be inposed
there has to be a hearing and a fact finding. In response to
Representative Holnmes, M. Carpeneti specified that the five
[violations] are located in AS 47.12.160(d).

MR, LUCKHAUPT renmarked that it would be in the mnor's best
interest for the court to extend the jurisdiction to the age of
20 in certain cases. The aforenmentioned would be because the
m nor hasn't been rehabilitated or reforned.

REPRESENTATI VE COGHI LL surm sed then that under Section 4, the
best interest of the mnor would be to keep the mnor in DJJ
custody until the mnor shows that he/ she has been
rehabilitated/reforned.

MR. LUCKHAUPT likened it to what would occur if the fact that
there were any juvenile proceedings at all was ignored. He
posed a situation in which an offender had al ready been found to
be quilty at age 16, he/she would be held in an adult
i nstitution. M. Luckhaupt said he is equating the filing of
the petition to the filing of information or an indictnent. In
that case, a juvenile wouldn't be held in a juvenile institution
but rather an adult institution. The situation is one in which
the mnor has already been indicted and so the question is
whether to inpose the sentence. He related his understanding
from M. Newran that the desire is to address situations in
which mnors aren't acting like mnors and are hurting other
mnors in the facility. [ The division] feels it can't protect
the other m nors and needed to do sonething quickly, he said.

3:33: 36 PM

REPRESENTATI VE COGHI LL opined that the question seens to be in
regard to where to hold the minor when transferring froma m nor
facility to an adult facility. Wth regard to the question as
to whether the guiding factor would be in the best interest of
the child, he related his understanding from M. Luckhaupt, the
drafter, that under any other charge the mnor would be held in

the appropriate prison. Representative Coghill suggested that
the mnor would be treated as a mnor in the juvenile system
until the mnor has been shown to have failed one of the five
criteria. However, if the mnor is guilty of a felony, then

that mnor is likely to be a bad actor in the juvenile system
and be hugely disruptive.
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REPRESENTATI VE SAMUJELS noted his agreement with Chair Ranras
that his concern is that mnors who are going to end up in an
adult facility will be an especially bad influence on those
mnors in the juvenile facility who can be rescued, saved, and
rehabilitated. Representative Sanuels then noted his agreenent
with M. Luckhaupt in that as soon as the charging docunent
refers to a felony, there won't be a discussion but rather the
mnor wll be charged and it's left to the prosecutor.

3:36: 07 PM

REPRESENTATI VE CGRUENBERG rem nded the nenbers that if a mnor
commts one of these crinmes, the mnor could be charged with a

new crime and then bound over to be tried as an adult. In
virtually all of these cases the state has a choice, "but
they're <choosing to treat it as a probation violation.

Representative G uenberg then noted that the conmittee should
have an anmendnent that he may want to offer.

3:37:15 PM
The committee took an at-ease from3:37 p.m to 3:39 p.m
3:39:43 PM

REPRESENTATI VE GRUENBERG nade a notion that the commttee adopt
Conceptual Amendnent 1, as foll ows:

Page 3, line 28:

Del ete "and"
Page 3, line 29, follow ng "sentence"

Insert "and a court, following a hearing, has
approved the interimtransfer of the mnor,"

CHAIR RAMRAS offered his wunderstanding that Representative
Samuel s obj ect ed.

MR, LUCKHAUPT, in response to Representative Hol nes, explained
t hat Conceptual Amendnment 1 has three parts before the mnor can
be transferred. The three parts are as follows: the mnor nust
be at l|east 16 years of age, a petition has been filed, and
following a hearing a court approves the interimtransfer of the
m nor . Once the aforenentioned criteria is nmet, the departnent
may transfer the mnor to an adult institution. He expl ai ned
that the aforenentioned is to allow the transfer of the m nor
prior to the hearing on the petition. Once that occurs and the
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court finds the existence of the five [criterial], the mnor
serves the adult sentence at that point and is subject to the
crimnal sentencing and goes to a crimmnal institution. Thi s
woul d apply to the hearing that Representative G uenberg wanted
to go along with the filing of the petition.

REPRESENTATIVE COGHI LL related his understanding that the
| anguage specifies the transfer of the mnor from the Departnent
of Health and Social Services (DHSS) and the Departnent of
Corrections would occur pending the resolution of the petition

Therefore, a petition can be filed and the mnor can be
transferred pending the resolution of the petition.

REPRESENTATI VE GRUENBERG noted that's the case under the current
| anguage of the | egislation.

MR. LUCKHAUPT said that for a 16-year-old mnor a petition is
filed and a hearing regarding the desire to transfer the mnor
is held, then the mnor can be transferred pending the
resolution of the petition.

3:43: 21 PM

REPRESENTATI VE GRUENBERG said that he's offering Conceptual
Amendnent 1 because it can be a considerable period of tine
before the hearing on the petition is held. During that period
of tinme, the mnor would be in an adult popul ation, which nmay or
may not be appropriate. |If the petition is denied, the mnor is
returned to the population in the juvenile detention center. At
that point, the mnor may have been the victim of sonme assaults
at the [adult facility]. Therefore, Representative G uenberg
opined that it's inportant to have a hearing prior to taking
that first step in order to avoid endangering the m nor or those
at the juvenile facility to which the mnor is returned. He
then asked if federal law requires a hearing prior to placing a
mnor in an adult facility.

MR. LUCKHAUPT related that there are issues with federal |aw
regarding pre-trial incarceration of mnors, including those who
are runaways and mnors facing delinguency proceedings. The
situation this bill addresses is a mnor who has been convicted
of an adult crimnal sentence, which is part of the dual
sent enci ng approach. M. Luckhaupt said that he didn't know of
any rules that address "the conviction after a conviction of a
child that restricts a mnor being in an adult institution."

HOUSE JUD COW TTEE - 28- March 10, 2008



VR. NEWVAN i nf or med t he comittee t hat Representati ve
Gruenberg's question is being asked of the US Ofice of
Juveni l e Justice and Delinquency Prevention. Because the m nor
[ being addressed in HB 255] has received a dual sentence the
m nor has been adjudicated in juvenile court "where those rules
apply" as well as sentenced in adult court, it's not clear that
"those rules would apply to a dual sentenced youth who has
recei ved that adult sentence."

REPRESENTATI VE GRUENBERG surmised then that it's not known
whet her [this proposed legislation] will violate federal |aw

MR. NEWVAN remarked, "We don't believe that it does, but we're
seeking confirmation." In further response to Representative
Gruenberg, M. Newran said that he hasn't obtained any ruling.

REPRESENTATI VE GRUENBERG expressed concern as he said he didn't
want the state to potentially violate federal |aw. He remarked
that it's legally nuch safer to do what he's proposing wth
Conceptual Amendnent 1.

3:46: 12 PM

CHAIR RAMRAS said that although he shares Representative
Gruenberg's concern, he is satisfied with the current |anguage
of the | egislation.

REPRESENTATI VE SAMJELS pointed out that 16-year-old mnors are
already placed in the adult prison when charged. These are
juveniles who have been convicted of an underlying crinme and
have violated one of the five offenses |isted. The state has
already made its policy choice to protect the public and protect
the victins of these crines. Representative Samuels said that
he doesn't buy the argunent that there will be a quick hearing
He related his preference for the existing |anguage of the bill.

CHAI R RAMRAS related his understanding that a mnor who conmts
a violent crimnal offense was already being waived into the
adult sentence. Therefore, the dual sentencing was designed for
a mnor who had comritted a class A nisdeneanor or felony and
was going to have a dual sentence. If one of the five factors
is violated, then that mnor would be remanded into the adult
system This is a juvenile, he clarified, who commtted a crine
that wasn't so serious that he/she was initially waived into the
adult system but rather the mnor was held in the juvenile
system [until such tinme as] the minor stepped out of bounds in
one of the five manners specified. Now, the question is whether
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the court should weigh in with an additional hearing or whether
t he system can access.

3:49: 07 PM

REPRESENTATI VE GRUENBERG instructed the nenbers to review
Section 4 of the original |egislation, Version C Section 4
specifies that the petition nust be filed and the court nust
find those factors by a preponderance of the evidence. The

court has to have a hearing and make the factual finding that
the factors have been violated. Representative G uenberg said:

Here, on a tenporary basis, just on the filing of the
petition alone, the kid goes into the adult slamer.

There is no factual finding that that has, in fact,
occurr ed. That is absolutely a key difference and
that's all " m saying. There's got to be a
prelimnary finding of one of those ... factors,
that's all |'m saying. O herwise, it's like filing a
conplaint. Anybody can file a conplaint ... petition

| just want a court to nake a prelimnary finding of
that before you put the kid in the slammer ... on a

per manent basis ....

M5. CARPENETI highlighted that the lead-in on page 3, line 12,
of Version L is discretionary.

REPRESENTATI VE CRUENBERG enphasized that the |anguage doesn't
specify what the court has to do. Therefore, if the court has
the hearing, it will have to nmake the prelimnary finding. He
opined that there are significant problens in allowng a
transfer on a tenporary basis w thout any hearing when a hearing
is required to do so on a permanent basis. "It's unfair not to
require any kind of a hearing by the court, and just on the
basis of a filing of a petition, the kid goes into the adult
jail," he said.

3:51: 38 PM

REPRESENTATI VE SAMJELS reiterated that it's already done wth
t he auto wai vers.

The committee took an at-ease from3:51 p.m to 3:54 p.m

3:54: 04 PM
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DWAYNE PEEPLES, Deputy Conm ssioner, Departnent of Corrections,
explained that DOC has three types of operations that could
address sone of the issues. At Spring Creek facility in Seward
there is a youthful offender unit for those juveniles and those
under age 21 who have already been waived and convicted. Wthin
DOC facilities there are also protective custody units in which
inmates are provided special protection. Furthernore, the m nor
could be placed in a segregated unit, which is a single cell, as
a formof protective custody.

REPRESENTATI VE CGRUENBERG said that although the aforenentioned
is a good idea, a brief hearing by the court could allow it to
make the appropriate referral. He related his preference for
leaving it to the court as to how this is set up. He pointed
out that there is a specific requirenent that the court nmake a
very specific factual finding before the mnor can be referred.
The aforenentioned isn't addressed "by this." Furthernore, how
this is set up is nore appropriately addressed by a judge, he
opined, in order that no habeas corpus is filed. He enphasi zed
the need to avoid passing legislation that wll be struck down.

REPRESENTATI VE SAMUELS surmised that DOC already does this and
that a 16-year-old mnor won't be placed in the general
popul ation of an [adult] facility.

MR. PEEPLES replied yes.
REPRESENTATI VE GRUENBERG asked if it's done in every case.

MR. PEEPLES said that he couldn't testify to every case, but
offered that it's normal procedure to try to keep [mnors]
segr egat ed. For those [minors] who are dual sentenced and
remanded, DOC woul d probably first look to transferring themto
the Spring Creek facility.

REPRESENTATI VE GRUENBERG pointed out that there would be a
period of tinme between when the mnor is remanded and
transferred. Furthernore, sone of those individuals my be
murderers and the mnor may not be in the sane category as the
ot her yout hful offenders. He enphasized the need to take care.

3:57:55 PM

A roll <call vote was taken. Representatives Holnmes and
G uenberg vot ed in favor of Concept ual Amendnent 1
Representatives Dahlstrom Coghill, Sanuels, and Ranras voted
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against it. Therefore, Conceptual Amendnent 1 failed by a vote
of 2-4.

3:58:19 PM

REPRESENTATI VE COGHILL noved to report CSHB 255, Version 25-
LS0914\ L, Luckhaupt, 2/22/08, out of commttee w th individual
recommendati ons and the acconpanying fiscal notes. There being
no objection, CSHB 255(JUD) was reported from the House
Judi ci ary Standing Conmittee.

ADJ QURNVENT

There being no further business before the commttee, the House
Judi ciary Standing Conmittee nmeeting was adjourned at 3:58 p.m
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