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02/ 13/ 08 (H JUD AT 1:00 PM CAPI TOL 120

W TNESS REG STER

REPRESENTATI VE Bl LL STOLTZE
Al aska State Legislature

Juneau, Al aska
PCSI TI ON STATEMENT: Testified as the sponsor of HCR 21.

REPRESENTATI VE MARK NEUMAN

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Testified as the sponsor of HB 3083.

HOUSE JUD COWM TTEE - 2- February 13, 2008



REX SHATTUCK, St aff

to Representative Mark Neuman

Al aska State Legislature

Juneau, Al aska

PCSI TI ON  STATEMENT: Presented an explanation of the changes
from Version K to Version E of HB 303 on behalf of the sponsor,
Represent ati ve Neumnan.

CLYDE (ED) SN FFEN, JR., Senior Assistant Attorney General

Commrer ci al / Fai r Busi ness Section

Cvil Division (Anchorage)

Depart ment of Law (DQL)

Anchor age, Al aska

POSI TI ON  STATEMENT: Provided coments and responded to
guestions during discussion of HB 303.

TERRY BANNI STER, Attorney

Legi sl ati ve Legal Counsel

Legi sl ative Legal and Research Services
Legislative Affairs Agency (LAA)

Juneau, Al aska

PCSI TI ON STATEMENT:  Answer ed questions on HB 303.

CRAI G COVPEAU, Owner

Conpeau’ s Mari ne

Fai r banks, Al aska

PCOSI TI ON STATEMENT: Testified in support of HB 303.

KATHY VAN KLEEK, Senior Vice-President

Government Rel ati ons

Specialty Vehicle Institute of Anerica (SVIA

Irvine, California

POSI TI ON STATEMENT: Testified in opposition to HB 303.

PAUL VATRANO, Executive Vice-President and Counsel
Speci al Vehicle Institute of America (SVIA)

Irvine, California

POSI TI ON STATEMENT: Testified in opposition to HB 303.

LARRY INNI'S, Director of Governnent Rel ations
Marine Retail ers Association of Anerica (MRAA)

Cak Park, Illinois

PCOSI TI ON STATEMENT: Testified in support of HB 303.

DAVI D DI CKERSON, Director, State Government Affairs
Nati onal Marine Manufacturers Associ ation ( NVVA)
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Chicago, Illinois
PCSI TI ON STATEMENT: Testified in opposition to HB 303.

DUDLEY BENESCH, Oaner

Al aska M ning and Diving Supply

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of HB 303.

BUSTER HALL, President

Al aska Marine Deal ers Associ ati on ( AVDA)

Anchor age, Al aska

PCSI TI ON STATEMENT: Testified in support of HB 303.
ACTI ON NARRATI VE

CHAIR JAY RAMRAS called the House Judiciary Standing Conmttee

meeting to order at 1:13:25 PM Representati ves Dahlstrom
Lynn, Hol nes, G uenberg, and Ranras were present at the call to
or der. Representatives Coghill and Sanuels arrived as the

meeting was in progress.

HCR 21 - 2008 NATIONAL CRI ME VICTIMS' RI GHTS WEEK

1:14: 10 PM

CHAI R RAMRAS announced that the first order of business would be
HOUSE CONCURRENT RESOLUTION NO. 21, Supporting the National
Crime Victinse' Rights Wek of 2008.

1: 15: 09 PM

REPRESENTATI VE BILL STOLTZE, Alaska State Legislature, as
sponsor, explained that HCR 21 recognizes the rights of crine
victims and strengthens their rights as guaranteed in our
constitution by supporting the National Crime Victins’ Rights
Week of 2008. He offered his understanding that HCR 21 has
over whel m ng support.

1:17: 28 PM

REPRESENTATI VE DAHLSTROM noved to report HCR 21 out of committee
with individual recomendations and the acconpanying fiscal
not es. There being no objection, HCR 21 was reported from the
House Judiciary Standing Commttee.

HB 303 - MARI NE & MOTORI ZED RECREATI ONAL PRODUCTS
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1:18: 21 PM

CHAI R RAMRAS announced that the final order of business would be
HOUSE BILL NO 303, "An Act relating to marine products and
not ori zed recreational products; and providing for an effective
date." [Before the commttee was CSHB 303(L&C). ]

1: 18: 40 PM

REPRESENTATI VE DAHLSTROM noved to adopt the proposed committee
substitute (CS) for HB 303, Version 25-LS1183\K, Bannister,
2/ 5/ 08, as the work draft.

REPRESENTATI VE HOLMES obj ected for the purposes of discussion.
1: 20: 43 PM

REPRESENTATI VE MARK NEUMAN, Al aska State Legislature, sponsor,
rel ayed that the concept of HB 303 was brought to him by nenbers
of the association for outboard notors, snowrobiles, and ATVs
deal ers of Al aska. He explained that HB 303 is intended to
offer dealers sone protection, simlar to autonobile dealers.
Since 1976, dealers have attenpted to address issues of concern
with the manufacturers but have yet to receive a response, he
opi ned. Every outboard notor, snownmbile, and ATVs dealer
supports HB 303. This bill is nmeant to help protect the
consuner. He offered his belief that M. Sniffen, Departnent of
Law, is now in support of the HB 303.

1: 28: 22 PM

REX SHATTUCK, Staff to Representative Mark Neuman, Al aska State
Legi sl ature, speaking on behalf of the sponsor, Representative
Neuman, referred to a docunent |abeled *Explanation of Changes
to HB 303 version\E to version\K,” and explained that several
duplicative sections were renoved at the suggestion of both
Legislative Legal and Research Services and the Departnent of
Law (DAQL). He referred to item 1, which he said deletes
proposed AS 45.27.010. He referred to proposed AS 45.27.020,
whi ch renoves the just cause | anguage that was unnecessary, and
changes the cancellation or nonrenewal witten notice from 120
days to 90 days. Proposed AS 45.27.030, subsections (b) and (c)

were deleted at the reconmendation of the DOL, he said. These
subsecti ons added unnecessary requirenents for manufacturers and
were considered duplicative. He referred to proposed AS

45.27.120, and noted that subsection (b) paragraph (2) is
deleted since the DOL suggested it my involve anti-trust
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i ssues. He referred to proposed AS 45.27.230, and advised that
the | anguage allows a dealer up to 24 nonths to enter into a new
agreenent in order to better serve custoners. He referred to
proposed AS 25.27.300, and explained that several sections
relating to mandatory repurchases were conbined. He referred to
proposed AS 45.27.310, which |engthens the response tinme from 30
to 60 days, he said. He referred to proposed AS 45.27.330,
whi ch changes the |anguage to include the anount allowed by | aw,
which will also cover rate changes, he noted.

1: 37: 59 PM

MR. SHATTUCK referred to proposed AS 45.27.410, and stated that
an effort was made to elimnate duplication and that this
section was included as recommended by the DOL. He referred to
proposed AS 45.27.820, which clarifies the amunt of the fine
and penalties allowed, he stated.

REPRESENTATI VE NEUMAN, in response to Chair Ranras, advised that
he is confortable that Version K addresses the issues of anti-
conpetitive and constitutionality issues.

REPRESENTATI VE HOLMES renoved her objection to the adoption of
Version K as the work draft. There being no further objection,
Version K was before the commttee.

REPRESENTATI VE GRUENBERG al so noted that nenbers' packets have a
sectional analysis for Version K

1:42: 59 PM

REPRESENTATI VE NEUMAN, in response to Representative G uenberg

answered that proposed AS 45.27.010, Formation of Agreenent, was
deleted at M. Sniffen's recommendati on. He offered that the
| anguage is currently contained in AS 45.45. 700.

REPRESENTATI VE GRUENBERG referred to proposed AS 45.45.700,
which read: “a distributor nay not coerce or attenpt to coerce
a dealer ... 7 He inquired as to whether a manufacturer that
has a separate corporation for distributors is covered under the
statute. He offered that the term “distributor” is defined in

proposed AS 45.45.790 (2), which read: “distributor” neans a
person who enters into a distributorship agreenent ...7". He
expressed concern that the bill is perhaps too narrow to protect
t he deal er.
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CHAI R RAMRAS noted that Representative Guenberg is speaking to
| anguage from a prior version of HB 303. This language is no
| onger contained in Version K, he stated.

CLYDE (ED) SNFFEN, JR, Senior Assistant Attorney GCeneral
Comrercial/Fair Business Section, Cvil Dvision (Anchorage),
Department of Law (DOL), answered by referring to the definition
in AS 45.45.790, and stated that a distributor is defined to
mean a whol esaler, a manufacturer, or a person that is a parent
corporation or affiliated corporation of either of those. He
said he believes this |anguage is broad enough to enconpass
agreenents between manufacturers and deal ershi ps.

1: 46: 36 PM

TERRY BANNI STER, At t or ney, Legi sl ative Legal Counsel
Legislative Legal and Research Services, Legislative Affairs
Agency (LAA), offered that she has not examined this issue since
she considered AS 45.45 to be a separate chapter, but said she
does think it should be exam ned. She opined that even if the
term “manufacturer/distributor” is used, it may not apply to the
products in the new chapter.

REPRESENTATI VE GRUENBERG opi ned that the definition would apply
to a manufacturer, but only if that manufacturer entered into a
di stri butor agreenent.

1:47:57 PM

MR. SHATTUCK referring to the sectional summary for HB 303,
Version K, and explained that proposed AS 45.27 would prohibit a
manuf acturer/distributor from threatening to cancel wthout
witten notice. He referred to proposed AS 45.27.020, which
would prohibit a manufacturer/distributor from unreasonably
wi t hhol ding consent to the sale or transfer of an agreenent.
M. Shattuck referred to proposed AS 45.27.030, which would
prohi bit a manufacturer/distributor from changi ng an agreenent
wi t hout providing reasonabl e noti ce.

MR. SHATTUCK referred to proposed Article 2, AS 45.27.100, and
pointed out that this proposed section is derived from AS 45. 25
which relates to autonotive dealers. He noted that this
proposed section refers to geographic areas but mrrors the
autonotive dealership statutes and tries to strike a balance to
establish deal er territories wi t hout i ntrudi ng in t he
manuf act urer/ deal er contracts.
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1: 52: 02 PM

MR. SHATTUCK referred to proposed AS 45.27.110, which would
require that a manufacturer or distributor nust give a dealer
noti ce before changing an area of responsibility, he stated. He
expl ai ned that proposed AS 45.27.120 would prohibit a
manuf acturer/di stributor from entering into an agreenent to add
a dealer within an existing dealer’s area of responsibility
wi t hout giving notice. He pointed out that Alaska is unique in
that many dealers offer nultiple brands of products. He opi ned
that sonme of areas of concern about conpetition are elimnated
when these el enments are recogni zed.

MR, SHATTUCK referred to Article 3, proposed AS 45.27.200, which
would prohibit a manufacturer/distributor from selling or
shipping a product to a dealer prior to the agreenent being
si gned, he stated. He referred to proposed AS 45.27.210, which
woul d prohibit a manufacturer/distributor from coercing a dealer
to order or accept deliver of a product, he noted. He stated
t hat pr oposed AS 45. 27. 220 woul d pr ohi bi t a
manuf acturer/di stributor from  refusing to deal or ship product.
He referred to proposed AS 45.27.230, which would require a
manuf acturer/distributor to continue to sell a dealer parts for
a specific length of tinme after the agreenent is termnation, he
st at ed. He offered that this provision is needed in Al aska due
to the renote areas that dealers serve and to provide consumer
protection. He referred to proposed AS 45.27.240, which would
prohi bit a manufacturer/distributor from del aying, refusing, or
failing to deliver reasonable quantities of products, he stated.

MR, SHATTUCK stated that proposed AS 45.27.250 would prohibit a
manuf acturer/di stributor from refusing to allow a dealer to
select the nmethod and carrier for product delivery. He
explained that Alaska is unique due to the distances from the
manuf acturer and this provision would recognize that the deal ers
have the necessary expertise to know which shipping nethod is
best . He said that proposed AS 45.27.260 would make
manuf acturers solely responsible for damaged products. He
surmsed that this provision may need nore discussion between
manuf act urers and deal ers.

M. SHATTUCK referred to proposed AS 45.27.300, which would
require a manufacturer/distributor to repurchase parts from a
dealer’s inventory when a dealer stops being a dealer. He
expl ained that sonme nenbers of the House Labor and Comrerce
Standing Conmmttee expressed concern about Article 4 and
suggested that it may need nore focus.
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MR. SHATTUCK referred to proposed AS 45.27.310, which would
require a manufacturer to repurchase products within a certain
ti mefrane. He noted that nany products do not |eave the state,
but are redistributed to other dealers. He referred to proposed
AS 45.27.320, which would allow the dealer to retain sone

di sconti nued products and parts. He referred to proposed AS
45.27. 330, which would require the manufacturer to pay interest
to the dealer | f the manufacturer/distributor fails to
repurchase products, he stated. He referred to proposed AS
45. 27. 340, which would base the repurchase anounts on the
dealer’s landed cost at the dealer’s facility, he noted. He

referred to proposed AS 45.27.350, which would place the
responsibility for transportation and storage costs of
repurchased products on the manufacturer, he said. He referred
to proposed AS 45.27.400, which would require the manufacturer
to provide a product’s ultimte purchase from a dealer, he
st at ed. This provision relates to a warranty aspect due to a
federal requirenment that the dealer provide a warranty to the
custoner at the time of purchase, he offered.

1:57:18 PM

REPRESENTATI VE NEUMAN pointed out that many of the remaining
provisions of HB 303 set out the requirements between the

manuf acturer and the deal er. He stated that Article 4 sets out
product replacenent requirenents, such as the responsibility for
repl acenent of defective products. He conveyed that Article 6
provides for liability of a manufacturer/distributor or dealer
for audits and agreenents, and on conpetition issues. He noted
that Article 7 pertains to agreenent provisions. He said that

Article 8 sets out the general provisions, which are nodel ed
after the statutes that assist autonobile deal ers.

REPRESENTATI VE NEUMAN referred to Article 5, which pertains to
defective parts and the return of the defective parts, he
st at ed. He conveyed that HB 303 takes into account what is
realistic for Alaska with respect to the distribution system
He pointed out that the manufacturers’ concerns were also
factored into HB 303.

CHAI R RAMRAS pointed out that the commttee is aware of sone of
the potential conpetitive and unconstitutional issues that are
raised in HB 303 that are being addressed in the sectional in
Ver si on K

2:01: 25 PM
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MR. SNIFFEN, in response to Chair Ranras, posited that Version K
has resolved nuch of the DOL concerns about HB 303. The DOL
nei t her opposes nor supports HB 303, although he said he cannot
pi npoi nt any provision that causes him concern. He offered that
the DOL always has sone concern with legislation that tends to
restrict manufacturer/distributors from activity. He opined
that the DOL likes to see the marketplace determ ne the outcone.
He further offered that Version K contains sonme good consuner
protection measures. O her provisions, as noted by M.
Bannister's nmeno, may still encounter a few constitutional
“snags” that the DOL has not had an opportunity to review He
surm sed that he would need to rely on sonme of the manufacturers
and dealers to explain the inpacts sone of these restrictions
m ght have on their relationships since the DOL does not
consider itself to be an expert in this industry with respect to
the terns of the agreenents.

2: 03: 53 PM

CHAI R RAMRAS di scl osed that M. Conpeau resides in his community
of Fairbanks. He further disclosed that he previously purchased
a boat from Conpeau’s Marine and that he also has had his “Sea-
Doo” repaired at Conpeau’s Mari ne.

2:05:23 PM

CRAI G COMPEAU, Owner, Conpeau’s Marine, related that his conpany
is a fourth generation famly business that sells boats,
snowmobi | es, four wheelers, and outboard notors. He stated that
their custoners are primarily from the interior and bush
communities of Al aska. He said that over the past 64 years
manuf acturers have conme and gone. He opined that he has seen
vast differences in how sone manufacturers treat their dealers
and consuners. He characterized sonme nanufacturers as honorabl e
and others as less interested in custonmer satisfaction than in
short term profit at the expense of consuners. He opined that
HB 303 levels the playing field and hel ps manufacturers who need
gui dance in playing fair. Boats, snownobiles, and four-wheelers
are comonly referred to as recreational products. In Al aska
many rely on these vehicles as the primary neans of daily
transportation. He stated that it is no wonder that every state
in the union has passed laws to protect dealers and consumers
from abuses from giant autonobile manufacturers in the sane
manner that HB 303 protects dealers and consuners from the
manuf act urer of recreational vehicles.
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[ Chair Ranras turned the gavel over to Vice Chair Dahl strom]

MR COWEAU went on to inform nenbers that he has never
testified before the legislature prior to HB 303. He surm sed
that legislators have seen the power and influence that
manuf acturers can nuster by their sheer size, econom c power,
and cl out. He argued that is why HB 303 is inportant to help
smal | busi nesses. He stressed that HB 303 would provide
saf eqguards that ensure manufacturers who w eld significant power
over dealers and consumers cannot use that power to take unfair
advantage in their business dealings. Not hing in HB 303 would
insul ate dealers frominpacts of their bad business decisions or
practices, he opined. The bill would still allow manufacturers
to termnate dealers for just cause. He opined that HB 303 al so
helps to ensure that nanufacturers don't act in an arbitrary

manner or in bad faith. This bill would add to the list of
states that have enacted simlar legislation such as California,
M ssouri, Georgia, Louisiana, Texas, and New York. This bill

woul d help dealers in all parts of the state, he opined.
2:08:47 PM

REPRESENTATI VE COGHILL offered that he is synpathetic to the
concerns expressed by dealers. Qutside of the |egal issues that
were raised, he noted that one of the criticisnms is state
i nvol venent in negotiations between manufacturers and deal ers.

MR. COVWPEAU answered that one provision in HB 303, is that the
manufacturers treat the dealers fairly when it pertains to

warranty reinbursenent. He pointed out that for vyears his
conpany has sold products wth a warranty. However,
unfortunately t he rei mbur senent rates are extrenely

guestionabl e, he opined. He further added that dealers in rural
Al aska incur high costs since the manufacturer refuses to cover
any of the transportation costs. He opined that dealers absorb
those costs. He characterized the problem as one that hurts the
consuner since the dealer nust pass on the costs of warranty
wor k. He said, “Wre obligated by the contract to do the
warranty work and we want to do the warranty work. We | ust
don’t want to do it at a loss.”

REPRESENTATIVE COGHILL related his wunderstanding that HB 303
woul d supply the dealer with legal tools. He inquired as to
whet her deal ers currently have any recourse on warranty costs.

MR. COMPEAU answered that it is inpossible to conplete the
warranty work in the tinmeframes for sonme of the warranty
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repairs. For exanple, some warranty reinbursenment clains are
set at .3 hours, or 20 minutes, which does not allow dealers to
get the machine in the shop, and replace the part, let alone to
do the necessary paperwork, he noted. One of the provisions in
HB 303 would require manufacturers to pay the deal ers one hour
of admnistrative charge for the warranty, which he surm sed
woul d hel p deal ers. He offered that the dealers don't want to
argue about manufacturers using flat rates for warranty repairs,
but the deal ers nust have sone neans to offset these costs.

2:12: 58 PM

REPRESENTATI VE COGHI LL related his own experiences in living in
Nenana, Alaska and the reality and necessity to fix ones own
equi pnent even if it is under warranty. He expressed concern
with the practical aspects of HB 303 for dealers. He surm sed
that under HB 303, the dealers would still need to hire an
attorney to assert their contractual ternms. He acknow edged
some cases in which the dealer must negotiate with an egregi ous
manuf act urer .

[Vice Chair Dahlstromreturned the gavel to Chair Ranras.]

MR. COWPEAU offered his belief that passage of HB 303 would
effectively force manufacturers to focus on quality control of

their products. He opined that the dealers want a higher
quality product and fewer warranty issues so the dealer and
consuner can enjoy the products. He characterized HB 303 as a

safeguard for dealers against poor quality distributors. He
surm sed that the only manufacturers that would be affected by
the bill are those that currently do not cover warranties or
buil d defective products.

2:15: 29 PM

REPRESENTATI VE GRUENBERG referred to proposed Section 1, AS
45. 25. 920 and characterized AS 25 is a conplex title that covers
nmotor vehicle repairs, distributorships, and other provisions
that relate to notor vehicles. He noted that the chapter covers
the Uniform Commrercial Code.. He pointed out that Section 1
resolves at |east one conflict between proposed AS 45.25.920 and
AS 45.25, which pertains to notor vehicle transactions. Si nce
conflict of laws is a conplex subject, which he opined often
troubl es judges, he surm sed that the question will be which of
these various state |aws applies. He speculated that a court
m ght view that Section 1, if enacted, would make AS 45.25.920
“trunp” the nmotor vehicle transactions. However, it is
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difficult to sort through which provision wll apply. He
inquired as to whether M. Sniffen or Ms. Bannister could answer
if other sections need to be added to HB 303 to resolve these
conflicts of |aw issues.

2:17:51 PM

M5. BANNI STER offered her belief that it would be a good idea to
include a statenment in AS 45.45.700 to AS 45.45.790 to describe
whi ch chapter governs if a conflict between statutes arises.
The commttee has addressed AS 45.25 to explain that this new
chapter would govern, but it is desirable to outline the
authority in case a conflict exists.

REPRESENTATI VE GRUENBERG noted that the Uniform Commercial Code
(UCC) has several provisions pertaining to sales, such as
warranty section. It would be useful to have the legal drafter
review potential conflicts and ensure resolution of the
conflicts to avoid |l egal problens for deal ers and consuners.

REPRESENTATI VE NEUVMAN referred to page 1, line 5-6, of proposed
AS 45. 25.920, which read:

If a provision of this chapter conflicts wth a
provision in AS 45.27, the provision in AS 45.27
governs.

[ Chair Ranras turned the gavel over to Vice Chair Dahl strom]

REPRESENTATI VE GRUENBERG poi nted out that proposed AS 45.25.920
only covers one chapter. He noted that AS 45.25 , which
pertains solely to notor vehicle transactions and does not cover
di stributorshi ps addressed in proposed AS 45.27. He cautioned
commttee nenbers should resolve the governing authority for all
chapters covered in HB 303.

REPRESENTATI VE NEUMAN opi ned that HB 303 does address the |ega
authority for the proposed chapter under Title 27.

REPRESENTATI VE LYNN inquired as to the magnitude of the issues
that dealers face. He further asked for clarification of any
detrinmental inpact HB 303 wll have on manufacturers and
expressed concern that some manufacturers may no |onger wish to
do business in Al aska.

MR. COMPEAU offered his wunderstanding that other states have
adopted simlar |egislation. He pointed out that manufacturers
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have not decreased conducting business in those states. He
opined that the legislation is better for consunmers. Initially,
these states held simlar concerns about the inpact |egislation
woul d have on the nunmber of manufacturers that would operate,
but they found that manufacturers did not |eave the state or
quit selling products in their states. He acknow edged that
while it may cost manufacturers nore to do business, it provides
an incentive for them to build better quality products so
dealers are not burdened with warranty costs and consuners are
not burdened with non-functioning notors.

2:23: 08 PM

REPRESENTATIVE LYNN inquired as to why manufacturers do not
support the bill.

MR. COMPEAU offered his belief that HB 303 is ained at those
manuf acturers that don't such as those that pay half the |abor
amount for repairs. In further response to Representative Lynn

M. Conpeau opined that those who do not support HB 303, nmay be
manufacturers that are not doing a good job of working wth
deal ers. He also acknow edged that sone manufacturers are
perform ng well wth deal ers.

2:23: 59 PM

REPRESENTATIVE COGHILL inquired as to the regular |length of
deal er contracts w th manufacturers.

MR. COWPEAU advised that nost dealer contracts are annual
contracts that are typically signed during the annual neeting.
However, contracts vary in length and sonme span a two or three
year period of tine.

2:24:21 PM

MR. COWPEAU, in response to Representative Hol mes, noted that HB
303 does not change the current territorial limtations for
deal ers and manufacturers, which tends to be driven by denmand

Most nmanufacturers realize that it isn't a good business
practice to set up too nmany dealers in an area. In further
response to Representative Holnmes, M. Conpeau answered that HB
303 codifies what is current practice with respect to limts on
dealer territories.

2:26:46 PM
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REPRESENTATI VE HOLMES referred to proposed AS 45.27.440(d),
which refers to rei nbursenent rates, and reads:

A manufacturer or distributor shall reinburse the
authorized dealer for product parts at the current
manufacturer's full suggested retail price and shall
ship each part to the authorized dealer w thout cost

for freight or handling. The reinbursenent shall be
calculated at 1.5 tines the authorized dealer’s | anded
cost .

MR. COWEAU answered that it is very unusual that manufacturers
woul d not list a suggested retail price for parts. He surm sed
that the language is in this subsection would cover instances in
cases in which a product price is not |isted.

REPRESENTATIVE HOLMES inquired as to whether dealers are
currently reinbursed at the full retail price.

MR. COWEAU answered that dealers are «currently reinbursed

closer to the actual dealer cost wth a small increase.
However, problens arise when dealers nust perform warranty work
in lieu of selling the same products at full price to retai

cust onmers. He <characterized this situation as literally

“chasi ng busi ness away.”
[Vice Chair Dahlstromreturned the gavel to Chair Ranras.]
2:30: 20 PM

KATHY VAN KLEEK, Senior Vice-President, Governnent Relations,
Specialty Vehicle Institute of Anerica (SVIA), stated she has
not had an opportunity to review the commttee substitute and
would like to do so. Thus, her remarks may not be applicable to
Version K, but she is making her comments based on the earlier
version of HB 303. She stated that SVIA opposes HB 303 as

overreaching and sinply “bad public policy.” She related that
SVIA believes the bill would have a negative effect on ATV
manuf acturers, distributors, and consuners. The other seven

states referenced as having sinmilar |egislation perhaps are boat
laws since she is not aware of any state with an ATV law with
the sone of the egregious provisions of HB 303. She rel ated
that SVIA has concerns with a nunber of the bill's provisions,
but offered to only highlight a few She offered that SVIA
believes that these issues are nore appropriately addressed
bet ween the individual nmanufacturers and their dealers than by
statute. She stated that SVIA has never been contacted to
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di scuss these issues since 1976. In fact, the ATV industry did
not even start wuntil the 1980s. She offered that SVIA was
formed in 1983.

M5. VAN KLEEK noted that the issues involve conpetitive
considerations and the mgjority of the dealerships are multi-
brand deal ers. Every dealer signs an agreenent wth the
manuf acturers stating the terns of agreenent. She rel ated that
SVIA would wel cone the opportunity to discuss specific concerns
with dealers. She pointed out that HB 303 nandates | engthy
notice agreenents before a dealer <can be termnated so
materially underperformng dealers will be allowed to continue
with seriously deficient behavior for an overly long period of
time causing high levels of custoner dissatisfaction, costing
manuf acturers noney in sales revenue and unreasonably raising
busi ness costs. Even nore egregious, she opined, is that the
manuf acturers nust continue to provide the dealers with parts
for 2 vyears after termnation and allow any dealer who
di sconti nues business to retain discontinued parts and products
effectively ensuring that the underperformng dealer wll
continue to represent the brand nanes.

M5. VAN KLEEK noted that SVIA's dealerships are full [I|ine
deal erships that are designed to sell and service its products
and provide its custonmers with the highest quality experience,
in terms of product choice, after-sale service, and custoner
support. She added that dividing product sales from part sales,
and enabling dealers to provide one vital function but not the
other, is unacceptable to SVIA. This practice would only allow
unfair conpetition, would cause customer confusion, would have a
negative inpact on the permanent investnent of full-line
dealers, and would disrupt distribution channels. She noted
that replacenent parts represent a significant profit center for
SVIA dealers, who nmake a sizeable permanent investnent in
facility, inventory, staffing, and advertising. She opined that
a parts only dealer could, and likely would, capture the
lucrative profit opportunity while making little to no pernmanent
i nvest nment .

M5. VAN KLEEK offered that parts could even be sold online in
whi ch case facility or custoner interface is not required, which
woul d allow term nated dealers to continue to engage in the sale

of parts wundercutting all the valued dealers in Al aska, who
carry a full Iline of products and parts and provide quality
service to the consuner. She said that SVIA manufacturers

reasonably reinburse dealers for the required warranty service.
Wil e each manufacturer establishes its own reinbursenent rate,
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agreed upon by the dealer in its agreenent, the ATV industry
generally reinburses dealers at the posted retail rate for
warranty and recall work, and at |east the dealer cost for parts
plus a 10 percent markup depending on the certified technicians.

M5. VAN KLEEK said that furthernore, HB 303 requires that
warranty service work be reinbursed at the dealer’s retail rate,
which is not a discount rate, as well as reinbursenent of an
addi ti onal hour at the retail rate for the dealer’s
adm nistration, and an additional 25 percent mark-up of the
dealer’s handling fee to cover the shipping costs for parts
replaced under warranty. She noted that replacenent parts
represent a significant profit center for SVIA deal ers, who nake
a sizeable pernmanent i nvest ment in facility, i nventory,
staffing, and adverti sing. She opined that a parts only dealer
coul d, and likely would, capture the lucrative profit
opportunity while making little to no pernmanent investnent.

M5. VAN KLEEK offered that parts could even be sold online with
no facility or custoner interface, which would allow term nated
dealers to continue to engage in the sale of parts and undercut
all the valued dealers in Alaska, who carry a full I|ine of
products and parts and provide quality service to the consuner.
Basically, HB 303 requires manufacturers to insulate dealers
from all risks normally associated and assunmed by business
owners in the free enterprise system She suggested that if a
dealer decides to go out of business and termnates his
franchise, under HB 303 the manufacturer is responsible for
repurchasing his inventory.

2:36: 00 PM

M5. VAN KLEEK opined that manufacturers strive to nake parts
available for warranty repairs as quickly as possible and she
said she was not aware of any state |law that mandates that
manuf acturers provide the part within 30 days or offer a full
product replacenent or full refund to the dealer. She opi ned
that [setting] an absolute tine for supplying the repair part is
not only extrenmely problemtic, but unr easonabl e. The
overriding objective of warranty repair and recall is custoner
safety. Curing a defect nmay involve reengineering and
manufacturer in addition to distribution and these functions
can’t be rushed to nmeet an unrealistic deadline.

M5. VAN KLEEK reiterated that she was not aware of any other

state statute that [allows] a dealer to dictate the method and
carrier for product delivery. Manuf acturers have established
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delivery systens and to use another carrier or shipping method
raises costs, in terns of the delivery itself and al so nanpower
costs and costs to admnister different shipping systens. Ms.
Van Kleek opined that proposed HB 303 disproportionately
protects under perform ng deal ers who aren’ t provi di ng
appropriate |levels of service and sales support to custoners at
the expense of other dealers and Al aska consuners. Ther ef or e,
dealers who invest in the brand are harned because
underperformng dealers remain in the network and offer buyers
poor experiences, both in ternms of service and availability of
product, she opined. Such dealers hurt SVIA brand nanes and
hur t t he consuners si nce hi gher operation costs for
manufacturers and increased litigation costs lead to higher
product costs. Regul ating dealerships in this manner will only
i ncrease the business cost for all, will reduce consumer choi ce,
decrease conpetition and wultimately increase the cost of
recreation products to Al askans.

2:38: 01 PM

REPRESENTATI VE NEUVMAN referred to a letter in commttee nenbers
packets from the Marine Retailers Association of Anerica (MRAA)
He read a portion of the letter, as foll ows:

|"m very pleased to report MRAA has not heard of any
|l oss of business or jobs in any of these states.
Actual |y, to the contrary of what many  boat
manuf acturers thought, we now see dealers in those
areas investing in new facilities and hiring new
enpl oyees, because the long-term | egal agreenents have
given them security. W see dealers increasing
inventories and expanding business, because the |ack
of fear of unforeseen cancellations by manufacturers.
And, nost inportantly we see happier custoners,
because their boats are being serviced in a vastly
i nproved tinme period and because the state |egislation
provi des for warranty reinbursenent on |abor and parts
at a fair level to the dealers.

REPRESENTATI VE NEUVAN pointed out that allowing a dealer to
stock parts for up to 24 nonths after the termnation of a
contract provides consunmer protection by ensuring that parts are
continually avail able. Under HB 303, when a dealer |oses
hi s/ her deal ership, he/she can retain product parts for up to 24
nmonths so that consunmers have the parts available for repairs.
He noted that the consunmer also is entitled to know what date to
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expect the warranty part. He characterized the provisions in HB
303 as “fair to consumers.”

[ Chair Ranras turned the gavel over to Vice Chair Dahl strom]
2:40: 41 PM

REPRESENTATI VE GRUENBERG noted that M. Van Kleek’'s testinony
outlines SVIA's concerns with a prior version of HB 303. He
surm sed that sonme of those concerns may have been addressed in
Version K He inquired as to whether Ms. Van Kl eek could review
Version K and provide the conmmttee wth any outstanding
concerns she may have with the bill.

M5. VAN KLEEK agreed to provide the committee with witten
coment s.

2:43: 37 PM

PAUL VATRANO Executive Vice-President and Counsel, Special
Vehicle Institute of Anerica (SVIA), stated that he has al so not
had an opportunity to review Version K He noted that many of
the industry's legal concerns were addressed in M. Sniffen's
|etter of February 6, 2008. He noted that several provisions
of the bill address obligations, conduct and renedies in
conjunction wth sales transactions between dealers and
manuf act urers. First, these provisions are not necessary
because Al aska has adopted the Uniform Comrercial Code (UCC)
whi ch al ready addresses the sane subjects, he opined. Pr oposed
AS 45.27.410 would restrictively mandate the response by
manuf acturers and distributors to defects. This bill’s approach
is inconsistent with the Consuner Product Safety Act (CPSA)
regul atory schene, he opined.

VR. VATRANO also pointed out that the applicable CPSA
regul ati ons provide manufacturers and distributors the option of
subnmitting to the Consuner Product Safety Conmi ssion (CPSC) a
corrective action plan outlining renedial action to protect the
public from substantial product hazards. The regul ations
specifically require “a statenent of the action which wll be
undertaken to correct the product wunit in the distribution
chain, including a tinetable and specific information about the

nunber and location of such units.” Recogni zi ng that
appropriate and efficient responses depend on particular
ci rcunst ances, CPSA regul ations perm t manuf acturers and

distributors to develop a flexible situation specific response
for units within the distribution chain and that response shall
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be approved by CPSC. This bill nmandates an unreasonably short
initial response tine and punitive renmedies for a late initial
response, which is inconsistent with the letter and spirit of
t he CPSA regul atory schenme, he opi ned.

[Vice Chair Dahl stromreturned the gavel to Chair Ranras.]

MR. VATRANO continued by stating that proposed AS 45.25.410 is
probl emati ¢ because it is vague and overly broad. The term
“defective” is not defined in HB 303 so it could be interpreted
to enconpass significantly nore products than those that are

consi dered substantial hazard products under the CPSA. It is
i ncongruous for state law to provide onerous and restrictive
responses in connection with all defects while federal |aw

provides for a flexible situation for response in connection
with potentially dangerous defects, he opined.

[Chair Ranras turned the gavel over to Vice Chair Dahl strom]

MR.  VATRANO continued by stating that proposed AS 45.27.600
woul d exenpt dealers from paying manufacturer or distributors
for itens identified by an audit, if the underlying transaction
occurred nore than two years prior to the beginning of an audit.
This provision would create a special statute of l|imtations
wi thout justification, he opined. Currently, AS 09.10.053
provides a 3-year special statute of l|imtations for expressed
or inplied contractual clains, he stated. This bill would alter
established Alaska |law regarding contractual limtations for a
single class of claimants that is nmanufacturers or distributors,
he opined. He concluded that there is no need or justification
for such unique and discrimnatory treatmnent.

REPRESENTATI VE CGRUENBERG asked M. Vatrano to key his comments
to the specific page and |ine nunber of Version Kin his witten
t esti nony. He characterized M. Vatrano's testinobny as raising
i nportant |egal issues to review.

2:49: 05 PM

REPRESENTATI VE SAMJELS inquired as to the fundanental problem
that HB 303 tries to address. He posed a scenario in which a
new Yamaha dealer would receive a contract. He surm sed the
contract would be a standard contract prepared for all dealers.
He surm sed that the problem Al aska deal ers encounter may be due
to its geography and the associ ated shi ppi ng costs.

VMR. COMPEAU agr eed.
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REPRESENTATI VE SAMUELS asked whet her a Yamaha Deal er s
Association exists for dealers to outline the unique problens
for Alaska’s dealers that are different than in other states.

MR. COMPEAU expl ai ned that these issues have been brought up on
numer ous occasions, but nmanufacturers have not addressed the
deal er’ s concerns.

REPRESENTATI VE SAMJELS expressed concern with the state being
involved in negotiations of contracts between two private
busi nesses.

2:52: 35 PM

LARRY INNIS, Director of Government Relations, Mrine Retailers
Associ ation of Anerica (MRAA), said that MRAA strongly supports
HB 303. He read prepared testinmony as follows [original
punct uation provided]:

Thank you for giving the Marine Retailers Association
of America (MRAA) the opportunity to testify in strong

support of H B. 303. MRAA is the national trade
association representing snall businesses in the
retail-side of recreational boating. MRAA represents
approximately 3,000 boat dealerships, nmarinas, and
marine retail stores. In addition, MRAA works closely
with |ocal, st at e, and regional marine trades

associ ati ons, such as the Alaska Mirine Dealers
Associ ati on.

Since MRAA was founded 35-years ago, we have worked to
protect the investnments and to pronote fair business
practices of the boat dealer and other retailers.
Dealers are clearly the contact point between boat
manufacturers and consuners, and boat dealers work
hard to enhance the buying and boating experiences to
make recreational boating safe and enjoyabl e.

By way of background on the MRAA position on
deal er/ manuf acturer agreenents and |egislation, as
early as in 1976, WMRAA first prepared a node

deal er/ manuf act urer agreenment that contained about 20
specific clauses that we believed would have nade a
fair and level playing field between deal ers and boat
manuf act urers. The nodel agreenent was circulated to
boat manuf act ur er s, and MRAA and boat deal ers
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encouraged manufacturers to use the nodel agreenent.
We received virtually no response to our request.

In 1996, 20-years |later, MRAA authored a second
version of the nodel deal er/ manufacturer agreenent
wi th several updates and additions. We went through
the same comunication process and encouraged boat
manuf acturers to use the nodel agreenment to establish
and inprove the business relationship with dealers.
We again received virtually no response.

In 2002, responding to nunerous requests from our
menber shi p, MRAA prepared a nodel deal er/ manufacturer

agreenent legislative bill. The nodel bill was
intended to be used as a basis for enactnment of state
| egi sl ati on. Any state nmarine trades association
could use the nodel bill in total or in part, and
several have, including Mssouri, Georgia, and New
Yor k.

There are now seven states t hat have

deal er/ manuf acturer |egislation in place, and |’ m very
pl eased to report MRAA has not heard of any |oss of
business or jobs in any of these states. Actually, to
the contrary of what many boat manufacturers thought,
we now see dealers in those areas investing in new
facilities and hiring new enpl oyees, because the | ong-
term | egal agreenents have given them security. W
see dealers increasing inventories and expanding
busi ness, because the Jlack of fear of unforeseen
cancel l ati ons by manufacturers. And, nost inportantly
we see happier custoners, because their boats are
being serviced in a vastly inproved tinme period and
because the state legislation provides for warranty
rei nmbursenent on |abor and parts at a fair level to
t he deal ers.

In 2004, the National Marine Manufacturers Association
(NMVR) responded to the increasing concern expressed
by deal ers over the business relationships with their
manuf acturers, the increased nunber of forced and
unf oreseen deal er cancellations by mnufacturers, and
the increased nunmber of dealer/mnufacturers bills
being introduced in state houses by organizing a
special task force to once again study the |anguage of
deal er/ manuf acturers agreenents. The task force
consi sted of both boat dealers and boat manufacturers
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with the clear purpose to provide a usable docunent
that would address the mjor areas of concern. 12
deal ers and 12 manufacturers worked for many nonths on
the project with the result that a new nodel agreenent
contai ning 10-sections, which addressed nost of the

items of concern, was created. A large nunber of
manuf acturers mnade prom ses to honor the agreenent,
however, in actuality the long history of broken
prom ses remains with only one manufacturer indicating
it planned to use the nodel |anguage in its 2007
agreenent . As a result, dealers are again going to

their state houses to ask for a |legislative fix.

H B. 303 addresses many concerns expressed by dealers
t hroughout the history of this issue, including fair
and tinely paynent of warranty clainms, product by-
backs due to manufacturer cancellations, assurances of
territorial rights, the long-term security of multi-

year contracts, and protection from unwarranted
cancel l ations by manufacturers, such as a failure to
re-new for no cause. The dealer ability to cancel a

manufacturer is the right of any small business that
we have not seen abused in other states.

| fear that once again the 35+ years of frustration
conti nues. It is clear to MRAA that dealers have
again been msled and their only alternative to find
protection and the fair treatnent they deserve in the
busi ness relationship t hey have Wi th their
manufacturing suppliers is to seek a legislative
answer . We applaud the work of the Al aska House to
ook into this problem and to offer an outstanding
solution wth HB. 303. W thank especially
Representative Mark Neuman, as the primary sponsor of
H. B. 303.

Again, thank you for allowing nme to testify in strong
support of H. B. 303.

2:57:57 PM

DAVID DI CKERSON, Director, State CGovernnent Affairs, National
Marine Manufacturers Association (NWA), characterized M.
Innis’s testinony as not recognizing the progress that has been
made through the task force process. He argued that far nore
t han one manufacturer has adopted the plan. He opined that the
fair market and open market works and that a trenmendous nunber
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of the elenments within the deal er agreenent have been adopted.
He pointed out that M. Innis’s claiminsists that every single
word nmust be adopted in order for the agreenment to be held in
conpl i ance. He argued that the free narket has shown that a
nunber of provisions have been adopted by nore than 100
[ mnuf acturers]. However , HB 303 does not cover t he
rei mbursenent to manufacturers for travel to an offsite |ocation
to provide warranty service, he noted. He pointed out that when
any the warranty request is approved, the person must bring in
the product for repair, just as they would with an autonobile
repair. He offered that of the 354 warranty requests on Mercury
engi nes last year, only 3 requests were nmade for distance travel
and all were approved at the standard rate.

3:00: 13 PM

MR. DI CKERSON inquired as to whether Version K provides for the
“buyback” of products in the event that the dealer cancels the
annual agreenent.

REPRESENTATI VE NEUMAN answered that the reason for the buyback
provision is that the manufacturers changes the nunbers of
products shipped, which results in the consuner paying a higher
price. Primarily, this provision would help deal ers cover costs
when the busi ness cl oses, he opined.

MR. DI CKERSON poi nted out that under HB 303, manufacturers could
be required to buy back 3 year old boats on 30 days notice

This provision would renobve the dealer’s risk for inventory
deci sions, decisions to stock certain parts, or the anount of
parts to stock. He opined that the responsibility is totally
shifted from the dealer to the manufacturers such as wth
respect to arbitrary cancellation by the dealer wthout notice.

He characterized HB 303 as a bill that has “cherry picked”
provisions from the franchise laws that benefit dealers and
ignores the equality that a franchise |law attenpts to provide to
both parties. Additionally, as far as renewal of contracts, if
a boat dealer decides he needs to sell his business, the
manufacturer is not allowed to drop that narket area due to |ow
sales, if necessary. He opined these types of restrictions are
unfair to the free market process and do not accurately follow
what happens in the narketplace. He concluded by stating that
NMVA i s opposed to HB 303.

3:04: 24 PM
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DUDLEY BENESCH, Omer, Alaska Mning and D ving Supply, opined
that HB 303 is necessary to protect the Al askan consuners and
smal | busi nesses. Over time, the manufacturers in the marine
i ndustry and power sports industry have created one-sided deal er
agreenents containing conditions that benefit them he opined.
He offered that the manufacturers use their |egal departnents to
craft agreenments that benefit the nanufacturer. Addi tionally,
he noted that the manufacturers set the allowable warranty | abor
rates, the flat rate repair tinmes, and have witten policies for
defective products and warranty repairs that benefit the

manuf acturers, he opined. He enphasized that the dealer does
not have any input in developing the manufacturer’s policies,
whi ch he characterized as “one size fits all.” He offered that
seven states have already passed legislation simlar to HB 303
to address these issues. Contrary to earlier testinony,
Loui siana covers ATVs in the sane manner as boats in its notor
vehicle act, he opined. He also pointed out that Mntana

i ntroduced specific legislation ained at ATVs and snowpbil es.
He opined that the dealers attenpt in HB 303 to provide Al askan
deal ers and consuners W th protection from current
manuf acturer’s practices. He argued that the reason
manuf acturers strongly oppose HB 303 is because the bill
requires the manufacturers to bear the cost of design and
manuf act uring defects. He opined that HB 303 would require
manufacturers to treat dealers and consuners in a fair and
equi tabl e manner. He characterized HB 303 as a bill that is
“all about fair play” and will provide the dealer and consuner
with quality products.

3:07:26 PM

BUSTER HALL, President, Alaska Mirine Dealers Association
( AVDA) , stated that he also owns Buster’'s Professional
Uphol stery, and that his business makes custom boat tops. He is
a 49 year resident of Al aska. He said that AMDA was organized
as a not-for-profit organization to help dealers work together.
He expl ained that the AVDA board requested |egislation, simlar
to other states’ legislation to address |ong standing issues
that deal ers have had wth manufacturers. He has been pleased
that ATV and snownobil e deal ers have joined the boat dealers in
supporting HB 303, he stated. He predicted that when HB 303
passes that the “real winners will be the consuners of Al aska.”
He offered his support and the AVMDA' s support for HB 303.

3:08: 38 PM
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VI CE CHAI R DAHLSTROM after first determ ning no one el se w shed
to testify, closed public testinony on HB 303.

REPRESENTATI VE GRUENBERG i nquired as to whether any association
representatives are aware of any |legal decisions that have
construed the questions in these contracts of adhesion between
manufacturers and dealers that have determined that the
contracts are contracts of adhesion. |If so, these contracts are
nost strictly construed against the drafter of the contract.

VI CE CHAI R DAHLSTROM advi sed t hat any associ ation
representatives who wsh to respond could provide their
responses in witing for the conmttee.

[ HB 303 was hel d over.]

ADJ OURNMENT

The House Judiciary Standing Coommittee was recessed at 3:11 p. m
to be continued at 1:00 p.m on February 14, 2008.
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