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CHAI R JAY RAMRAS called the House Judiciary Standing Conmmttee

nmeeting to order at 1:03:37 PM Representatives Coghill,
Sanuel s, Hol mes, Doogan, Dahlstrom and Ranras were present at
the call to order. Representative Lynn (via teleconference)

arrived as the neeting was in progress. Representati ve Johnson
was al so in attendance.

HB 307 - DOMESTI C VI OLENCE OFFENSES

1: 04: 07 PM

CHAI R RAMRAS announced that the first order of business woul d be
HOUSE BILL NO 307, "An Act relating to penalizing certain
m sdeneanor donestic violence offenses as felonies.”

1: 05: 57 PM

REPRESENTATI VE HOLMES, speaking as one of the bill's joint prinme
sponsors, said that HB 307 is intended to address Al aska's high
rate of donestic violence (DV), and proposes sonething that was
recommended by the task force created by legislation |ast year.
Over 6,000 cases of DV in Al aska were reported in 2005, and
Al aska ranks highest in the nation with regard to fenale victins
killed by nmale perpetrators [of DV]. House Bill 307 provides
that if one has been convicted twice before for DV crines, then
the third [or subsequent] conviction for a DV crine will bring
with it a class C felony penalty. Referring to the U S. Suprene
Court case, Blakely v. Washington, 124 S. Q. 2531 (U S., 2004),
she nmentioned that the proposed increased penalty mght only
apply in situations in which the prior DV offenses occur after
the effective date of the Act. By the tinme a person is
convicted of nore than two DV crimes, he/she has probably
committed many nore such crinmes, and so a nessage needs to be
sent that this type of behavior is unacceptable.

REPRESENTATI VE DAHLSTROM speaking as one of the bill's joint
prime sponsors, remarked that HB 307 takes a small step towards
addressing the problemof DV in Al aska.

1:11: 04 PM

REPRESENTATI VE  ANNA  FAI RCLOUGH, Alaska State Legislature,
speaking as one of the bill's joint prime sponsors, said she
supports HB 307, and asked the committee to do the sane. She
noted that another |legislator has said, "Wat we allow, we
encour age. " Therefore, she opined, if people start to "dis-
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i ncentivize" acceptance of violence in the home, then donestic
violence will start to be reduced.

REPRESENTATI VE SAMJELS poi nted out, though, that the |anguage on
page 2, lines 7-8, says in part, "References to previous
convictions include <convictions before, on, or after the
effective date of this Act", and expressed a preference for that
concept as opposed to requiring that the prior convictions occur
after the bill's effective date.

REPRESENTATI VE HOLMES relayed that that issue has not yet been
clarified.

1: 15: 02 PM

GERALD L UCKHAUPT, At t or ney, Legi sl ative Legal Counsel

Legislative Legal and Research Services, Legislative Affairs
Agency (LAA), speaking as the drafter, in response to a question
regarding Section 2 of HB 307, explained that a third or
subsequent DV crinme, even if that third or subsequent DV crine

is a msdeneanor, wll subject the perpetrator to a class C
felony penalty. Characterizing that third or subsequent DV
crine as an inchoate crime, he explained that it will becone a

class C felony crine once the predicate DV crinmes and the
el ements of that current DV crine are proven. He noted that the
way he drafted the |anguage of Section 2, it specifies that a
third or subsequent DV crine will both beconme a class C felony
crime and subject the perpetrator to a class C felony penalty.
In response to questions, he indicated that existing statutes
provide for a simlar increase in levels of crinme and penalties
for multiple driving under the influence (DU ) crines and
mul tiple shoplifting crinmes, and for an increase in penalties
for certain multiple felony crines. He observed that it is
within the purview of the legislature to determ ne what |eve

crimes should be and to establish penalties for crimes as it
sees fit.

MR. LUCKHAUPT said that HB 307 is designed to |ook back at a
perpetrator's prior DV crines, and pointed out that in Bl akely,
Justice Scalia specifically stated that the court's decision in
Bl akely doesn't apply to prior convictions; in other words,
prior convictions don't have to be proven to a jury. M.
Luckhaupt reiterated that prior convictions are already being
taken into consideration for other types of crinmes, adding that
after Blakely, the state's sentencing statutes were rewitten to
specifically say that the fact of prior convictions doesn't have
to be proven to a jury. Furthernore, although the prosecution
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m ght be required to prove to a jury that the prior convictions
were really for wviolent crines occurring against a household
menber, since that is what distinguishes DV crinmes from al
other violent crines against a person, the sentences thenselves
for the prior convictions mght provide sufficient indication
that they were for DV crines, thus alleviating the need to have
the jury consider the fact that the victim was a household
menber of the perpetrator.

MR. LUCKHAUPT referred to the nenorandum [included in nenbers’
packets] he'd witten on this issue, and explained that the U S.
Suprene Court considered a simlar federal |aw providing greater
puni shment for those conmitting nultiple, aggravated burglaries,
and ruled that if the sentences thenselves don't indicate
whet her the prior convictions were for sane type of crine as the
current crinme, then the fact that they were nust be proven to a
jury in order to conply wth Bl akely. The court in that
af orenenti oned case, however, acknow edged that Bl akely doesn't
really favor defendants who don't wish to have a jury hear about
prior convictions at all. He surm sed, therefore, that even if
Bl akely sonehow applies with regard to HB 307 and the fact of
the prior convictions nust be proven to a jury, doing so m ght
not be "all that terrible" froma prosecutorial standpoint.

1: 22: 47 PM

PEGGY BROW\, Executive Director, Alaska Network on Donestic
Violence & Sexual Assault (ANDVSA), said that the ANDVSA is
1,000 percent in support of HB 307, which, by specifically
targeting repeat DV offenders, wuld send a nessage that
donmestic violence is a very serious crine and will no |onger be
t ol er at ed. However, the ANDVSA is concerned that the current
system doesn't have a way to track how many DV crimes are
actually charged as such but then "plead down" to |esser crines;
if it is not known how often such occurs, then sinply increasing
the penalty to a felony for a third or subsequent DV offense
m ght just be giving DV perpetrators nore to bargain over. This
lack of information nmeans that even if HB 307 becones |aw, no
one will really know how effective it is or what inpact it has

For exanple, even though Nevada passed sinmlar |egislation,
authorities there have indicated that they don't really know how
effective their law 1is or what I npact iIt's having on
perpetrators.

M5. BROMN rel ayed that another of the ANDVSA s concerns pertains

to how HB 307 wll affect wonen, particularly those in rural
Al aska, who [m stakenly] get arrested for DV under "Alaska's

HOUSE JUD COWM TTEE -7- February 8, 2008



mandatory arrest law," since they are unlikely to contest such
charges because they feel they nust return home to their
children as soon as possible and they are not educated about the
consequences of allowing such charges to go uncontested. I n
closing, she relayed that the ANDVSA is also concerned wth the
| ack of prosecutors in Al aska.

REPRESENTATI VE HOLMES relayed that Section 1 of the bill is
intended to address the ANDVSA s concern regarding wonen who
m stakenly get arrested for DV under Alaska's mandatory arrest
law; Section 1 [which adds |anguage to the uncodified |aw of
Al aska] states that before accepting a plea, the judge nust
determ ne that the person being charged under Section 2 of the
bill really is the aggressor and not the victim

M5. BROMWN thanked the joint prinme sponsors for addressing that
poi nt ..

REPRESENTATI VE DAHLSTROM concurred that the sponsors are
attenpting to address that issue.

1: 31: 34 PM

CHRI S ASHENBRENNER, Executive Director, Council on Donmestic
Vi ol ence and Sexual Assault (CDVSA), Departnment of Public Safety
(DPS), relayed that the CDVSA has subnmitted a letter of support
for HB 307. Donestic violence is an extrenely serious problem
and the goal is to reduce it and elimnate it. House Bill 307
will help send the nessage that DV will not be tolerated in
Al aska, and society's response to DV is the key to elimnating
it. Repeat DV offenders just seem to keep getting away wth
their DV crines, and don't seem to care about the current
penalties. Serving three days, ten days, or thirty days in jail
is not much of a deterrent for repeat DV offenders, she relayed,
adding that it's quite telling when a victim of donestic
vi ol ence says, "I don't want himto go to jail because he'll be
out in a few days and then he'll really be pissed off"; that
victims safety was conprom sed by the justice system s |ack of
[ adequat e] response. She relayed that as of 2005, 26 other
states have sone sort of enhanced penalties for [repeat DV
of fenders], and said that she and the CDVSA believe that Al aska
should join those states. Ms. Ashenbrenner said she concurs
with Ms. Brown's comments and concerns, and nentioned that the
af orenenti oned task force brought forth a Iot of recomrendations
to inprove the justice system wth regard to holding donestic
vi ol ence of fenders account abl e.
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1: 35:40 PM

JEFFREY LANDVATTER, Public Safety Enployees Association, Inc.
(PSEA); State Trooper, A Detachnent, Division of Al aska State
Troopers, Departnent of Public Safety (DPS), said that donestic
violence is one of the nost dangerous <crinmes that |aw
enforcenent officers respond to; officers are in a very high
state of alert when responding to such calls, and, whenever
possi ble, at least two officers respond in order gain control of
these very volatile situations. The state takes DV crines very
seriously, but a repeat offense in even the nost dangerous DV

situations is still just a msdemeanor. House Bill 307, he
opined, will send a clear nessage to DV offenders that if they
continue to commt DV crines, they are going to be charged with
a felony, adding his belief that the proposed law will help to

keep the npbst violent offenders off the street, thereby naking
Al aska comuni ties safer.

1: 37: 09 PM

MELANI E JAMES, Donestic Violence Sexual Assault (DVSA) Advocat e,
SeaView Comunity Services ("SeaView'), relayed that both she
and SeaView support HB 307. A report from the Centers for
Di sease Control and Prevention (CDC) indicates that 25 percent
of wonmen and 11 percent of nen are victins of "intimte partner
violence," and according to her experience as a DVSA advocate,
she relayed, nmany wonen are victimzed by nmen who have battered
all the wonen they've been in relationships wth. For exanpl e,
SeaVi ew tracked one batterer who' d been arrested for assault in
the fourth degree for beating four of the wonmen he'd had a
relationship with, and found he'd been in relationships wth and
beaten five other wonen who never pressed charges. Because this
man only used his fists when beating up his donestic partners,
he was never charged with anything other than assault in the

fourth degree. House Bill 307 would give prosecutors a tool to
remove such DV offenders from the comunity for a |onger period
of tinme. I n conclusion, she asked that HB 307 be passed from
conmittee.
1:38:46 PM

TIM WHEELER rel ayed that his 22-year-old daughter has recently
been charged with her second DV crine because the nman she is
l[iving wwth assaults her and, then, when she struggles with him
to protect herself, he calls the police and reports that she's
assaulting him and she is the one who ends up getting thrown in
jail. M. Wheeler said he supports HB 307, but cautioned that
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nore efforts towards educating people about the problem of
donmestic violence nust also be nade, since his daughter is the
third woman her current boyfriend has done this wth.

CHAI R RAMRAS acknow edged that |aws sonetinmes have unintended
consequences.

1:45: 59 PM

JUDY CORDELL, Executive Director, Abused Wnen's Aid in Crises
(AWAIC), said that the AWAIC supports the intent of HB 307, but

has concerns regarding the bill's [potential] uni nt ended
consequences. One concern pertains to the lack of data
regardi ng conviction rates; such data would answer the question
of whet her even the current laws are being enforced,

particularly given that the system currently allows DV
perpetrators to plead down their crimes to disorderly conduct
and thereby avoid any sentencing enhancenent for subsequent DV

of f enses. Anot her concern - as highlighted by the prior
testifier - pertains to law enforcenent's ability to determ ne
who the "primary aggressor” really is in DV situations. Yet

anot her concern pertains to HB 307's use of the term "donestic
viol ence"; specifically, the AWAIC would prefer that that term
be replaced with the term "interpersonal violence".

REPRESENTATI VE HOLMES concurred that the |ack of conviction data
regarding DV crines is troubling, and noted that t he
af orenenti oned task force has di scussed that issue.

CHAI R RAMRAS, after ascertaining that no one else wshed to
testify, closed public testinony on HB 307.

REPRESENTATI VE COGHI LL asked whether the joint prime sponsors
had considered changing the term "donestic violence" to the
term "interpersonal violence".

REPRESENTATI VE HOLMES said she had not, but offered to research
that issue further.

REPRESENTATI VE COGHI LL, noting that such a |anguage change m ght
have an inpact on prosecutions, asked whether it would also
address the concern pertaining to [law enforcenment officers
incorrectly charging the wong person with a DV crine].

REPRESENTATI VE HOLMES posited that in addition to the

requirenent outlined in Section 1, prosecutorial discretion
should also help ensure that the bill won't be applied to the
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victims of DV. She remarked, though, that she would be wlling
to consider possible changes to HB 307 that would nore
effectively address that issue.

1: 51: 51 PM

RI CK SVOBODNY, Deputy Attorney Ceneral, Central Ofice, Crimnal
Di vision, Departnent of Law (DOL), in response to a question,
said that currently Alaska law doesn't define the term
"interpersonal violence".

REPRESENTATI VE FAI RCLOUGH concurred, but offered that the CDC,

at the federal | evel , is considering wusing the term
"interpersonal violence" as a way of actually preventing
i nt erpersonal viol ence. Alaska's law in that regard is
antiquated, she remarked, and until that term is defined in
Al aska law, use of it could create problems wth regard to
judicial interpretation. |In response to a question, she offered

to provide the committee with the CDC s definition of the term
"interpersonal violence", and indicated a preference for keeping
the term "donestic violence" in the bill since that is the term
currently used in Al aska | aw.

MR. SVOBODNY mentioned that the bill would apply to all offenses
under AS 11.41 - crines against a person - including but not
limted to offenses such as stalking, custodial interference,
and reckl ess endanger nent .

REPRESENTATI VE SAMJELS asked whether the DOL supports the
| anguage of HB 307 and the way it is structured.

REPRESENTATI VE LYNN rel ayed that he supports the bill.

MR, SVOBODNY said that he supports the concept enbodied in HB
307, and thinks that those who repeatedly conmit m sdeneanor
assault offenses should, at sone point, be treated as felons.
He pointed out, however, that although Section 1 requires the
court to determ ne whether an offender who is pleading guilty or
no contest to a DV crine actually conmmtted that crinme, such a
requirenent is already included in the Al aska Rules of Court in
that a court nust make a determnation that there was probable
cause that a crinme was commtted; therefore, from a structural
standpoint, Section 1 is not necessary. He al so opined that
there is a big problemw th regard to retroactivity, adding that
al t hough he doesn't disagree wth M. Luckhaupt that technically
the current |anguage of the bill doesn't raise a Blakely issue
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nerely because it considers prior offenses, it has the exact
sanme problens that Bl akely had.

MR. SVOBCDNY observed that currently there is no assault crine
that has as an elenent of it that [the perpetrator and the
victim were in a donestic relationship that neets the
[statutory] definition of such, and so the court would be unable
to |look back and find those crinmes wthout sinply guessing or
relying on the opinion of the current prosecuting attorney or
the opinion of the judges who sentenced the perpetrator for
those prior crines, and thus surviving a challenge on that issue
could be problematic because the aforenentioned el enent woul dn't
have been proven to a jury. So although one way to deal wth
such a situation would be to sinply have a new trial and present
evidence that the prior convictions were for DV crinmes, there

are both legal and practical problens wth doing so. He
indicated that the lack of the aforenentioned elenment in DV
cases raises "a very interesting ex post facto argunent," and
opined that the bill is proposing a mjor change. He surm sed
that that is why the drafter chose to create a whol e new chapter
in statute - AS 11.21. In conclusion, he said he doesn't Iike

the structure of HB 307, but thinks the concept of it is great.

REPRESENTATI VE DAHLSTROM of fered her belief that not too nany of
those conmmtting DV crinmes are thinking about the tineframes
during which they conmmt those crines - rather, such offenders
aren't thinking to begin with. She said she doesn't want to |et
such offenders off +the hook, and asked that any proposed
anmendnent include a "l ook back"” period in Section 3 - perhaps a
period not |ess than nor greater than 10 years.

2:01: 20 PM

REPRESENTATI VE COGHI LL relayed that he'd been thinking of
offering an anmendnent that would result in only those prior
convictions occurring on or after the effective date of the bil
bei ng consi dered, and indicated that such a change woul d address
sone of the concerns raised.

REPRESENTATI VE COGHILL nmade a notion to adopt Anendnent 1, to
delete from page 2, lines 7-8, the |anguage, "References to
previous convictions include convictions before, on, or after
the effective date of this Act."

REPRESENTATI VE DAHLSTROM obj ected for the purpose of discussion.
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REPRESENTATI VE DOOGAN questioned whether the difficulty is that
there wouldn't be factual proof that a prior conviction included
the el ement of donestic violence.

MR. SVOBODNY concurred, adding, "W know that it is a donestic
viol ence case because we ... do keep track and it nmakes a
difference as to what the sentencing may be in that particular
case, but we didn't prove it to a jury," and that's what results
in a Blakely issue.

REPRESENTATI VE DOOGAN asked whether there might be cases in
whi ch the el enent of DV has been proven to a jury at |east twce
before the effective date of the bill.

MR. SVOBODNY said not in Alaska; "W do not have offenses that
require proof to a jury that ... this was a donestic violence
assault or a domestic violence offense.”

REPRESENTATI VE DOOGAN clarified that his question is whether
there mght be cases in which it had been proven that it was
donmestic violence, regardless of whether such proof was
required.

MR. SVOBODNY indicated that there have been cases in which
factually the issue of [DV] did cone up. For exanple, in a case
in which a husband hits his wife, the state nust prove that the
husband knowi ngly caused physically injury to another person,
and in the course of the trial, it wll cone out that the person
causing the injury is the victimis husband; so factually the
evidence of that would be there, but there is no requirenent
that the donestic relationship itself be proven to a jury.

2:06: 12 PM

REPRESENTATI VE SAMUELS asked whether, if Amendnent 1 were not
adopted, the DOL would be able to proceed with prosecution. He

expressed a preference for |eaving the |language of the bill as
is, but not if it would result in further litigation for the
state.

MR. SVOBODNY said that if the legislature says the bill is
retroactive, then that's how [the DOL] wll view it, and the
State wll sinply have to try to prove that the prior
convictions were for DV offenses. He noted that nost of the

timne, when a new law is enacted, the State pays for any
subsequent appeal s.
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REPRESENTATI VE DAHLSTROM opined that Al aska should be on the
cutting edge in saying that [domestic violence] is unacceptable.
By deleting the words pertaining to previous convictions, then
in a situation like the one described by M. Weeler, the true
perpetrator of DV won't be held accountable for any of his/her

previous DV crines. She opined that the |egislature ought to
ere on the side of the victim and suggested that they instead
consi der anot her anendnent to page 2, lines 7-8, such that only

those prior convictions occurring within the last 10 years be
consi der ed.

2:09:40 PM

REPRESENTATI VE COGHI LL said that the concept of retroactivity is
al ways troubl esone for him Saying he agrees with the concept
of making a third or subsequent DV offense a felony, he opined
that it is proper for the legislature to make such a policy cal
with regard to crimes occurring [on or after] the effective date
of the bill. He then referred to the comments regardi ng how the
bill, in its existing form mght affect those, [particularly
in] rural areas, who've inaccurately plead [guilty to DV crines]
in the past.

REPRESENTATI VE HOLMES asked whether the existing aggravating
factor for DV assaults [AS 12.55.155(c)(18)] has to be proven to
ajury.

MR. SVOBODNY said that that aggravating factor does need to be
proven to the jury, but that would be in a present case and
woul dn't address prior convictions. Furt hernore, aggravating
factors apply to felony cases. He suggested that perhaps an
easy way to address this issue would be to have the predicate
crinmes be any kind of assault - not just DV assaults. In this
way, the DCL would not be faced with having to change history
after the fact by specifying that the prior convictions were for
DV of f enses.

REPRESENTATI VE SAMJELS asked whether the DOL would have the
discretion to not apply the proposed enhanced penalty in a
current DV case.

MR. SVOBODNY said the DOL does have that discretion, but noted
that in instances of a third DU offense and its acconpanying
enhanced penalties, although the DOL doesn't have to, it does
try to prove the prior DU convictions.
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REPRESENTATI VE SAMUJELS said he doesn't consider the | anguage
that Anendnent 1 is proposing to delete to be a retroactive
provi sion because the bill is addressing a current third or
subsequent DV cri ne.

REPRESENTATI VE FAI RCLOUGH surm sed that adoption of Anmendnment 1
would provide for an opportunity to train |law enforcenent
officers regarding the new | aw and the inportance of docunmenting
DV crines correctly, and could perhaps mnimze appeals. She
too opined that Alaska should be on the cutting edge of holding
perpetrators of donestic violence accountabl e.

REPRESENTATI VE DOOGAN referred to Anendment 1, and asked what's
the worst that could happen.

MR. SVOBCODNY said that the DOL could go through with a crimna
prosecution and obtain a conviction and a sentence that m ght
t hen be overturned by the Al aska Court of Appeals.

2:17:14 PM

REPRESENTATI VE COGHI LL wi t hdrew Amendnent 1. He said, however,
that he doesn't want to institute a limtation on the | ook back
period as suggested by Representative Dahl strom

REPRESENTATI VE DAHLSTROM in response to a question, expressed a
preference for keeping the HB 307 as it's currently witten.

REPRESENTATI VE HOLMES referred to Section 1, and asked whether
it could be inproved so as to further ensure that the proposed
enhanced penalty isn't applied to victins of DV

MR. SVOBCDNY indicated that he doesn't have any specific
| anguage to suggest, and reiterated that before accepting a
plea, the courts already have to find probable cause that the
crime was conmtted and that it was conmtted by the person who

has been accused of commtting it. He acknow edged, though,
that there will be those who, for any nunber of reasons, wll
i naccurately plead guilty to a DV crine; this does happen, but
not with nuch regularity. Furthernore, it is the district
attorney's duty to <correct instances of incorrect qguilty
fi ndi ngs.

2:21:17 PM
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REPRESENTATI VE DAHLSTROM noved to report HB 307 out of committee
with individual recomendations and the acconpanying fiscal
not es.

REPRESENTATI VE SAMJELS comented that as HB 307 continues
t hrough the process, as long as the concepts of the bill remain
intact - providing an enhanced penalty for a third or subsequent
DV offense and allowng the courts to |ook back at prior DV
of fenses - he would be anenable to |anguage that would inprove
the bill.

CHAIR RAMRAS, noting that there were no objections to the
notion, announced that HB 307 was reported from the House
Judi ciary Standing Conmtt ee.

HB 281 - CAMPAI GN FI NANCE COWPLAI NTS

2:22:29 PM

CHAI R RAMRAS announced that the final order of business would be
HOUSE BILL NO 281, "An Act extending the statute of limtations
for the filing of complaints with the Alaska Public Ofices
Comm ssion involving state election canpaigns.” [Before the
commttee was CSHB 281( STA). ]

REPRESENTATI VE LYNN, speaking as one of the bill's joint prine
sponsors, said that HB 281 adds another brick to the foundation
of [public] trust, and that he would like to see it reported

from commtt ee. He nentioned that he does have a conflict of
interest in that as a legislator he could at sonme point end up
violating the bill's provisions, but he is wlling to take that

chance because he feels building up the foundation of trust
between the people of Alaska and the state's elected officials
is nore inportant than any individual |egislator. He remarked
that recent history clearly indicates the need for an increase
in the period of tinme [during which a conplaint may be fil ed]
fromone [and two years] to five years, and for requiring that

certain records be kept for six years. He acknow edged,
however, that the bill shouldn't cast too large a net regarding
who nust retain records, and so he would be wlling to have
Section 1 deleted via an amendnent. He relayed that he would
al so be anenable to an anendnent that would change who may file
a conplaint, from a "registered voter", to a "person". He
concluded by saying that HB 281 is a proactive bill that wll

give the Alaska Public Ofices Conm ssion (APOCC) the essential
tools needed to protect the public trust.
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CHAIR RAMRAS noted that nenbers' packets contain a proposed
anendnent [l abeled 25-LS1115\K. 3, Finley/Bullard, 2/8/08] that
woul d change "registered voter" to "person".

CHAIR RAMRAS, in response to a question, explained that he was
considering offering a conceptual anendnent that would delete
Section 1 of the bill so that businesses wouldn't have the
burden of retaining records for political candidates. He
mentioned that he is also interested in deleting the |anguage on
page 2, lines 12-13, because he feels that when he has conpl eted
his public service as an elected official, he does not want to
find hinself in violation of the law sinply because he didn't
keep certain records for six years [after his last election].

2:29:41 PM

BROOKE M LES, Director, Alaska Public Ofices Comm ssion (APQOC)
Departnment of Administration (DOA), offered that HB 281 provides
the APOC sone inportant tools. At the top of the APOC s w sh
list regarding |egislation, she relayed, was to have the statute
of limtations pertaining to canpaign disclosure [conplaints]
expanded from one year. She also indicated that the three other
provisions of law that fall under the purview of the APCC either
have no specific statute of I|imtations or differing ones.
Al though the APOCC had originally requested an expansion of the
statute of limtations to four years, it is anenable to the five
years proposed by the bill, since sone ternms for statew de
office are four years and there is an 18-nonth canpaigning
peri od. She offered her understanding that |obbyists, who al so
fall under the purview of the APOC, currently have a four-year
statute of Ilimtations. The bill also includes a provision
regarding the retention of records, because it is difficult to
conduct an investigation w thout access to those records. She
explained that the APOC is in favor of having Section 1 of the
bill renmoved, thereby allowing the existing AS 1513.040(f) to
remain as i s because it has proven to be a useful tool.

M5. MLES relayed that the APOC is concerned about the bill's
current proposal to change who can file a conplaint, from a

"person”, to a "registered voter". Al aska's existing |obbying
laws imt who may file a conplaint to a "qualified voter", but
the other Jlaws regarding filing conplaints specify that
conplaints nmust be filed by "a person", thus allow ng anyone,
i ncluding groups or parties, to file a conplaint. | f "person”
is changed to "registered voter" as the bill is currently
proposing, it would preclude political parties and certain

groups that consider thenselves watchdogs over Alaska's

HOUSE JUD COWM TTEE -17- February 8, 2008



political process from filing conplaints. And al t hough sone
| egi sl ators have expressed fear that sonmeone can currently file
a conplaint while hiding his/her identity behind a group or
party, the APCC has never had a "secret" or "sneaky" person file
a conplaint because conplaints are required to be sworn
statenents and thus anonynous conplaints aren't allowed. The
APQCC, therefore, requests that the statutes regarding who may
file a conplaint be allowed to remain as is, using the broader
term "person" as opposed to the proposed term "registered
voter".

REPRESENTATI VE SAMJELS opined that a party or "so-called
wat chdog group” shouldn't be allowed to file a conplaint because
that enables an individual to hide behind the party or group
only individuals should be allowed to file conpl aints.

M5. M LES pointed out that although under current |aw a group or
party may file a conplaint, it is still an individual within
t hat organi zati on who signs the sworn statenent.

REPRESENTATI VE SAMUELS remarked that if that's the case, then he
doesn't see the advantage of allowi ng groups or parties to file
a conplaint. Furthernore, he opined, if a person thinks that
wrongdoi ng has occurred, he/she should be wlling to file a
conpl aint as an individual.

2:39:43 PM

M5. MLES said that from the APOCC s point of view, allow ng
groups or parties to file conplaints depoliticizes the conplaint
process. She then relayed that the APOC is al so concerned about
the proposed new |anguage to AS 15.13.380(b) on page 2, Ilines

24-26 - "The time limtations of this subsection do not bar
proceedi ngs agai nst a person who intentionally prevents
di scovery of a violation of this chapter."; although the APOC

knows that this language is nmeant to say that the statute of
l[imtations doesn't apply to those who knowingly inpede
di scovery, the inclusion of this |anguage could raise |[egal
I ssues. Anot her of the APOC s concerns pertains to Section 6,
whi ch proposes a new subsection to AS 24.45.131 and says in
part, "(d) If a nenber of the comm ssion or a nenber of its
staff files a conplaint, that nenber of the comm ssion or nenber
of its staff may not participate in any proceeding of the
conm ssion relating to the conplaint.” She offered that the
APCC has found this provision to be unworkable. First of all, a
commi ssion nmenber would never file a conplaint, though he/she
may ask staff to review facts to determ ne whether staff should
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initiate a conplaint. The language in Section 6 would preclude
staff fromfiling conplaints.

M5. MLES, in response to a question, indicated that different
conm ssion nenbers have in the past recused thenselves from
participating in a particular conplaint [because of a conflict
of interest].

REPRESENTATI VE COGHI LL noted that Section 9 contains simlar
| anguage, and asked whether it wuld be better to renove
Sections 6 and 9 and thereby stay with the existing procedure.

M5. MLES clarified that the APOC would prefer that Sections 6,
9, and 10 be del eted [because of that |anguage].

REPRESENTATI VE COGHI LL, noting that conmm ssion nenbers currently
have authority to levy fines, said he doesn't want conm ssion
nmenbers to be the drivers of the conplaints, the discoverers of
all pertinent information, and the leviers of the fines. He
therefore expressed favor with the concept of deleting those
sections. He surmsed that the aforenentioned | anguage wound up
bei ng added sinply because it exists in the statutes pertaining
to the Select Conmttee on Legislative Ethics. He expressed a
preference for having a commttee substitute (CS) brought before
the conmttee that would address the concerns regarding Sections
6, 9, and 10.

CHAIR RAMRAS indicated that he doesn't want to make changes to
statute just for appearances sake, and that he would prefer to
have a CS that only addresses specific problens with current
statute.

2:47: 47 PM

REPRESENTATI VE LYNN pointed out the intent of HB 281 is to give
the APOC and the Select Commttee on Legislative Ethics the
tools they need to do the job they' ve been created to do.

MS. MLES posited that the |anguage on page 2, lines [21-23],
[which is part of existing AS 15.13.380(b),] addr esses

[ Representative Coghill's] concern regarding comm ssion nenbers'
activities during the conplaint process, and relayed that the
APCC is confortable with that |anguage, which reads, "If a

menber of the comm ssion has filed the conplaint, that nenber
may not participate as a comm ssioner in any proceeding of the
comm ssion with respect to the conplaint”. She indicated a
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preference for not having a simlar restriction placed on APCC
staff.

2:49:28 PM

SH RLEY R DEAN, Comm ssioner, Al aska Public Ofices Conm ssion
(APOC), Departnment of Administration (DOA), concurred, and
rel ayed that as far as she is aware, no conm ssioner of the APCC
has ever filed a conplaint. She characterized the proposed
expansions of the period of tinme during which a conplaint nay be
filed and the period of time that records nust be kept as
benefiting the people of Al aska and [ APOC conm ssi oners].

REPRESENTATI VE DOOGAN asked whet her APOC staff, if nade aware of
a possible violation, can both file a conplaint and then
investigate it.

M5. MLES said that under current |law staff can do so as |ong as
the [conplaint] is filed within one year.

M5. DEAN added that if a possible violation doesn't fall under
the purview of the APCC, the APOC would refer it on to the
appropriate entity.

REPRESENTATI VE DOOGAN surm sed that at issue is the length of
the statute of limtations regarding when conplaints can be
filed.

MS. M LES concurr ed.

2:52:51 PM

JANET DeYOUNG Chief Assistant Attorney GCeneral - Statew de
Section Supervisor, Labor and State Affairs Section, GCvil
Di vision (Anchorage), Departnent of Law (DOL), in response to a

guestion, said that the current penalties for a violation of the
progranms admi nistered by the APOC range from $10 per day to $50
per day depending on the specific program Al t hough the APOC
has discretion to take various factors into account when
assessing a penalty, the penalty structure is pretty nmuch the
sanme for each programregardl ess of the violation.

REPRESENTATI VE COGHI LL asked what would be a reason for filing a
civil action under [the |aws being addressed by the bill].

M5. DeYOUNG, to illustrate an exanple, relayed that she'd
participated in an action that was brought by a citizen under
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the legislative financial disclosure law, and that particular
case was a challenge to an election on the basis that the
conflict of interest statenent was inaccurate.

REPRESENTATI VE COGHI LL surmised, then, that +there are two
courses of action available: one pertains to the ability of the
APCC to levy a penalty, and the other pertains to the ability of
a person to bring a civil suit. Extending the tine period that
records should be kept speaks to both types of action.

REPRESENTATI VE SAMJELS asked how soon the APOC nust act after a
conplaint is filed.

M5. DeYOUNG said that wunder current law - a conbination of
regul ation and statute - there is a specific tinme period during
which the matter nust conme before the APOC Al so, either the
conplaint filer or the respondent can request expedited
attention, which [if granted] requires that action occur within
60 days.

REPRESENTATI VE SAMUELS surm sed, then, that if the APOC doesn't
act on a conplaint within 60 days, it can't then go forward with
t he conpl ai nt.

M5. DeYOUNG clarified that the 60-day deadline only pertains to

t he expedited process. Furt hernore, extensions can be granted
for those conplaints that are not going through an expedited
process. She offered as exanple situations involving special

sessions and legislative inmunity from conpul sory process. That
legislative immnity always goes into effect any tine the
legislature is in session, and, to sone extent, limts the
APCC s ability to conduct investigations and hold hearings. I n
response to a question, she concurred that in such instances

once the special session is over, the APOCC can continue with the
conpl ai nt process.

2:59:12 PM

JOYCE ANDERSQN, Ethics Committee Administrator, Select Conmttee
on Legislative Ethics, Alaska State Legislature, offered that
the conplaint process of the Select Conmmttee on Legislative
Ethics is a little bit different than that of the APCC. She
noted that HB 281 is proposing to change the statute of
[imtations regarding when a conplaint may be filed with the
Select Committee on Legislative Ethics to five years. Ms.
Anderson said she would echo Ms. Mles's comments regardi ng any
"person” filing a conplaint versus only a "registered voter".
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Furthernore, although the Legislative Ethics Act has always
stipulated that any "person"” can file a conplaint, with the term
"person” including individuals and organizations, M. Anderson
said that she isn't aware of any conplaint ever having been
filed with the Select Commttee on Legislative Ethics that was
filed by anyone other than an individual person.

CHAI R RAMRAS, after ascertaining that no one else wshed to
testify, closed public testinony on HB 281.

3:02:12 PM

REPRESENTATIVE HOLMES nmade a notion to adopt Anendnent 1
| abel ed 25-LS1115\K. 3, Finley/Bullard, 2/8/08, which read:

Page 2, line 18:
Del ete "regi stered voter [PERSO\ "
| nsert "person"

Page 3, lines 14 - 15:
Del ete "registered [ QUALI FI ED] voter™
I nsert "person [ QUALI FI ED VOTER] "

Page 3, line 24:
Del ete "registered voter"”
| nsert "person"

Page 4, line 17:
Del ete "regi stered voter™
| nsert "person"

Page 4, line 27:
Del ete "regi stered voter"”
| nsert "person"

Page 5, lines 6 - 7:
Del ete "regi stered [ QJALI FI ED] Al aska voter™
I nsert "person [ QUALI FI ED ALASKA VOTER] "

REPRESENTATI VE SAMJELS objected, and said he agrees with the
goal of depoliticizing the conplaint process, but disagrees that
[al |l owi ng organizations and parties to file conplaints] wll
acconpl i sh that goal

M5. MLES said that the APOC feels that allow ng organi zations

and political parties to file conplaints wuld make the
conpl aint process |ess "Jane versus Joe." She suggested that
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perhaps using the term "individual" would alleviate nenbers'
concerns with the terns "person" and "registered voter"”, but
mentioned that she's not yet had a chance to discuss this
suggestion with APOC comm ssi oners.

REPRESENTATI VE SAMJELS said he doesn't have a problem wth
allowing someone who is not a registered voter to file a
conpl ai nt . However, he remarked, it seens that replacing
"person” wth "individual" would have the sane effect as
replacing "person" wth "registered voter" wth regard to the
APOCC s view that wusing the term "person" depoliticizes the
conpl ai nt process.

M5. MLES, on the issue of who has filed conplaints with the
APQCC, offered her understanding that Representative Lynn's staff
has prepared sone statistics which mght prove helpful to the
comm ttee.

3:05:44 PM

MKE SICA Staff to Representative Bob Lynn, Alaska State
Legi sl ature, on behalf of Representative Lynn, one of the joint
prime sponsors of HB 281, relayed that research of the APCC s
files indicates that conplaints have been filed by the
Denocratic Party, the Republican Party, the Republican Mderate
Party, the Alaska | ndependent Party, various districts

political organizations, the Alaska Public Interest Research
G oup (AKPIRG, the Anchorage Education Association, the "Cook
I nl et Driftnet Association,” the Alaska Support | ndustry
Alliance, and the "Denali Citizens Against Taxes." He also
noted that in researching other states' statutes regarding who
can file a simlar conplaint, he couldn't find even one state
that restricted filing to a "registered voter”™ or a "qualified
voter".

REPRESENTATI VE SAMUELS questioned whether other states define
"person” to include a corporate entity.

MR. SICA indicated that he'd not researched that point.
REPRESENTATI VE HOLMES offered her wunderstanding that in |egal
usage, the word "person” generally includes groups and

cor por at i ons.

CHAIR RAMRAS, in response to a comment, surmsed that the
guestion seens to be whether wusing "person”™ in Alaska |aw
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provides an individual trying to nmanipulate the conplaint
process too nmuch anonymty.

REPRESENTATI VE LYNN pointed out that even in instances where a

conplaint is filed by an organization, it is still an individua
that signs the conplaint. He said he assunes that before a
group files a conplaint, it has net and agreed to file the
conpl ai nt.

CHAI R RAMRAS argued that that mght not be true in all cases,
particularly given the structure of sone groups.

REPRESENTATI VE DOOGAN said he finds it difficult to conceive of
a situation in which an accusation against sonmeone engaged in
political activity can be depoliticized. He opi ned, therefore,
that the legislature shouldn't be doing anything to limt the
class of people who can file a conplaint, particularly since
t here has not been any conpelling reason offered for doing so.

3:09: 55 PM

REPRESENTATI VE HOLMES said that given that even if it's a group
that's filing a conplaint, it's an individual who has to sign
the conplaint form and so the respondent would have the nane of
t hat person. She surmsed that it would be helpful for the

respondent to know that a conplaint is conmng from a group as
opposed to just a single person.

REPRESENTATI VE SAMUJELS expressed concern that an individual
wanting to file a conplaint could sinply create an organi zation
and then wuse the nane of that organization to |abel the
respondent of the conplaint and nake hinfher look bad in the
medi a.

REPRESENTATI VE DOOGAN sai d that one reason a group mght decide
to file a conplaint is so that the cost of proceeding with the
conpliant will be borne by the group rather than just an
i ndi vi dual .

CHAI R RAMRAS asked how much tine and expense is involved in
filing a conpliant.

M5. MLES said it depends on the conplexity of the conplaint
For exanple, sonme conplainants have cone forth with significant
docunentation, which takes tinme and noney to conpile, and sone
conplainants cone forth after obtaining |egal advice, which
usual ly conmes at sone cost.
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REPRESENTATI VE COGHI LL, referring to Anendnent 1, noted that the
change proposed to page 5, lines 6-7, of the bill pertains to
proposed AS 39.50.100 - Enforcenent by private citizens - and to
bringing a civil action. He indicated that he would prefer,
therefore, that that provision remain as is in the bill and not
be expanded to include groups or parties.

3:15: 52 PM

REPRESENTATI VE COGHI LL made a notion to anend Anendnent 1 to
remove the change proposed to page 5, lines 6-7, of the bill.

REPRESENTATI VE HOLMES obj ect ed.

M5. MLES explained that the civil actions referenced in
proposed AS 39.50.100 would be addressed by the courts, not the
APCC.

M5. DeYOUNG added that typically the Al aska Court System (ACS)
does not restrict plaintiffs in a civil action, and that there
m ght be constitutional issues raised by providing limtations
on access to the courts.

REPRESENTATI VE COGHI LL asked whether the existing |anguage of AS
39.50. 100 has been probl emati c.

M5. DeYOUNG said that the one civil action she is aware of was
brought by two individuals and presunably they were qualified
Al aska voters, and so she has not seen the existing |anguage
chal | enged.

REPRESENTATI VE DOOGAN asked whether, if he were to file a
conplaint and the APOC chose not to act on it, he could then
bring a civil action in order to force the APOC to act.

M5. DeYOUNG said the action referenced in AS 39.50.100 is a
direct action brought by a citizen, and would result in a
proceedi ng in superior court. However, if a conplaint is filed
with the APOC but the conplainant is not satisfied with the
APQCC s action, there is an appeal process available - that would
be an appeal into court.

REPRESENTATI VE HOLMES noted that |awsuits are often brought by

conpani es and groups, and thus she would prefer to |eave the
| anguage of Amendnent 1 as is.
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3:19:11 PM

A roll call vote was taken. Representatives Sanuels, Dahlstrom
Coghill, and Ranras voted in favor of the anmendnent to
Amendnent 1. Representatives Lynn, Holnes, and Doogan voted
against it. Therefore, the anendnent to Anendnent 1 was adopted
by a vote of 4-3.

REPRESENTATI VE SAMJELS mai ntai ned his objection to Amendnent 1,
as anended.

3:20: 06 PM

A roll call vote was taken. Representatives Lynn, Hol nes,
Doogan, Coghill, and Ranras voted in favor of Amendnent 1, as
anmended. Representatives Dahl strom and Sanuels voted against
it. Therefore, Amendnent 1, as anended, was adopted by a vote
of 5-2.

CHAI R RAMRAS asked the commttee to next consider the APCC s
recommendati on regarding the deletion of [certain sections].

REPRESENTATI VE COGHI LL surmised that the issue is whether a
staff menber could file a conplaint and then continue to
participate in that conplaint process, whereas if a conm ssioner
files a conplaint, he/she must then recuse hinself/herself from
t he proceedi ng.

M5. MLES concurred. She indicated that the problematic
| anguage is, "or a nenber of its staff" in Section 6 of the
bill.

REPRESENTATI VE COGHI LL surmsed that a conceptual anmendnent
could address that point, noting that sone of the sections
containing that problematic |anguage also contain the proposed
increase to the period of time in which conplaints may be fil ed.

REPRESENTATIVE COGHILL made a notion to adopt Conceptual
Anrendment 2, to renpve from Sections 6, 7, 9, and 10 references
to the APOC s staff nenbers.

REPRESENTATI VE DOOGAN obj ect ed. He said he is not certain that
Conceptual Amendnent 2 would alleviate the APOC s concerns.

VS. M LES, in response to coments, clarified that the
commi ssioners act as adjudicators and therefore should not be

HOUSE JUD COWM TTEE - 26- February 8, 2008



filing a conplaint and then continuing to be involved with the
proceedi ng pertaining to that conplaint.

3:24:11 PM

REPRESENTATI VE DOOGAN offered his belief that Concept ua
Amendnent 2 as previously stated wouldn't allow for that, and
suggested a revi sion.

REPRESENTATI VE COGHI LL offered his wunderstanding that staff
menbers should be able to file a conplaint and then participate
in any forthcom ng proceedi ng.

REPRESENTATI VE COGHI LL then wi t hdrew Conceptual Amendnent 2.

M5. MLES said that the APOC is anenable to restricting a
comm ssioner from filing a conplaint and then participating in
the conplaint process, but doesn't wish to simlarly Iimt staff
menbers, because there have been tines, during the normal course
of business, when staff have been responsible for filing a
conplaint if no other person has done so, and staff should be
allowed to then participate in the conplaint process.

CHAIR RAMRAS said he is not sure he supports the changes
proposed to HB 281, and cautioned against being too reactive to
current events.

3:29: 26 PM

REPRESENTATI VE LYNN opined that it bodes well for the
| egi slature to be reactive to recent circunstances.

REPRESENTATI VE COGHI LL expressed favor with expanding the tine
period during which conplaints may be filed. He also rel ayed
that it was a staff nenber that discovered his violation of [a
filing deadline].

REPRESENTATI VE SAMUELS observed that he should have objected to
the w thdrawal of Conceptual Anmendnent 2, because it appeared to
address the APOC s point that staff should be able to file a
conplaint [and participate in the conplaint process] because
that's their job. He said he is thinking that the elimnation
of Sections 6, 9, and 10 woul d nmake the bill better.

REPRESENTATI VE COGHI LL poi nted out, though, that sinply deleting

the aforenentioned sections would also effect changes to the
proposed | onger tine period for filing a conplaint.
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REPRESENTATI VE DOOGAN said he supports extending that tine
period. In response to a comment, he said he would |ike to have
nore tinme to consider the bill

REPRESENTATI VE COGHI LL indicated that he would be wlling to
work with the sponsor to address the APOC s concerns.

3:34: 06 PM

REPRESENTATI VE LYNN nmade a notion to adopt Conceptual Amendnent
3, to delete Section 1 from HB 281 and renunber the renaining
sections accordingly. There being no objection, Conceptual
Amendnent 3 was adopt ed.

CHAIR RAVMRAS nentioned that he still has a concern regarding
Section 2 - the section addressing the preservation of records.

M5. MLES said that the APOC supports the preservation of
records for a period of six years under the canpaign disclosure
statute because it wll assist the APOC in conducting

investigations; six years wll cover the proposed five-year
period during which a conplaint may be filed plus one year.

[ CSHB 281( STA), as anended, was held over.]
ADJ OQURNNMENT

There being no further business before the commttee, the House
Judi ciary Standing Conmittee neeting was adjourned at 3:37 p.m
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