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Juneau, Al aska

PCSI TI ON STATEMENT: Responded to questions during discussion of
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PCSI TI ON  STATEMENT: Provided coments during discussion of
HB 255.

REPRESENTATI VE WES KELLER

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT:  Spoke as one of the joint prinme sponsors of
HB 301.

KAREN LEW S, Al aska Right to Life
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PCSI TI ON  STATEMENT: Provided coments during discussion of
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ACTI ON NARRATI VE

CHAI R JAY RAMRAS called the House Judiciary Standing Conmttee
nmeeting to order at 1:06:30 PM Representati ves Sanuel s, Lynn

Hol nes, Coghill, and Ranras were present at the call to order.
Representative Dahl strom arrived as the neeting was in progress.
Representative Doll was also in attendance.

CHAI R RAMRAS offered a few quotes by Martin Luther King, Jr., in
recognition of the holiday.

HB 255 - DUAL SENTENCI NG

1:10: 42 PM

CHAI R RAMRAS announced that the first order of business would be
HOUSE BILL NO 255, "An Act relating to dual sentencing of
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certain juvenile offenders; anending Rule 24.1, Al aska
Del i nquency Rules; and providing for an effective date.”

1:11: 04 PM

REPRESENTATI VE DAHLSTROM noved to adopt the proposed commttee
substitute (CS) for HB 255, Version 25-LS0914\E, Luckhaupt,
1/18/08, as the work draft. There being no objection, Version E
was before the conmttee.

1: 11: 29 PM

REPRESENTATI VE CRAI G JOHNSON, Al aska State Legislature, sponsor,
relayed that HB 255 [proposes an expansion of the dua
sentencing provisions of Title 47] so that those juveniles who
commt a certain class of crinme can be given a chance to serve a
sentence wthin the juvenile justice system (JJS) but can then
be "remanded to adult court"” should they not satisfy the terns

of the juvenile order. The bill provides that an individual who
has reached the age at which his/her juvenile order no |onger
can be enforced but who the departnment feels still needs nore

supervi sion can then be placed under adult probation. He noted
that during the interim the issue of dual sentencing was
di scussed by a "task force in Anchorage,” but no consensus was
reached; one of the points discussed pertained to the age at
whi ch a young person could al so be subject to an adult sentence.

REPRESENTATI VE JOHNSON offered that the bill gives the judge
nore flexibility with regard to which crimes a juvenile can
recei ve dual sentencing for. Under dual sentencing, a judge can
order a juvenile to participate in the JJS and inpose an adult
sentence that will only be enforced if the juvenile does not
then successfully rehabilitate hinself/herself via the JJS. He
relayed that initially he'd intended to expand the statutory
provi sions pertaining to nmandatory waivers, but the departnent
had expressed concern with that concept, and so HB 255 sinply
addresses the provisions pertaining to dual sentencing with the
goal of providing juvenile offenders wth an incentive to
conplete their juvenile orders and rehabilitate thenselves. The
bill gives the adnmnistration another tool by which to
rehabilitate those juvenile offenders that can be rehabilitated,
and a tool by which to further control those that can't be
rehabilitated - they can instead be dealt with as an adult
before they have an opportunity to conmt another crine as an
actual adult.

REPRESENTATI VE JOHNSON, i n concl usion, said:
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This is a public safety issue - so many of our crines
these days are being commtted by juveniles in gang-

rel ated incidences. So if we can get our hands on
these ... young people and work them through the
system great. For those that we can't, it's an
opportunity for us to protect the public into the
future
REPRESENTATI VE SAMJELS questioned whether under the bill, the
[prosecuting] attorney would still have the ability seek a

di scretionary wai ver instead of dual sentencing.

REPRESENTATIVE JOHNSON said the  bill won' t reduce the
prosecuting attorney's ability to seek a discretionary waiver
for those crinmes that are deened hei nous.

REPRESENTATI VE SAMJELS asked what the appellate process would be
in such situations.

REPRESENTATI VE JOHNSON suggested that others mght be better
able to address that question.

1:17:43 PM

REPRESENTATI VE HOLMES referred to Section 4 of the bill, and
noted that in part it is proposing to change the standard of
proof - from a preponderance of the evidence to clear and

convi ncing evidence - [that a juvenile nust provide to justify a
continuance of the stay of the adult sentence], and that a court
need only find by a preponderance of the evidence that the
juvenile has commtted a second offense. She asked whet her,
when the juvenile commts a subsequent offense, another tria
must take place wherein the juvenile is actually convi cted.

REPRESENTATI VE JOHNSON offered his understanding that if the
prosecuting attorney chose to prosecute that subsequent offense,
"that offense would be there,” and that the adult sentence that
was part of the original dual sentencing procedure could be
i mposed imrediately while the juvenile awaits further trial.
Part of the purpose of the bill, he added, is to keep those
juveniles with a propensity to reoffend incarcerated.

REPRESENTATI VE HOLMVES characteri zed t he st andard of a

preponderance of the evidence as a low threshold by which to
inpose the adult sentence, particularly given that a higher
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standard is being inposed on the juvenile to provide evidence
that mtigating circunstances exist.

REPRESENTATI VE JOHNSON opined that it shouldn't be difficult to
i npose the adult sentence for those that [continue to] endanger
the public; in such cases, that lower threshold is justified
Al though he doesn't wsh to violate anyone's rights, he
remar ked, he would like to tip the scales toward protecting the
public. However, should the juvenile then be found innocent of
a subsequent offense, he surm sed that the judge would then have
the discretion to again stay the adult sentence.

REPRESENTATI VE HOLMES asked why a change to the standard of
evi dence the juvenile nust provide is being proposed.

REPRESENTATI VE JOHNSON suggested that others mght be better
abl e address that question as well.

REPRESENTATI VE SAMJELS of fered an exanple in which a 15-year-old
commts nurder and the prosecuting attorney chooses to pursue
dual sentenci ng. He asked how old that juvenile nust be before
he/she is "booted out of MLaughlin [Youth Center] - ... 19 or
20?"

REPRESENTATI VE JOHNSON said that is correct, unless he/she is
victim zing other inmates or otherw se becones a problem

REPRESENTATI VE  SAMUELS asked who det er m nes whet her t he
treatment "sticks."

REPRESENTATI VE JOHNSON surm sed that that is an admnistrative
decision that would be nmade by the Division of Juvenile Justice
(DJJ) .

CHAI R RAMRAS characterized [dual sentencing] as an interesting
approach to a public safety issue.

REPRESENTATI VE SAMUELS, referring to his aforenentioned exanple,
asked whether the juvenile's records would be seal ed.

1: 26: 40 PM

TONY NEWAN, Social Services Program Oficer, Division of
Juvenile Justice (DJJ), Departnment of Health & Social Services
(DHSS), explained that if a juvenile succeeds in the JJS, the
juvenile goes back to court wherein it is determned that
hi s/ her juvenile order has been satisfied and that he/she is
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thus "finished." This same process would apply under dual
sentencing except that the juvenile [nust then] ask the court
not to inpose the previously-pronounced adult sentence. If the
department, however, feels that the juvenile hasn't succeeded in
the JJS, then it would petition the court to have the adult
sent ence i nposed.

REPRESENTATI VE SAMUELS questioned what criteria would be used to
make the determ nation of whether a juvenile has been successful
in the JJS, and who would be held accountable should that
juvenile then go on to nurder soneone el se.

VR. NEWAN said that the DJJ is already nmaking such
determ nations, and that DJJ treatnent facilities already have
standards regardi ng what constitutes [success]; for exanple, the
DJJ considers whether the juvenile is likely to live a crine-
free lifestyle, what is in the best interest of both society and
the juvenile, and whether it is likely that any further progress
will be obtained by requiring the juvenile to remain in the
pr ogram In addition to those considerations, every juvenile
al so has an individualized treatnent or probation plan outlining
goals that he/she is expected to achieve while in the JJS or
while out on probation, and these plans can be used to help
determ ne whether the juvenile is succeeding. Juveni |l es who
don't neet their goals but who nust be released from the DJJ
facility because their juvenile jurisdiction is about to end
have notations made in their discharge summaries outlining that
they have failed in neeting their goals, or, for exanple that
they are "surface conpliant” only.

MR. NEWWAN noted that currently under juvenile orders, once the
juveniles turns 19 or 20, "they're gone," and so the bill gives
the DJJ an opportunity to inpose sone sort of sanction on the
juveniles that continues beyond their reaching the age of 19 or
20.

1: 30: 09 PM

REPRESENTATI VE SAMUJELS again asked whether the records of
juvenil es who succeed in the JJS woul d be seal ed.

MR. NEWAN offered his belief that currently under the dual

sentencing provisions, court records are open to the public as
adul t records.
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ANNE CARPENETI, Assistant Attorney GCeneral, Legal Services
Section-Juneau, Crimnal D vision, Departnent of Law (DQ.),
added that juvenile records are available to probation officers.

1:31: 41 PM

REPRESENTATI VE SAMJELS questioned whether the court could | ook
at an adult felon's juvenile record and see that hel/she
commtted a simlar felony crime while he/she was a juvenile and
then use that information to increase the sentence.

MR. NEWVAN said that is true for felony crines; when a juvenile
is adjudicated on a felony, a judge, in determning mtigating
and aggravating factors, can use a previous felony adjudication
to help determ ne those factors.

REPRESENTATI VE SAMJELS questioned whether Alaska has a "three
strikes and you're out" |aw.

M5. CARPENETI explained that there is such a law, but that

juvenile adjudications don't <count as a conviction. The
aforenmentioned law is very limted wth regard to what counts as
a "strike." In response to a question, she explained that

currently there is a discretionary waiver procedure avail able;
the state can ask the court to consider the discretionary waiver
of a juvenile who is under the age of 18, or who is under the
age of 15 if it's a very serious crinme that would otherw se be
subject to automatic waiver, into adult court. Currently the
state's dual sentencing statute only applies to one class B
fel ony against a person - second degree sexual abuse of a m nor
- whereas HB 255 proposes to expand that statute such that it
could apply to all class B felony crines against a person.
However, there are several steps that nust occur before dual
sentencing is considered, the first of which is that the
prosecuting attorney nust mnmake the decision to request that dual
sentenci ng be applied to the person.

MR. NEWAN clarified that under the bill, dual sentencing would
al so be available for any felony crinme against a person as |ong
as there is a previous adjudication or conviction for a felony
crinme agai nst a person.

MS. CARPENETI concurred.
MR, NEWVAN, in response to a question, offered that currently,

for a juvenile 15 years of age who conmmts a nurder, there are
two processes, one of which is the discretionary waiver process,

HOUSE JUD COW TTEE - 8- January 21, 2008



though that 1isn't wused very often because it presents a
difficult legal tangle with regard to determ ning whether the
juvenile would be anenable to treatnent in the JJS; sonetines
when a discretionary waiver is sought, it is denied and the
juvenile is sent back to the DJJ, but sonetines a juvenile is
wai ved into the adult system and is never given the chance to
possi bly succeed in the JJS. Wuat's attractive to the DJJ about
HB 255 is that it would provide yet a third way of dealing with
such a juvenile; he/she would be allowed to spend sone tinme in
the JJS, but if the DJJ still has concerns about himher when
he/she turns 19 or 20, the state still has the ability to
"“continue sone neasure of public safety and accountability on
that person for a while."

M5. CARPENETI offered her understanding that at one point the
proposal was to expand the automatic waiver provisions to
include nore crines for which juveniles would autonmatically be
sent into the adult justice system but since the nission of the
DJJ is to try to rehabilitate juvenile offenders, "public safety
would really mtigate in favor of trying to work wwth them at an
early age," rather than just sending them to adult prison where
t he chances of being rehabilitated are not as good.

1: 39: 26 PM

M5. CARPENETI, in response to a question, said that the DO
supports HB 255.

REPRESENTATI VE HOLMES offered a hypothetical situation in which
a juvenile commts the crine of manslaughter, goes through the
JJS, but then reaches the point where he/she is going to "age
out” of the system How long would the adult probationary
period be for that person, up until what age could the adult
sentence possibly be inposed, and what happens if the person
commts a subsequent |esser crinme such as the crinme of driving
under the influence (DU )?

MR. NEWWVAN offered that if a 15-year-old conmmts the crinme of
mansl aughter, and he/she is referred for dual sentencing - thus
receiving both an adult sentence and a juvenile order - and he
serves the standard two years for the juvenile order in the JJS,
but the DJJ then extends the order because it is not yet sure
about his/her public safety risk, he/she could stay within the
JJS until he/she reaches the age of 20. If the DJJ still has
some concerns about hinfher even though he/she has reached the
age of 20, since the tinmeframes of the adult sentence would
al ready be spelled out, the DJJ could go back to court and the
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judge could then decide how nuch of that adult sentence should
be served and in what fashion.

REPRESENTATI VE HOLMES questioned whether such a person m ght
sinply have adult probation inposed, and, if so, for how | ong.

MR. NEWVAN said the person would be placed on probation, and the
l ength of tine would depend on the paraneters of the previously-

pronounced adult sentence. |f the person then conmmts another
crime while on that adult probation, then that would be dealt
with as a new crime - "alnost entirely out of the juvenile
[justice] system altogether,” he added. As another exanple, if

a juvenile under a dual sentence is on juvenile probation and
he/she commits a serious felony assault, the DJJ could decide
whether to nove the juvenile offender to the adult system and
whether to discretionarily waive himher [for the second crine]
if he/she is still a juvenile. Again, one of the attractive
aspects of HB 255 is that it provides the DJJ with nore tools
than the existing dual sentencing statute, which is not being
used very nmuch - only five tinmes in the |last ten years.

REPRESENTATI VE HOLMES surmised, then, that the bill gives the
court discretion with regard to probation and violations of
probati on.

MR. NEWVAN concurr ed.

REPRESENTATI VE COGHI LL asked whet her plea bargai ning occurs when
serious crinmes are commtted by juveniles, and whether such
woul d occur under a dual sentence.

M5. CARPENETI said she assunmes that plea negotiations would
proceed in a potential dual sentence case, and that the question
of whether to proceed with a discretionary waiver or dual
sentencing would definitely be a subject of discussion and
negoti ati on between the prosecution, the DJJ, and the defense.
Once the dual sentence is inposed, however, the court has chosen
what adul t sent ence woul d be appropriate under t he
ci rcunstances, and so her belief, she relayed, is that there
woul d not be any further negotiations.

REPRESENTATI VE COGHILL indicated that he is still questioning
how t he appropriate adult sentence woul d be deterni ned.

1:49: 29 PM
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QU NLAN G STEINER, Director, Central Ofice, Public Defender
Agency (PDA), Departnent of Adm nistration (DOA), nentioned that
with regard to HB 255 as a whole, he did have a chance to work
with the aforenentioned task force, and so was privy to sone of

the discussions that arose regarding the bill. The three main
issues raised that nerited discussion were: at what age should
dual sentencing becone available - <currently the bill could

apply to soneone as young as 12 who commits certain crines - and
whet her there is research indicating that such a decision could
not be supported for sonmeone of that age because of brain
chem stry and brain developnent; whether the standard of
evidence showing an ability to be rehabilitated should be
changed to clear and convincing when a probation violation has

been established - currently, for a discretionary waiver, the
standard is still a preponderance of the evidence; and which
process, dual sentencing or discretionary waiver, is the

preferabl e nmethod by which to achieve the sought-after goals.

MR. STEINER, in response to a question, said that the PDA
doesn't have a position on HB 255, but noted that one unintended
consequences could result from changing the standard of evidence
to clear and convincing, given that there is a very broad
definition of what constitutes a probation violation that could,
under the bill, result in the inposition of an adult sentence.
The juvenile would have the burden of proving that the adult
sentence should not be inposed, and so mistakes in providing
that evidence would accrue to the juvenile. Wth regard to the
proposed age threshold of 12, he offered his understandi ng that
there was sone research provided during the task force neetings
addressing that issue.

1: 53: 18 PM

JOSHUA FINK, Director, Anchorage Ofice, Ofice of Public
Advocacy (OPA), Department of Administration (DOA), noted that a
representative from the OPA also attended the aforenentioned
task force neetings, and that he concurs with M. Steiner's
sumat i on of those neetings. The OPA does have sone concerns,
one being that "the brain science" seens to indicate that 12-
and 13-year-olds should not be held to the sane |evel of
culpability as an adult; furthernore, the U S. Suprene Court has
di scussed this issue in Roper v. Simmons. Anot her concern
pertains to changing the standard of evidence for the juvenile.
It won't be hard for the state to prove, by a preponderance of
the evidence, that a probation violation such as truancy has
occurred, but then the juvenile nust prove, by clear and
convi nci ng evidence, that that doesn't warrant having the adult
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sentence inposed. This could result in nore juveniles receiving
adult sentences than under current |aw, though that is a policy
call for the legislature to neke. He offered to provide the
committee with further comments in witing regarding the PDA s
concerns.

M5. CARPENETI, referring to Section 4's proposed change to the
standard of evidence for the juvenile, said that although that
does change the burden, it is not an unintended consequence.
The rationale behind that change is that at that point in ting,
the juvenile would have already been given both a juvenile
sentence and an adult sentence, and the DJJ doesn't petition for
inmposition of the adult sentence lightly and wouldn't do it for

sinple truancy, for exanple. Again, the whole mssion of the
DJJ is to get a child into a position where he/she can becone a
productive nmenber of society. Wen the DJJ does decide to

petition to have the adult sentence inposed and when it is found
that the juvenile has violated a condition of his/her probation,
the juvenile is then asking for yet another chance. Changi ng
the standard is a way of saying to the juvenile that he/she has
already had a couple of chances and so he/she nust nake an
effort to convince the DJJ that he/she really will do well in
the JJS;, at that point the juvenile ought to be able to clearly
articulate his/her request for another chance, she opined. The
standard of clear and convincing evidence is just a little bit
hi gher than a preponderance of the evidence and no where near as
high as the crimnal standard of beyond a reasonabl e doubt.

1:56: 31 PM

MR. NEWVAN assured the committee that the DJJ does not take the
concept of noving juveniles into the adult system lightly - the
reward and the mssion of the DJJ are to keep juveniles out of
the adult crimnal system So the fear that mnere probation
violations such as truancy or being late for a probation
appointment could result in an inposition of an adult sentence
[is unfounded] because that is not the intention of the DJJ.
Wth regard to crinmes, he went on to say, the bill provides that
if a juvenile commts either a felony or a m sdeneanor involving
injury to a person or the use of a deadly weapon, the DJJ can

seek to have the adult sentence inposed. However, there are a
whole range of crines that don't fit wthin those specific
categories but that <could still represent a public safety
concern to the DJJ. For exanple, if a juvenile under dual
sentence for the crinme of killing sonmeone while drunk is
arrested for DU while on probation, although that DU is not a
felony, it is still cause for concern. O, as another exanple,
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if a juvenile sex offender under dual sentencing is rel eased and
a condition of his/her probation is that he/she may not spend
time with small children but is then found on a playground in a
daycare center, although that specific activity is not a cring,
it is a probation violation and is cause for concern.

CHAI R RAMRAS asked how nany juveniles nove through the JJS
annual | y.

MR. NEWMAN said that annually the DJJ is referred between 5, 000-
6,000 juveniles, with the mjority of those being "adjusted
out," and with a majority of those that do enter a court process
being held on juvenile probation in their homes and conmunities.
The MLaughlin Youth Center currently has about 200-250 beds,
and there are about 350 juveniles around the state being held in
secure treatnment facilities.

CHAIR RAMRAS questioned whether a juvenile has to Dbe
i ncarcerated before being subject to dual sentencing.

MR. NEWVAN explained that any juvenile that is alleged to have
committed one of the listed offenses could be subject to dual
sent enci ng.

REPRESENTATI VE SAMUJELS asked how nmany discretionary waiver
proceedi ngs have taken place since that provision was adopt ed.

MR. NEWVAN said he's found record of nine juveniles who were
di scretionarily wai ved, t hough nore were referred for
di scretionary wai ver.

2:01:47 PM

CHAI R RAMRAS, after ascertaining that no one else wshed to
testify, closed public testinony on HB 255.

MR NEWAN, in response to a question, said that the DJJ
supports HB 255.

[ HB 255, Version E, was held over.]

HB 301 - PARTI AL- BI RTH ABORTI ON

2:03: 17 PM
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CHAI R RAMRAS announced that the final order of business would be
HOUSE BILL NO 301, "An Act relating to partial-birth
abortions."

2: 03: 45 PM

REPRESENTATI VE WES KELLER, Al aska State Legislature, speaking as
one of the bill's joint prinme sponsors, indicated that HB 301 is
tailored to neet the intent of federal law that it defines the
term "partial-birth abortion" wusing [sone of] the |anguage
currently in federal law, and that 36 states currently restrict
partial-birth abortions, which have been characterized as
i nhumane and brutal .

REPRESENTATI VE COGHI LL, speaking as one of the bill's joint
prime sponsors, offered his understanding that the |anguage in
federal |aw has been considered by the U 'S. Suprenme Court, and
that existing Alaska law restricting partial-birth abortions has
not been enforced. House Bill 301 will help Al aska neet the
federal court's standard and put Alaska's law in the forefront
again, and though that could lead to challenges, he opined,
[ adoption of HB 301] still constitutes good public policy. He
not ed that nenbers' packets contain one proposed amendnent.

2:07:56 PM

KAREN LEWS, Alaska Right to Life, first relayed that Al veda
King, the niece of Mirtin Luther King, Jr., was the keynote
speaker at her organization's 2007 Proudly Pro-Life D nner |ast
Novenber and told participants that had her uncle been alive he
woul d have spoken against "the injustices that are being
inflicted on the unborn children in our nation"™ and that she
believes abortion is the present-day human rights issue. MVs.
Lews said it is difficult for her to understand why and how the
nation continues to allow the "brutal and nercil ess slaughter of
our nost precious resource - our children.” She offered her
understanding that a little over 150 years ago, the U S. Suprene
Court deened African Anericans as not being fully human, and
that Native Anericans were systematically slaughtered with tax
funds; thus she is not very surprised to "see what's going on
now with the killing of our babies.™ She noted that as of
tonorrow, Roe v. Wade will have been in effect for 35 years, and
offered her understanding that about 50 mllion "pre-born"
children have been killed at the hands of their nothers and
hired abortionists. In conclusion, she said she appreciates the
[committee hearing] HB 301 "as a very good piece of
| egislation.™
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2:10:10 PM

S| DNEY HEI DERSDORF, President, Alaskans for Life, Inc., relayed
that his organization supports HB 301 as well as all efforts to
bring Al aska statutes in line with abortion restrictions as
permtted by the courts. He added:

W are opposed to partial-birth abortion - it's a
gruesone, horrifying procedure. However, this is not
why we oppose it. We oppose it because it kills a
baby. And there is no noral difference, really,
between a partial-birth abortion and any other
aborti on. What sets partial-birth abortion apart is

that it's a procedure which is so horrifying that

you would have rights to hope that even abortion
supporters would condem it. Simply reflecting on
what it is should be adequate to convince anyone that
this is a procedure which should be prohibited.
Supporting it really is an effort to defend the
i ndef ensi bl e. Partial-birth abortion really is
virtual infanticide.

So we think it shouldn't be a controversial issue,
really. Sadly, in many instances, we have been
m staken and not fully appreciating the conmtnent
that some individuals have to abortion regardl ess of
the circunstances of the pregnancy. This is sinply
reaping, | believe, the harvest of Roe v. Wade, which
| egal i zed abortion at any stage of pregnancy for any
reason or for no reason. So we need to have this ban
enforced if we want to mmintain at |east sone
senbl ance in our society as a civil society when it
comes how we treat the nost defenseless nenbers of the
human famly. So we thank the [joint prinme] sponsors
for this proposed |egislation and we ask for favorable
consideration by this commttee. Thank you very mnuch.

2:12: 46 PM

JOHN P. MONAGLE said that no one can convince himthat a fetus
is anything other than a human being - a baby - that is being
killed [via abortion], and so anything that can be done to stop
"this crinme" should be done. In conclusion, he said he supports
[ HB 301].

2:13: 51 PM
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DEBBI E JOSLIN, President, Eagle Forum Al aska, after thanking the
coonmittee for hearing HB 310 and the joint prime sponsors for
introducing it, characterized it as "a good thing." She offered
her wunderstanding that there was broad, bipartisan support for
passing the federal partial-birth abortion ban, perhaps in part
due to the publicity highlighting what is actually entailed in
such a procedure. It really isn't a pretty way to kill an
unborn baby, she remarked; it is particularly gruesone. She
offered her understanding that the U'S. Supreme Court has
already ruled that it is constitutional to ban this form of
abortion. In conclusion, she urged the cormittee to pass HB 301
wi t hout anmendnments, surmising that it will nerely align Al aska
law with "the U S. Constitution."

CHAI R RAMRAS, after ascertaining that no one else wshed to
testify, closed public testinony on HB 301.

2:16: 30 PM

REPRESENTATIVE HOLMES nade a notion to adopt Anendnent 1
| abel ed 25-LS1139\C. 1, Kurtz, 1/21/08, which read:

Page 1, following line 2:
Insert a new bill section to read:
"* Section 1. AS 18.16.050(a) is anended to read:

(a) Notwithstanding conpliance with AS 18.16. 010,
a person may not knowingly perform a partial-birth
abortion wunless continuation of the preghancy is
likely to result in the pregnant woman's death or
poses a substantial risk of permanent injury to the
pregnant wonan's physical or nental health [A PARTI AL-
BIRTH ABORTION IS NECESSARY TO SAVE THE LIFE OF A
MOTHER WHOSE LIFE IS ENDANGERED BY A PHYSI CAL
DI SORDER, |LLNESS, OR INJURY AND NO OTHER MEDI CAL
PROCEDURE WOULD SUFFI CE FOR THAT PURPCSE]. Violation
of this subsection is a class C felony."

Page 1, line 3:
Del ete "Section 1"
| nsert "Sec. 2"

CHAI R RAMRAS obj ected [for the purpose of discussion].
REPRESENTATI VE HOLMES noted that Anmendnent 1 proposes to anend

AS 18.16.050(a), a provision of statute not currently included
in HB 301, which just changes the definition of "partial-birth
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abortion". As currently witten, AS 18.16.050(a) contains an
exception to the restriction on partial-birth abortion, and
Amendnent 1 woul d change the wording of that exception such that
a partial-birth abortion could be performed not only if the life
of the nother is threatened but also if there is a substantia
risk of permanent injury to her physical or nental health. She
of fered her belief that including such |anguage is critical.

CHAI R RAMRAS questioned what constitutes "nental health".

REPRESENTATI VE HOLMES of f ered: "The requirenent of it being a

substantial risk of permanent injury applies to both the
physi cal and nental health aspects; there are cases in which it
could be found that it would cause severe trauna. | don't know
t he exact nedical definition.”

REPRESENTATI VE COGHI LL said he objects to Amendnent 1, though

likes the inclusion of the words "permanent injury". He opi ned
that Amendnment 1 would soften the effect of HB 301, and noted
that it wll be hard to substantiate a potential pernanent

mental health problem He offered his belief that the life that
is healthy needs to be protected, and that physical and nental
injury can probably be repaired, whereas killing "a child" is
i rreparable.

2:21:04 PM

REPRESENTATI VE LYNN, speaking as one of the bill's joint prinme
sponsors, opined that l|ife is precious, whether it be the
nmother's or the child' s, and so both should be saved whenever
possi ble. He asked how often "this situation" has occurred, and
whet her current statute contains a definition of nmental health.

REPRESENTATI VE COGHI LL noted that nental health disorders are
described in the [D agnostic and Statistical Mnual of Mental
Di sorders, Fourth Edition (DSM1V)], and surm sed that as used
in Arendnent 1, the term "mental health"” could fall under that
code, which he characterized as very broad.

REPRESENTATI VE HOLMES expl ai ned that the |anguage of Amendnment 1
was derived from Col orado and Del aware state statutes.

REPRESENTATI VE DAHLSTROM rel ayed her belief that if the child in
the wonb is of the size described in the bill, then a Cesarean
section could be perfornmed - instead of a partial-birth abortion
- and the child could then be given up for adoption. If the
steps outlined in the bill have to be taken in order to kill the
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unborn child, then that child is probably capable of living in
an incubator and thus wouldn't have to be killed. She said she
opposes Anmendnent 1.

REPRESENTATI VE HOLMES offered that the U S. Supreme Court has
al ready debated, in two cases, whether there needs to be a
"health of the nother" exception in "a statute like this,"” and
whet her such a procedure is ever nedically necessary to save and

protect the health of the nother. |In both cases there was a | ot
of serious debate anong the nedical conmunity on this issue, and
this debate is ongoing. Even if the court does find Al aska's
exi sting exception to be adequate, because the debate is still
so active, it my not be the right decision; therefore, she
remarked, "I have to cone down on the side of allowing a health
exception.” The | anguage of Amendnent 1 is not neant to be a

"l'ight" standard, she assured the conmttee, and if it ever were
deened nedically necessary to perform a partial-birth abortion
in order to preserve a wonan's health, it would be inmportant to
have i ncluded such an excepti on.

REPRESENTATI VE DAHLSTROM poi nted out that even during a "normal”
child birth, conplications can occur resulting in problens that
doctors may or nmay not be able to fix. She relayed her
knowl edge of one woman who'd chosen to give birth and then to
give the baby up for adoption because she felt she couldn't care
for it properly, and offered her belief that any expectant
nother in a simlar situation would prefer to give birth - via a
Cesarean section if necessary - and then let the baby be
adopt ed. She noted that when her nother was pregnant with her
brother during the Rubella epidemc, the doctors advised her to
have an abortion; her nother instead chose to give birth to her
brot her, and al though he was born prematurely and had a hearing
problem he was not "the nonster that they said he was going to
cone out to be." Al t hough she wunderstands the intent of
Amendnent 1, she relayed, she feels that delivering the baby via
Caesarean section is an alternative to a partial-birth abortion.

2:34:23 PM

REPRESENTATI VE COGHILL noted that existing AS 18.16.050(a)
already references the |life of the nother and protecting the

life of the nother - in situations wherein only one may live
the nother gets priority. Historically, he surm sed, before Roe
v. Wade, it was the other way around - if they had to nmake a

choice, doctors would try to save the baby and not the nother
Statute currently says that the |life of the nother has value
and so it is inportant, he opined, to also say, wherever
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possible, that the life of the child has value as well; one
obvi ous place to nmake such a policy statenent is in the statute
restricting the wuse partial-birth abortions, because to him
"that's a life," regardless of whether it starts at conception

House Bill 301, he indicated, is the best that can be done at
present .

REPRESENTATI VE HOLMES argued that just because the U S. Suprene
Court has said "we can" doesn't nean they shoul d. Noti ng that
she puts a very high value on the |ife and health of the nother,
and given that the debate regardi ng whether such a procedure is

ever necessary is still ongoing, she said she thinks that
including a "life and health of the nother" exception is
i nportant.

2:38:48 PM

A roll call vote was taken. Representative Holnmes voted in
favor of Amendnent 1. Representatives Lynn, Dahlstrom Coghill
Sanuel s, and Ranras voted against it. Therefore, Anmendnent 1

failed by a vote of 1-5.

REPRESENTATI VE KELLER, in conclusion, said he appreciates that
Representative Holnes discussed her anmendnent with him
bef or ehand.

REPRESENTATI VE LYNN rel ayed that he is pro-life and believes in
protecting human |ife from the nonment of conception until
natural death occurs. House Bill 301 addresses the issue of
infanticide, he opined, because for all ©practical purposes,
during a partial-birth abortion, the baby has already been born.
In conclusion, he said that |ife 1is precious and needs
protection, and that he supports HB 301 as doing "just that."

REPRESENTATI VE HOLMES reiterated her belief that the health of a
woman is [paranount], and said she is disappointed that her
proposed exception is not included in the bill and wll
therefore be objecting to passage of the bill.

2:41:41 PM
REPRESENTATI VE DAHLSTROM noved to report HB 301 out of commttee
with individual reconmendations [and the acconpanying zero

fiscal note].

REPRESENTATI VE HOLMES obj ect ed.
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A roll call vote was taken. Representatives Dahl strom Coghill
Samuel s, Lynn, and Ranmras voted in favor of reporting HB 301
from commttee. Representative Holnmes voted against it.
Therefore, HB 301 was reported out of the House Judiciary
Standing Commttee by a vote of 5-1.

ADJ OURNVENT

There being no further business before the commttee, the House
Judi ciary Standing Conmittee neeting was adjourned at 2:43 p. m
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