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Representati ve Max G uenberg
Representati ve Li ndsey Hol nes
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COW TTEE CALENDAR

HOUSE BI LL NO. 22

"An Act extending the termnation date for the Board of
Governors of the Al aska Bar Association; and providing for an
effective date.”

- MOVED HB 22 QUT OF COW TTEE

HOUSE BI LL NO. 163
"An Act relating to real property foreclosures, executions, and
deeds of trust."

- HEARD AND HELD

HOUSE BI LL NO. 194

"An Act relating to fines for certain offenses involving
aeronautics, alcoholic beverages, boats, fish and gane, health
care records and public health, nedical review organizations,

public restroom facilities, snoki ng, shel ter cabi ns,
refrigerators and simlar equipnment, radiation sources, high
voltage lines, child Iabor, enploynent in underground nines,
marriage |icenses, nmotor vehicles and driver's licenses,

ignition interlock devices, pipelines, use of the state seal

and emssions requirenents; relating to the maxinmm fine
provided for violations and infractions and to the definition of
"'m nor of f enses’ ; redesi ghat i ng certain fish and gamne
m sdeneanor offenses as class A mnisdeneanors; relating to
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viol ations and offenses that are conmtted on state |and, water,
and |land and water or that are related to water managenent or
dam and reservoir safety; amending Rule 8(b), Al aska District
Court Rules of Crimnal Procedure; and providing for an
effective date.”

- HEARD AND HELD

HOUSE Bl LL NO. 225
"An Act relating to m sconduct involving weapons and bail."

- BILL HEARI NG CANCELED

HOUSE Bl LL NO. 195
"An Act relating to limted liability conpanies."”

- BILL HEARI NG CANCELED
PREVI QUS COW TTEE ACTI ON
BILL: HB 22

SHORT TI TLE: EXTEND BOARD COF GOVERNORS ABA
SPONSCR(s) : REPRESENTATI VE(s) STOLTZE, RAMRAS

01/ 16/ 07 (H PREFI LE RELEASED 1/ 5/ 07

01/ 16/ 07 (H) READ THE FIRST TIME - REFERRALS
01/ 16/ 07 (H) JUD, FIN

04/ 27/ 07 (H JUD AT 1: 00 PM CAPI TOL 120

BILL: HB 163
SHORT TITLE: PROPERTY FORECLOSURES AND EXECUTI ONS
SPONSOR(s): REPRESENTATI VE(s) RAMRAS

02/ 28/ 07 (H) READ THE FIRST TIME - REFERRALS
02/ 28/ 07 (H) L&C, JUD

03/ 30/ 07 (H) L&C AT 3: 00 PM CAPI TOL 17

03/ 30/ 07 (H) -~ MEETI NG CANCELED - -

04/ 20/ 07 (H) L&C AT 3: 00 PM CAPI TOL 17

04/ 20/ 07 (H Moved CSHB 163(L&C) OQut of Conmittee
04/ 20/ 07 (H) M NUTE( L&C)

04/ 23/ 07 (H) L&C RPT 1DP 4NR

04/ 23/ 07 (H) DP:  RAVRAS

04/ 23/ 07 (H) NR. BUCH, LEDOUX, NEUMAN, OLSON
04/ 27/ 07 (H) JUD AT 1:00 PM CAPI TOL 120
BILL: HB 194

SHORT TI TLE: FI NES AND OFFENSES
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SPONSOR('s): RESOURCES

03/ 14/ 07 (H) READ THE FI RST Tl ME - REFERRALS

03/ 14/ 07 (H) RES, JUD, FIN

03/ 28/ 07 (H RES AT 1: 00 PM BARNES 124

03/ 28/ 07 (H) Schedul ed But Not Heard

04/ 04/ 07 (H) RES AT 1: 00 PM BARNES 124

04/ 04/ 07 (H Moved CSHB 194(RES) Qut of Conmittee
04/ 04/ 07 (H) M NUTE( RES)

04/ 10/ 07 (H) RES RPT CS(RES) 4DP 2NR

04/ 10/ 07 (H) DP: ROSES, SEATON, GATTO, JOHNSON
04/ 10/ 07 (H) NR: KOHRI NG, GUTTENBERG

04/ 23/ 07 (H) JUD AT 1:00 PM CAPI TOL 120

04/ 23/ 07 (H) <Bil|l Hearing Reschedul ed to 04/27/07>
04/ 27/ 07 (H) JUD AT 1:00 PM CAPI TOL 120

W TNESS REG STER

JAVES ARMSTRONG, St aff

to Representative Bill Stoltze

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: Presented HB 22 on behalf of one of the
joint prine sponsors, Representative Stoltze.

JOHN TI EMESSEN, Presi dent

Al aska Bar Associati on (ABA)

Anchor age, Al aska

PCOSI TI ON STATEMENT: During discussion of HB 22, spoke on the
m ssion and history of the ABA.

STEVE VAN GOOR, Bar Counsel

Al aska Bar Associ ation (ABA)

Anchor age, Al aska

POSI TI ON STATEMENT: During discussion of HB 22, spoke on the
rol e of the ABA

PAT DAVI DSON, Legislative Auditor

Di vision of Legislative Audit

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: During discussion of HB 22, presented the
| egi slative audit of the bar association.

JANE W PI ERSON, Staff

to Representative Jay Ranras
Al aska State Legislature
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Juneau, Al aska
PCOSI TI ON STATEMENT: Presented HB 163 on behalf of the sponsor,
Represent ati ve Ranras.

STEPHEN ROUTH, Attorney at Law

Routh & Crabtree, APC

Anchor age, Al aska

POSI TI ON STATEMENT:  Provi ded supporting testinony for HB 163.

HEATH HI LYARD, St af f

to Representative Carl Gatto

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: Presented HB 194 on behalf of the sponsor,
the House Resource Standing Conmittee, which is co-chaired by
Representative Gatto.

DI CK MYLIUS, Acting Director

Central Ofice

D vision of Mning, Land and Water

Department of Natural Resources (DNR)

Anchor age, Al aska

PCSI TI ON  STATEMENT: Provided coments during discussion of
HB 194.

JOHN BAKER, Assistant Attorney General

Nat ural Resources Section

Civil D vision (Anchorage)

Depart ment of Law (DQL)

Anchor age, Al aska

PCOSI TI ON STATEMENT: Provi ded comments to HB 194.

WYN MENEFEE, Chief of Operations

Central O fice

Di vision of Mning, Land and Water

Departnment of Natural Resources (DNR)

Anchor age, Al aska

PCSI TI ON STATEMENT: Provi ded comments to HB 194.

ACTI ON NARRATI VE

CHAI R JAY RAMRAS called the House Judiciary Standing Conmittee
neeting to order at 1:05:34 PM Representatives Ranras,
Dahl strom Coghill, Lynn, Sanuels, and Holnmes were present.
Representative Gruenberg arrived as the neeting was in progress.

HB 22 - EXTEND BOARD OF GOVERNORS ABA
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1: 06: 01 PM

CHAlI R RAMRAS announced that the first order of business would be
HOUSE BILL 22, "An Act extending the termnation date for the
Board of Governors of the Al aska Bar Association; and providing
for an effective date."

1: 06: 34 PM

JAMES ARMSTRONG, Staff to Representative Bill Stoltze, Al aska
State Legislature, relayed on behalf of Representative Stoltze

joint prine sponsor, that HB 22 extends the appointnment of the
Al aska Bar Association (ABA) board of governors from July 1

2007, to July 1, 2010.

REPRESENTATI VE HOLMES noted that the audit report recommends the
extension to 2014. She asked why the bill only extends the
board to 2010.

MR. ARMSTRONG replied that the sponsors felt that three years

would be fine for right now If this initial extension went
well, then they would probably reconmend this for an eight-year
ext ensi on.

CHAI R RAMRAS, speaking as one of the joint prinme sponsors of HB

22, surmsed that the bill has sone conplicated conmponents, and
that there would be considerable discussion as to who would be
the stewards of the bar funds, when the bill is heard in the

House Judiciary Standing Comm ttee.
1: 08: 31 PM

JOHN TI EMESSEN, President, Al aska Bar Association (ABA), offered
that the one thing the ABA enjoyed about the sunset clause is
the ability to communicate with the |egislature, even though,
unfortunately, it is often the only comunication between the
ABA and the |egislature. He suggested annual neetings between
the ABA and the House and Senate Judiciary Standing Conmmttees.

MR. TI EMESSEN noted that many policies proposed during the |ast
year started wth nenbers from this commttee: mandat ory
continuing legal education (CLE); a diversity initiative to
i ncrease Native Al askan nenbership in the ABA, and a programto
initiate discussions of careers in the Ilegal and judicial
profession with the youth and others from the villages. He
observed that |awers have been licensed in Al aska since 1895
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and that the ABA has existed since 1955. He comrented that the
ABA was an old institution and an old instrunentality of the
state.

MR. Tl EMESSEN outlined the audit report recomrendations from the
past two audits: CLE, which the board passed, and online access
for [ABA] disciplinary history, though an old software system
had sl owed this progress. Disciplinary history would be part of
t he new dat abase in 2007 or 2008.

MR. TI EMESSEN conmented that the ABA core mssion of adm ssion
and discipline is taken very seriously. Wth the 130-140
applicants to the bar each year, the ABA conducts a ful
background check, admnisters and grades the three-day bar
exam nation, and nakes recommendations to the Alaska Suprene
Court for admi ssions to the bar. He observed that discipline is
the board s nobst inportant role, as it involves their core
m ssion of protection of the public interest. The ABA
recognizes its unique professional position, as directly
supervised by the suprenme court, to ensure only qualified,
et hical, honorable individuals appear before the Al askan courts.
He said the audit report denonstrates that the board and the ABA
have done a “wonderful job” with their core nissions.

1: 14: 00 PM

MR. TIEMESSEN, in response to Chair Ranras, relayed that
disciplinary matters are confidential until they reach a certain
| evel .

REPRESENTATI VE COGHI LL, referring to the 1issue of ethics,
guesti oned how the ABA avoids the perceived conflict of interest
of having attorneys on the board.

MR. TIEMESSEN explained that the board has twelve voting
menbers, nine of which are attorneys, and three of which are |ay
nmenbers. One of the board s responsibilities is fact finding to
support their disciplinary recomnmendations to the Al aska Suprene
Court. Al attorney discipline is done by the Al aska Suprene
Court. The Al aska Suprene Court is hardly "a rubber stanp" he
remarked, as often matters are sent back to the board for
further findings. As attorneys, he pointed out, they know what
is and is not right. The board nmaintains very strict accounting
and accountability of nenbers. There is a good bal ance on the
board between the attorney menbers and the lay nmenbers. The |ay
menbers bring a lay perspective and other expertise. As
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attorney nenbers, they do not want any “whiff” of inpropriety
anong their [board] mnenbers.

REPRESENTATI VE COGHI LL concurr ed.

CHAI R RAMRAS asked a question regarding the aggregate noney in
trust accounts and the interest that noney accrued.

MR. Tl EMESSEN expl ained that the Al aska Interest on Legal Trust
Accounts (1 OLTA) system is available for attorneys to
participate in. This is an “opt out” system In 2006, the
| OLTA earned $146,822 in interest, and awarded grants totaling
$104, 000. These grants went to Alaska Inmgration Justice
Project, Alaska Pro Bono Program United Youth Courts of Al aska,
and Al aska Legal Services Corporation. Much of the noney went
to provide |egal representation for the indigent, and for access
to justice prograns.

CHAI R RAMRAS suggested to M. Tienessen that he speak wth
Senator M@Quire regarding possible use of the ICLTA funds to
help fund the Al aska Legal Services Fund. Chair Ranras also
asked how nmuch noney is in the broader trust account.

MR. TIEMESSEN in response to the question on trust accounts
replied it would be difficult to know how nuch noney is in all
the legal trust accounts, but he could extrapolate that gross
anount using a calculation for a three percent interest return
He further explained that “opt out” nmeans the interest return is
not required to be used for legal justice prograns. For large
anounts of noney placed in trust account deposits, sone clients
woul d prefer to have the accrued interest returned to them

CHAIR RAMRAS asked for clarification that the interest noney
does not go to the attorney.

MR. TIEMESSEN responded that the noney never goes to the
attorney.

REPRESENTATI VE LYNN asked how many conplaints were investigated
that continued through disciplinary action, and what were the
typi cal areas of conplaint or nisbehavior.

1: 21: 56 PM
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STEVE VAN GOOR, Bar Counsel, Alaska Bar Association (ABA),
relayed that his principal responsibilities are to supervise the
di sci pline section of the ABA. The discipline section consists
of 7 of the 17 enpl oyees of the bar. The discipline section’s
task is to field grievances filed against attorneys, and to give
the public information about the grievance process. He and his
col | eagues at the ABA office also provide informal ethics advice
to help lawers stay out of trouble. Hi storically, the ABA
annual ly receives 200-300 conplaints concerning nenbers of the
ABA. This is about a 10 percent conplaint rate, simlar to the
rate of conpl aints throughout the nation.

MR. VAN GOOR conmented that about half the conplaints fell into
the “intake stage.” This “intake stage” is a stage in which the
lawer is imediately served with the conplaint. At this point,
the ABA asks for a voluntary response, and nost |awers do
respond at this tine. The ABA is then able to identify and
determ ne which conplaints should be formally investigated, and

whi ch m sconducts should be prosecuted. O all the conplaints
recei ved, 5-10 percent of the conplaints may result in sonme form
of discipline. An even snmaller percentage of the conplaints
results in public discipline. This is reserved for those

of fenses that everyone woul d recogni ze as problens, for exanple,
| ying, cheating, and stealing.

MR VAN GOOR went on to explain that trust accounts, and
m smanagenent, m sappropriation, or stealing from these accounts
are the “third rail” of attorney discipline. Lawers are
entrusted with billions of transaction dollars being held in
escrow and this noney is not bonded. There is not a bond for
the noney because the consequence for msappropriating this
nmoney is significant suspension or disbarnment from the practice
of | aw. He also explained that the discipline section is
identifying those l|lawers that have no business being |awers
because of m sconduct, and performng an educational role in
fielding alnost 900 calls each year from |awers requesting
| egal ethics advice.

REPRESENTATIVE LYNN remarked this is simlar to the ethics
procedure for the Board of Realtors.

1: 25: 37 PM

REPRESENTATI VE SAMUELS asked for a description of the ABA
internal review process for an ethics violation.
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MR. TIEMESSEN conveyed that once a witten conplaint is
received, it is screened by Bar Counsel, who mekes a
determ nation whether the allegations, if proven true, would
have a basis for discipline. The attorney is then provided with
an opportunity to respond to the allegations, and the
conplainant is allowed to reply. There could then be a second
response from the attorney. After this, Bar Counsel would
conduct an investigation and make a decision. At this point,
the matter is either resolved, or it nay go on to an area-w de
hearing comm ttee. This conmittee, consisting of two attorneys
and one lay person, will then issue a decision. |If the issue is
still not resolved, it can go to the ABA Board of Governors
sitting as a disciplinary board. The ABA Board of Governors can
make a recomendation for discipline to the Al aska Suprene
Court.

REPRESENTATI VE SAMUELS asked what happens if the conplaint is
agai nst a justice on the suprene court.

MR. Tl EMESSEN responded that a special counsel is appointed if
there is a conplaint by or against the Board of Governors.

1:28:45 PM
[Chair Ranras turned the gavel over to Vice Chair Dahl strom]

MR. VAN GOOR further informed that if there is a conplaint
against any judge in the state of Alaska, including a suprene
court justice, the conplaint would go to the Al aska Commi ssion
on Judicial Conduct (CIC), which has a process simlar to the
ABA Bar Counsel . Most commonly, the conplaint would be wth
regard to a decision nade by a judge, and these do not usually
result in a formal investigation. | f the comm ssion determ nes
that an investigation is necessary, it would nove to a higher
special counsel to handle the prosecution. The commi ssion
itself, consisting of three judges, three |lawers, and three
public nenbers appointed by the governor, would consider the

case, and, in a case of serious msconduct, make a
recomendation to the Alaska Suprenme Court. |If this concerned a
justice of the suprene court, that justice would not
parti ci pate. In this instance, M. Van Goor surnised that the

suprene court would appoint a superior court judge as a suprene
court judge pro temto sit in on the disciplinary matter.

MR VAN GOOR recalled that there have been two instances in the

past wherein the supreme court did appoint a superior court
j udge pro tem
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REPRESENTATI VE SAMJELS pointed out, though, that it is a very
smal|l group of people that are judging thenselves and who al so
have to do business with each other. He pointed out that if the
| egislature attenpted sonething simlar with regard to ethics
conplaints, the electorate would not approve. This would all ow
a small group of people to have an inordinate amount of contro

over an entire branch of government. The public has very little
say in this, as only three nenbers of the Board of Governors of
the ABA are confirmed. He asked M. Van Goor to comment on the
idea of an amendnent which would state that all 12 nenbers of
t he Board of Governors would need to be confirned.

[Vice Chair Dahl stromreturned the gavel to Chair Ranras.]

REPRESENTATI VE SAMJELS said that he didn't know how to fix the
percei ved problem but opined that he'd once attenpted to hire an
attorney to file a conplaint against a supreme court justice
but he was told “I have to do business in front of those
peopl e.” Representative Sanuels commented that he realized the
practicality of the entire situation, and that he would need to
find a different nethod to even file the conpl aint.

1: 33: 59 PM

MR. Tl EMESSEN acknowl edged that point, but offered that there
are public nenbers throughout the system He offered his
personal feeling that when an attorney that he knows cones
before him his first inclination is “not to cut them slack,”
rather “to flog theni because he knows them I f anything, he
knows that he nust instead pull that inclination back. It can
be much easier to be objective with an attorney he does not
know. He went on to further describe that one change in recent
years is public censure as a discipline by the court. This used
to be an order fromthe court, but now it is an order to appear
before the full court. The person stands in front of the ful
court and gets “chewed out” by the entire suprene court.

MR. TIEVMESSEN reiterated that he understood the concern, but
could only give his personal assurance of a harsher discipline
for those attorneys appearing before the board who are known by
a commttee nenber.

REPRESENTATI VE SAMUELS reiterated his coments regarding the

makeup of the |legal counsels and boards being over weighted with
attorneys who are internally picked and not el ected. The pool
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of people picking the attorneys is even snaller. He asked M.
Ti emessen how many attorneys are in Al aska.

MR. Tl EMESSEN responded there are 2,800 active nenbers of the
ABA.

REPRESENTATI VE SAMUJELS surmi sed that not all those are active in
sel ecting the board and counsel nenbers.

REPRESENTATI VE GRUENBERG poi nted out that although those nunbers
sound small, Alaska is small state in terns of population and
thus has a smaller pool of attorneys. He recalled that when he
took the bar examin California, 2,000 nmenbers were admitted to
the California bar; but when he took the bar exam in Al aska,
only 32 new nenbers were adnitted.

REPRESENTATI VE COGHI LL renarked on the need for the public to be
assured [of the integrity of all branches of the governnent].
One of the reasons for the one-year extension [of the ABA board]
is to try to figure out the best way to ensure integrity. One
of the recomrendations is that [an ABA board appointnent] fal
to the Alaska Suprene Court as an appointed position. He asked
M. Tienessen how the board felt about this.

MR. TIEMESSEN reiterated that the Al aska Suprene Court does do
di sci pli ne. All the suprene court says to the Board of
Governors is that it is busy being the suprenme court on a day-
to-day basis and so asks the board to find the facts, do
conclusions of law, and nake recomrendations on disciplinary
matters to the supreme court.

REPRESENTATI VE COGHI LL proposed that an anal ogous comentary in
the legislature would be that the House majority |eader screens
all the legislative issues that go before the ethics commttee,
and then make recommendations to the ethics commttee.

1:41: 43 PM

MR. TIEVMESSEN explained that the current board system is a
tremendously powerful and effective method of screening out
“nut” conplaints, many of which are by prisoners against the
district attorney, for obvious reasons.

CHAI R RAMRAS asked Ms. Davidson to give a cursory review of the
[legislative audit] recomendations. He offered that it appears
there were two issues to address: an issue with funding that
shoul d be addressed by the finance commttees, and an issue to
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address the ethical aspect of self-policing. He asked Ms.
Davidson to limt her remarks to the ethical aspect.

REPRESENTATI VE SAMJELS clarified his concern is for |l|ack of
oversight of the judiciary branch by the people.

MR. TIEMESSEN relayed that the board would be willing to | ook
into that point. He nentioned that in this context, the board
does serve two nasters. The board is a creation of and serves
del egated duties from the Alaska Supreme Court, as well as
serves under sunset authority from the |egislature. Thi s
hi ghlights the conflict as he perceived.

1:45: 04 PM

PAT DAVIDSON, Legislative Auditor, D vision of Legislative
Audit, Alaska State Legislature, responded that the concern of
the Division of Legislative Audit was addressed at the
disciplinary level, as the disciplinary function was occurring
within the ABA For exanple, the Departnent of Conmmerce,
Communi ty, and Econom c Devel opnment (DCCED) investigative staff
does not report directly to the boards under its purview, in
terms of what they investigate. The investigative staff are
enpl oyees of the division, and once they conclude their
investigation, they nake recommendations to the board in
guesti on. Therefore, nenbers of the profession are not doing
the investigations, though an investigator my require
expertise, and so may go to the board to ask for recommendati ons
or discuss sone of the issues. There is a separation, though,
bet ween the occupational licensing boards and the investigative
function of the division. The legislative audit’s suggestion to
the ABA was to renove the investigation function from the ABA
itself.

M5. DAVI DSON conmented that the responses by the court system
and the ABA were that the audit suggestion did not feel either
“particularly workable” or “totally necessary.”

REPRESENTATI VE CGRUENBERG noted that the third recommendation
from the legislative audit was that the board [of the ABA]
should adopt a due date for its annual report. This woul d
ensure that it is nade available to the suprenme court, the
| egi slature, and the public on a tinely basis.

MR. TIEMESSEN responded that the recomendation has been

i npl enented both in practice and rule. There was an interna
error in tardiness fromthe ABA, and this woul d not be repeat ed.
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REPRESENTATI VE COGHI LL opined that the transparency issue ought
to be addressed as it pertains to the court system

REPRESENTATI VE GRUENBERG said he'd planned to introduce a
mandatory continuing |legal education bill or anendnent, but did
not do so because the board of governors agreed to discuss this
with the Al aska Suprene Court, and has since submtted a
proposed rule for mandatory CLE. The suprenme court had revi ewed
this rule, and sent it back for further work. He said the
public demands CLE. He continued, stating that this is not just
mandatory reporting, but really good prograns so that |awers
keep up with the law and don’t conmt mal practi ce.

REPRESENTATI VE SAMUELS offered to assist Representative Coghil
with the concerns being raised regarding ethics. He expressed
sone of the problems with the structure of review boards, and
t he background of the menbers who conprise the boards.

CHAI R RAMRAS added that a reallocation for the distribution of
the trust funds m ght resolve sone of the issues.

MR. TIEMESSEN remarked that of the $14.5 mllion in trust,
assumng a 3 percent return, about 53 percent of the distributed
funds went directly to pro bono work. The current problem that
the Alaska Legal Services Corporation faces in funding was not
caused by a drop in the IOLTA percentage; it was caused by a
drop in the interest rates.

1: 53: 50 PM

REPRESENTATI VE GRUENBERG noved to report HB 22 out of committee
wi th individual recomendations and the acconpanying zero fiscal
not es. There being no objection, HB 22 was reported from the
House Judiciary Standing Commttee.

HB 163 - PROPERTY FORECLOSURES AND EXECUTI ONS

1: 54: 29 PM

CHAI R RAMRAS announced that the next order of business would be
HOUSE BILL NO 163, "An Act relating to real property
forecl osures, executions, and deeds of trust." [Before the
commttee was CSHB 163(L&C); included in nenbers' packets was a
proposed commttee substitute (CS) for HB 163, Version 25-
LS0630\ K, Bannister, 4/24/07.]
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CHAI R RAMRAS, speaking as the sponsor, relayed that the genesis
of HB 163 was the result of the failure of subprine borrowers.
The bill is nmeant to clarify things for borrowers, |enders, and
title conpanies. He nentioned that in the prior comittee
hearing it was evident that the lenders and title conpanies do
an able job of |ooking out for thenselves but no one is | ooking
out for the interest of the borrowers once it becones clear that
they are in trouble. No one seens to be the trustee of that
[ honme] equity when a borrower is going to lose their property.
Once a borrower is in trouble and it is clear the property was
going to be lost, there is often equity in the property wth
which neither the lender nor the title conpany is concerned,
beyond t hat which the bank was rei nmbursed.

1: 57: 09 PM

REPRESENTATI VE DAHLSTROM noved to adopt the proposed CS for HB
163, Version 25-LS0630\K, Bannister, 4/24/07, as the working
docunent .

REPRESENTATI VE GRUENBERG obj ected for the purpose of discussion.

REPRESENTATI VE LYNN decl ared he nmay have a possible conflict of
interest as he is a licensed real estate broker.

REPRESENTATI VE HOLMES also declared a possible conflict of
interest, as she is a real estate attorney.

REPRESENTATI VE GRUENBERG obj ect ed, t hus requiring
Representatives Lynn and Holnes to participate in any necessary
voti ng.

1:58:11 PM

JANE W PIERSON, Staff to Representative Jay Ranras, Al aska
State Legislature, sponsor, remarked on behalf of Representative
Ranras that current Alaska statutes on foreclosures are
anti quat ed, anbi guous, unclear, and prone to litigation. House
Bill 163 would clarify, sinplify, and nodernize, as well as
reduce litigation. Currently, the process of foreclosure is one
that allows auction on the courthouse steps. At this point,
there is a group, which she characterized as “bottom feeders,”
who regularly attend these auctions, purchase the properties
with the intention of making a quick sale, and don't really care
about the neighborhoods surrounding the foreclosed properties.
House Bill 163 would make property foreclosure auctions nore
open and accessible. It would benefit borrowers, lenders, title

HOUSE JUD COW TTEE -14- April 27, 2007



i nsurers, individuals, and nei ghborhoods. The bill was drafted
using exanples from the best practices of 11 other states.
Currently banks are averaging a | oss of $20,000 per foreclosure.

This bill would clarify how di spersal of excess inconme fromthe
sale would go back to the borrower, and would require properties
to be listed on the internet and in the newspaper. Thi s

i ncreased exposure would attract nore bidders to bring up the
price, purchase hones, and repay nore noney to the borrowers.

M5. PIERSON, referring to Version K, relayed that the versions
of the bill on both sides of the |legislature are noving
simultaneously and simlarly. The title was changed to renove
“post office” as a place of notification, because sonme post
of fices no | onger want to post public notices.

CHAI R RAMRAS added that another change was such that the bil
used to say "three nonths" and now says 90 days.

2:03: 50 PM
REPRESENTATI VE GRUENBERG renoved hi s objection.

CHAIR RAMRAS indicated that Version K was now before the
commi ttee.

CHAIR RAMRAS went on to explain that the Internet offered a
wi der base to bring in nore potential buyers, and that Version K
addresses the issue of nore conpetition for distressed real
estate; the issue was “who is looking out for the borrower,

who's already in trouble.” It is fair to anticipate, as these
i ssues sweep across the country, that these problens will energe
in Al aska.

CHAI R RAMRAS stated that when a |loan rate goes up significantly,
the borrower cannot afford the higher rate, and so is then
forced to try to find a new | oan. However, because the market
could then be nuch tighter, the borrower nmay have difficulty
finding a new | oan, and yet the borrower cannot afford his/her
current loan at the higher rates, but may have equity in their
hore. By creating nore clarification for tinelines and
broadcasting the notice of de-fault, this will better protect
t he consuner.

REPRESENTATI VE CGRUENBERG asked for a sectional analysis of the
bill.

2:08: 51 PM
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STEPHEN ROUTH, Attorney at Law, Routh & Crabtree, APC, nentioned
that his field of expertise is real estate finance and the
foreclosure process, and that he has witten and spoken
nationw de on matters relating to non-judicial foreclosures.
Hs office has identified several areas of foreclosure |aw that
could be nmde nore efficient, fairer, and less prone to
l[itigation. This bill addresses many of these areas. Section 1
del etes the requirenment of public posting at post offices. I t
has becone inpossible to post at sonme post offices due to the
interpretation of federal regulations by postnasters that one
cannot post these kinds of notices inside post offices. H s
of fice suggested, instead of requiring three public places
including a post office, just requiring three public places,
none nmandated to be a post office.

REPRESENTATI VE GRUENBERG referred to a bill regarding election
notices froma few years ago, and acknow edged that the concept
of posting in public places, especially in larger places, nmay be
anachroni sti c. He asked whether such posting is helpful in the
foreclosure field, or whether sonething besides posting on the
Internet, in addition, should be done.

MR. ROUTH offered that his experience showed the nost effective
met hod was t hrough the Internet.

REPRESENTATI VE LYNN asked what would constitute a "public
pl ace. ™

MR. ROUTH responded that this is not specifically defined in
statute. However, in practice, in nost judicial districts, this
woul d include any public building, a state court house, and the
post office. However, as it is not defined specifically in
statute, it “could be a tree on the corner, as long as it’'s
public.”

MR. ROUTH continued discussing Sections 2 and 3. He sunmari zed
that both are designed to attract nore interest in public
forecl osure auctions. The wi der publicity would attract nore
bi dders. Section 3 provides a nmechanism for “proving up the web
site.”

REPRESENTATI VE GRUENBERG asked how people would find out where
the web sites are, both to | ook at and to adverti se on.

MR. ROUTH replied that it should be the sane way as with |ega
newspapers. The final arbiters would be the title conpani es who
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would provide a list of web sites that qualify. Peopl e woul d
nost likely learn about these web sites by wusing a search
engine, and typing in the request, for exanple, Al aska
forecl osure notices, or sonething simlar. This would result in
alist of sites.

MR. ROUTH continued, explaining that Section 3 sinply allows for
a nmechanismto approve a web site, simlar to the current system
to approve newspapers. Section 4 refers to time limts for
reinstatenent. It changes sone | anguage fromthree nonths to 90
days, and also puts a limt of 5 days before the foreclosure
auction to reinstate or pay off. The reason for this |limt is
that one of the nost litigation-prone areas of this practice is
at the sale

2:16: 41 PM

REPRESENTATI VE HOLMES offered that [Section 4] appears to limt
the rights of property owners to hold on to their property if
they could cone up with the noney, for exanple, in the last five
days before the sale.

REPRESENTATI VE GRUENBERG expressed sinilar concerns. He pointed
out there are sone people who might have a tenporary problem
He asked whether deleting the phrase “up to five days” and

allowing the bill to state “up to the date of the sale”, would
be alright.
MR. ROUTH said he has no objection to such a change. He

cormented that his experience is that no bank would refuse a
paynment if it had time to process the paynent. This [provision]
gives the bank this right, if there is a mx up at the sale, to
say it is too late. A last mnute flurry can be expensive for
the borrower, because the deed of trust says any noney spent to
protect the security of the deed of trust goes to the borrower’s
account . He characterized this section as system friendly and
efficient adding that he did not feel this section is “borrower
hostile.”

REPRESENTATI VE GRUENBERG conmmented that the law tries to ensure
borrowers are given a fair shake.

VR. ROUTH reported t hat Secti on 5 clarifies mai | i ng
requirenents; it proposes to change the |anguage of “grantor” to
“trustor” to make it consistent with the rest of the bill. | t
al so clarifies actual possession, an area of sone litigation.
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REPRESENTATI VE  GRUENBERG asked whether the term “actua
physi cal possessi on,” may cause addi ti onal [itigation
particularly since raw land or simlar property 1is not
necessarily subject to actual possession.

MR. ROUTH answered that the law has always said “physical
possessi on” or “possession”. This proposed change would sinply
clarify this. There was prior litigation regarding what
possession really neant, whether that was inferred possession
Section 5 states, in conbination with the change in Section 6,
how to deal with determ ning possession. He went on to detai

Section 6, which as a follow on of Section 5, clarified what

kind of notice is inferred from possession. The mailing
requirenent is just one of five types of notices mandated by the
statute. Internet notification would be an added type of notice
with this bill. Section 6 also speaks about non-possession

Iiens, and cleans up sone of the |anguage.

REPRESENTATI VE GRUENBERG comented that the [Version] is not a

statute of limtations but a conclusive presunption, which is
fairly wunusual in the |aw He surmsed that the reason for
usi ng conclusive presunption rather than statute of limtations

is that the sponsors did not want two parties to waive a statute
of limtation that m ght inpact others who mi ght not be privy to
that information and are, instead, relying just on the records
as to the ownership of the property.

MR, ROUTH concurred with that summation. In response to a
guestion, he explained that this is an area of litigation that
can unsettle title to real estate. This provision sets a tine
limt regarding conplaints pertaining to affidavits of posting.
He recogni zed the conclusive presunptive is not often used, but
if one had conplied with the requirenments of the statute, then
one could not go back and conplain about the affidavit. The
affidavit is considered to be correct after one year. Thi s
allows real property settlenents; record title to real property
could be relied upon.

2:25:22 PM
REPRESENTATI VE GRUENBERG voiced that a statute of Ilimtations
can be waived in civil cases by the parties involved, but a

concl usive presunption cannot be waived. He said he assunes
this is a good policy.
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MR. ROUTH agreed with Representative Guenberg, stating the
issue is to get to the sane place of settling the title of rea
estate.

MR. ROUTH continued the overview of Section 6: the procedure on
delivering notice if the property is raw land or inaccessible;
the procedure if the borrower is deceased and the necessity of
extra notices; and clarification of who could bring an action to
restrain a trustee sale.

MR. ROUTH went on to discuss Section 7: what happens with the
proceeds from a sale and that it is nandated that the proceeds
go into escrow until dispersal. He explained that Section 7
allows the trustee to accept bids in places which are in
addition to the court house steps, such as by telephone,

internet, and e-mail, as long as the trustee has taken steps to
ensure that those nethods are workable and would result in fair
access for people. It is designed to allow noney for dispersa

to be available imedi ately after the sale.

MR. ROUTH continued with Section 8: confirmation of the present
practice that agents for the trustee may conduct the foreclosure
auction. Section 9 clarifies the procedure on postponing a
sal e.

REPRESENTATI VE CGRUENBERG referred to Section 8, and asked
whet her the rules and conditions for the conduct of a sale nust
be made avail abl e in advance.

MR. ROUTH responded that yes, in practice the published notice
of sale that is nmndated by statute would contain sone
i nformation. Currently, the practice is to have the rules read
prior to the opening of the auction. This bill would clarify
that the current system which works well, would continue.

REPRESENTATI VE GRUENBERG questioned who will qualify an Internet
bi dder .

MR. ROUTH responded that this qualification process would be
left to the discretion of the trustee. He continued by
expl aining an already tested solution: the bidder would go to a
bank and put noney on deposit and that deposit would be nade
instantly avail able and transferable to the trustee.

MR. ROUTH continued on to Section 9, which dealt wth the
procedure of postponenent of a sale.
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REPRESENTATI VE DAHLSTROM asked who would be responsible for the
mai nt enance and security of the property during a postponenent,
and who woul d be responsible for that expense.

MR. ROUTH explained the reason for the postponenent would be

that the borrower is still in the house and is sinply trying to
work out a paynent plan. This situation would not involve a
vacant property. He said he could think of no reason for a
vacant property sale to be postponed. In general, the I|ender

doesn’t have a right to access the property.

REPRESENTATI VE DAHLSTROM asked who woul d nake that determ nation
for the postponenent of a sale, referred to in Section 9.

MR. ROUTH rel ayed that this decision would cone from the |ender.
Current law determnes that the |ender can postpone for any
period of time, for any reason. The change in |law would al so
protect the borrower with the requirenment to give new noti ce.

2:35: 52 PM

MR. ROUTH went on to explain Section 10, which clarifies the
di vision of the proceeds of a sale, and addresses the unw nding
of a foreclosure auction should a m stake occur in the process.
Sections 11 and 12 clarify the substitution of trustees.
Section 13 requires a bond on foreclosure trustees, since
currently foreclosure trustees have no fiscal responsibility
requirenents.

MR ROUTH, in response to a question from Representative
Coghill, said that one bond exenption is for title underwiters
and one exenption is for the agents of the underwiters, because
both are already |licensed through the state.

REPRESENTATI VE COGHI LL asked if these are the only exceptions to
t he bondi ng.

REPRESENTATI VE GRUENBERG asked whether the bond anount of
$250, 000 woul d be adequate in all cases. He suggested, instead,
a bond anount tied to the value of the property.

MR. ROUTH explained the bond was not per transaction but for
each trustee. He agreed that the bond m ght not be enough but
since currently there is no bond requirement, it mght be good
to have an increnental approach. He continued to explain that
bondi ng conpanies feel this is a reasonable bond which the
conpani es are confortabl e bonding.
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2:40:19 PM

REPRESENTATI VE GRUENBERG renmarked that this bond anmount m ght
not be enough to satisfy the cunul ative clains.

MR. ROUTH acknow edged that this could be the case, since the
bond is per trustee, not per property. The bond requirenent is
simlar to current contractor bond requirenents. To have a bond
requi renent per sale, the sale cost to the borrower would go up
so nuch that it wouldn't be workable. As there is no current
requi renent, this would be a nodest first step

REPRESENTATI VE CGRUENBERG added that this bond would be in force
and cover all clains nade through the statute of limtations on
any action against the trustee. He asked what the statute of
limtations would be for the bond coverage.

MR. ROUTH replied he is not sure there is an endpoint for these
bonds. Hi s basi ¢ understandi ng, though, is that the bond woul d
be period to period.

REPRESENTATI VE GRUENBERG questioned whether there should be a
requi renent that a bond be in force until the end of the statute
of limtations.

MR ROUTH agreed that a “tail period” wuld be a good
requi renent, but not at this tine. He said he would prefer to
see how the current proposal works, particularly given that
not hing currently exists.

[ HB 163 was hel d over.]

HB 194 - FINES AND OFFENSES

2:46: 12 PM

CHAI R RAMRAS announced that the final order of business would be
HOUSE BILL NO 194, "An Act relating to fines for certain
of fenses involving aeronautics, alcoholic beverages, boats, fish
and gane, health care records and public health, nedical review
organi zations, public restroom facilities, snoking, shelter
cabins, refrigerators and simlar equipnent, radiation sources,
high voltage lines, child labor, enploynent in underground
m nes, marriage licenses, notor vehicles and driver's licenses,
ignition interlock devices, pipelines, use of the state seal

and emssions requirenents; relating to the maxinmm fine
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provided for violations and infractions and to the definition of
"'m nor of f enses’ ; redesi ghat i ng certain fish and game
m sdeneanor offenses as class A misdeneanors; relating to
viol ations and offenses that are conmtted on state |and, water,
and land and water or that are related to water managenent or
dam and reservoir safety; amending Rule 8(b), Al aska District
Court Rules of Crimnal Procedure; and providing for an
effective date." [Included in nenbers' packets was CSHB
194( RES) . ]

2:46: 27 PM

HEATH HI LYARD, Staff to Representative Carl Gatto, Al aska State
Legi sl ature, on behalf of Representative Gatto, co-chair of the
House Resources Standing Conmttee, sponsor of HB 194, comrented
that the bill was a carry over from the prior |egislative
session, with one additional proposed change. The Departnent of
Public Safety (DPS) requested an update of the fine l|level for
non-crimnal violations. The fine level had not been increased
in approximtely 30 years, and so the concern was that the fine
structure was not currently robust enough to act as a deterrent.
There were also sone m sdeneanor fines associated with fish and
game violations, which the Al aska Departnent of Fish & Gane
(ADF&G) said had not been increased, although simlar violations

from other departnents had been increased. He continued that
this lead to discussions with Departnent of Law (DOL) which
resulted in a request to review and update all sections of

statute that had these simlar fine structures. He referred to
the sectional statute index included in the nenbers’ packets,
whi ch outlined the basic conmponent of each statute the various
sections of the bill propose to change.

MR. HI LYARD nentioned that the greatest anmount of discussion had
been on Section 37 -the aforenentioned additional proposed
change- which refers to the penalties and enforcenent authority
of the Departnent of Natural Resources (DNR). The DNR asked for
an extension of its penalty and enforcenment authority to now
cover all the lands over which the DNR has oversight and
managenent . He also offered to coment on sone proposed
anendnents in nmenbers’ packets pertaining to the powers of
police officers.

CHAI R RAMRAS asked whether it is fair to say the bill deals with
updati ng penalties and enforcenent.

MR. HI LYARD responded this was correct.

HOUSE JUD COW TTEE -22- April 27, 2007



2:51:10 PM

DCK MYLIUS, Acting Drector, Central Ofice, Dvision of
M ning, Land and Water, Departnent of Natural Resources (DNR),
stated that the main reason for Section 37 is that the primry
means of enforcenment of regulations on state land is a civil
procedure. If a violation is detected, the offender is asked to
stop and if they do not conply, then the officer has to have the
attorney general send the offender a letter because there is no
statutory provision for field citation; this bill would give the
DNR the authority to issue such citations. The Division of
Al aska State Troopers has also comented that it does not have
the authority to issue citations on DNR | and.

CHAI R RAMRAS relayed that a Knik Arm public recreation bill was
passed | ast year, and nentioned that the conm ssioner of the DPS
recently met wth Representative Stoltze to address the
| awl essness that is now going on in that public recreation area.
Chair Ranras suggested that the biggest weapon that |[|aw
enforcenment now had is, "stop or I'll send you a letter."

MR, MYLIUS stated that this is correct with regard to the
enf or cenent authority for a division enpl oyee. The
af orenentioned |l egislation for the Knik Public Use area provided
for stronger enforcenent authority, but this was only 230,000
acres out of 93 mllion acres that was state owned. The Kni k
Publ i c Use | egi sl ation triggered t he di scussi on W th
Representative Gatto regarding the |ack of enforcenent authority
in the field and so Representative Gatto proposed to add this
change. M. Mlius nmentioned there was one change nmade in the
House Resources Standing Conmttee because nenbers did not want
division staff to have the authority to arrest people, but
instead only wanted police officers to have that authority. The
probl em however, was that a previous draft of the bill from
House Resources Standing Committee had agreed for both police
officers and state park rangers to have that authority on other
state | ands. Wien HB 194 returned from legislative drafting,
however, the bill limted this authority to police officers.

REPRESENTATI VE CRUENBERG referred to the statutes to be
repealed, via Section 43, and said he was concerned about
repeal i ng AS 41.23.220(b), which states:

(b) The suprene court shall establish by order or rule
a schedul e of bail ampunts for violations under (a) of
this section that allow the disposition of a citation
wi thout a court appearance.
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REPRESENTATI VE GRUENBERG pondered whether this will repeal the
Alaska Suprenme Court’s authority generally, and why AS
41.23.220(b) is being repealed, given that it now allows the
court to set the bail anopunts.

2:57:26 PM

JOHN BAKER, Assistant Attorney General, Nat ur al Resour ces
Section, Civil D vision (Anchorage), Departnent of Law (DOL),
responded that the intent is to “have a nore conprehensive bai
forfeiture schedule statutory provision that would nmake AS
41. 23. 220(b) unnecessary.”

REPRESENTATI VE GRUENBERG rai sed a concern that Section 37 would
define as peace officers people who are currently not defined as
peace officers under Title 1. He asked, therefore, whether the
| anguage in Section 37 would invest people who are currently
sinply enployees of the departnment with nore authority than
woul d be desirable.

MR. BAKER offered his understanding that the generic definition
of peace officer is already very broad, mrmuch broader than the
definition of police officer, as has been noted in prior
attorney general opinions. He said he did not believe [Section
37] would be broadening that definition of peace officer. He
surm sed that the question would be which individual has arrest
authority versus citation authority.

REPRESENTATI VE SAMUELS asked for an exanple of the type of
problemthat the DNRis attenpting to address.

MR. MYLIUS responded this could be sonmeone blocking a trail, or
squatting on state |and. [ Section 37] would give [division
staff] the ability to give a citation in the field.

REPRESENTATI VE SAMJELS asked if the departnent is speaking about
park rangers or maintenance enpl oyees, and who would be able to
issue a citation. He continued, wanting to know if this would
be addressed in regul ations.

MR MYLIUS allowed that it would be addressed through
regul ations, and it would be an enployee who is trained to do
enf or cenment . The departnment would adopt regulations that
describe the specific violations that could receive citations,
and doesn’t envision having arned enployees; furthernore, only
certain enpl oyees would be trained to do enforcenent.
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REPRESENTATI VE SAMJELS commented that the division already had
the ability to call on the troopers. He asked if training is
addressed in the bill.

MR, MYLIUS answered that the bill does not expressly address
training, but he does envision that there would be training.

REPRESENTATI VE COGHILL said the “qualification” provision, the
“aut hori zed by the comm ssioner” provision, and the definition
of police officer all troubled him

MR. HI LYARD provided that the statute which M. Baker referred
to was for a peace officer, which had a different neaning than
police officer. He said he understood that park rangers could
be considered peace officers. He further comented that the
DNR s concern is that the park rangers’ authority not be
conprom sed, and that park rangers qualify as peace officers.

3:06:17 PM
REPRESENTATI VE GRUENBERG referred to a proposed conceptual
anmendnent he had witten and distributed, which read [original
punct uation provided]:

Page 9, lines 25-26

Del et e

Page 10, line 3

Insert after “AS 46.17,”

and execute a warrant or other process issued by an
officer or officer of conpetent jurisdiction and

MR. MYLIUS responded that this proposed anendnment would clarify
t hat i ssue.

REPRESENTATI VE GRUENBERG continued and noted that he has the
same concerns as Representative Coghill with regard to benefits
for peace officers, and the corresponding definition of
designated DNR enployees as peace officers wunder HB 194.
Representati ve G- uenberg pointed out that Section 37 on page 9,

line 27, authorized individuals nentioned on page 9, lines 18-20
to “admnister or take an oath, affirmation, or affidavit;”
however, AS 09.63.010 only Ilists <certain people who were
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authorized to give those oaths. He opined that to have DNR
enpl oyees authorized to give these oaths, it would be necessary
to have a conform ng amendnent in that other statute. He asked
that the bill be held over to allow him time to review this
i ssue.

MR, MYLIUS offered that state park rangers are currently not
included in the 20-year benefits prograns, which is only
avai l able for state troopers and police officers.

REPRESENTATI VE COCGHI LL nentioning that an advisory conmttee
woul d be via |anguage on page 10, lines 14-17, noted a |lega
i ssue he would like to explore.

MR. MYLIUS responded this |anguage was taken from the current
procedures for state parks for doing the exact sane thing.

MR. BAKER added that the |anguage was taken verbatim from
existing AS 41.21.960, which includes the procedure for
establishing the bail forfeiture schedul e. This is boilerplate
| anguage that exists in other statutes and has been the
procedure the l|egislature has chosen; it has been a workable
system

REPRESENTATI VE COGHI LL asked for a history of the workability of
such advisory comittees, how many tines they have convened, and
whet her there has been any tension within such groups.

MR. BAKER relayed that he would research that issue adding that
the bail forfeiture schedules are set on regular conmttee
schedul es; he offered his understanding that such neetings have
not been difficult or contentious.

3:12: 29 PM
WYN MENEFEE, Chief of Operations, Central Ofice, Division of

M ning, Land and Water, Departnent of Natural Resources (DNR),
expl ai ned that park rangers, with the authority of going through

the “bail schedule set up,” convened every year, nmade sonme
readj ust ment s [to the  bail schedul €], and took these
readjustnments to the Al aska Suprenme Court. This system has been

very workable for the state park rangers, who have the authority
to make arrests and issue citations and warrants, because they
are trained and certified to that |evel.
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REPRESENTATI VE COGHI LL sought confirmation that these park
rangers convened, set bail amounts at the outset, and then have
the bail anpbunts adjusted w thout convening after that.

MR. MENEFEE offered his understanding that they did go before
the Alaska Suprene Court every year, but they did not
necessarily convene the conmttee every year when they nmade an
adj ust nent .

REPRESENTATI VE COGHI LL poi nted out that the |anguage on page 10,
line 15, said “shall appoint and consult” when establishing and
anmendi ng the schedul e of bail.

VR. MENEFEE offered that this mght be perforned via
correspondence.

3:15: 01 PM

REPRESENTATI VE GRUENBERG commented it is his own feeling to
triple check that the [bill] title covers every provision of the
bill.

CHAI R RAMRAS reflected there would obviously be a few questions
with this issue. He noted that he also had a few anmendnents to
of fer.

MR. HI LYARD asked whether the sponsor should prepare a CS for
the commttee, or whether the commttee would prefer to address
concerns via anendnents.

CHAIR RAMRAS surmised that sinply altering CSHB 194 (RES) via
anendnent should be workable, unless there are title changes.
In conclusion, he recapped that the primary concerns expressed
thus far were the nature of the training, and the nethod of
selection for these new DNR enforcenent enpl oyees

REPRESENTATIVE COGHI LL added a request of accountability
nmeasures for the enforcenent enployees.

CHAI R RAMRAS cl osed public testinony on HB 194.
[ HB 194 was hel d over. ]
ADJ QURNVENT

There being no further business before the commttee, the House
Judi ciary Standing Conmittee neeting was adjourned at 3:19 p. m
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