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ANDY KLAMSER, Menber

Board of Directors
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Anchor age, Al aska
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PCSI TI ON STATEMENT: Testified in support of HB 158.

RICK URION, Director
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PCOSI TI ON STATEMENT: Responded to questions during discussion of
HB 158.

REPRESENTATI VE CRAI G JCOHNSON

Al aska State Legislature

Juneau, Al aska

PCSI TI ON  STATEMENT: Speaking as the sponsor by request,
presented HB 151 and responded to questi ons.

CLYDE (ED) SN FFEN, JR., Assistant Attorney General

Commrer ci al / Fai r Busi ness Section

Cvil Division (Anchorage)

Depart ment of Law (DQL)

Anchor age, Al aska

POSI TI ON  STATEMENT: Provided comments and responded to
guestions during discussion of HB 182.

ACTI ON NARRATI VE

CHAI R JAY RAMRAS called the House Judiciary Standing Conmittee
nmeeting to order at 1:11:51 PM Representati ves Sanuel s, Lynn,
Dahl strom and Ranras were present at the call to order.
Representatives Holnes, Guenberg, and Coghill arrived as the
meeti ng was in progress.

HB 158 - PRI VATE | NVESTI GATORS/ AGENCI ES

1:12: 06 PM

CHAI R RAMRAS announced that the first order of business would be
HOUSE BILL NO 158, "An Act providing for the licensing and
regulation of private investigators and private investigator
agencies; and providing for an effective date."

1:12: 14 PM

REPRESENTATI VE DAHLSTROM noved to adopt the proposed comittee
substitute (CS) for HB 158, Version 25-LS0442\E, Bullard,
3/14/ 07, as the work draft. There being no objection, Version E
was before the conmittee.

1:12: 31 PM
REPRESENTATI VE BOB ROSES, Alaska State Legislature, sponsor,
relayed that his staff would present HB 158, and that various

wi tnesses would be testifying on the different aspects of the
bill.

HOUSE JUD COW TTEE -4- April 2, 2007



1:14: 19 PM

TIM MARTINSON, Staff to Representative Bob Roses, Alaska State
Legislature, said on behalf of Representative Roses, sponsor,
that HB 158 would enact statewide |icensing and regul ation of
private investigators and private investigative agencies, none
of which are currently regulated by the state; currently, one
can sinply claim to be an investigator and obtain a business
license without any experience in the field of investigation.
The primary goal of HB 158 is that of protecting the consuner;
currently those claimng to be investigators are not required to
maintain errors and omssions insurance, and this |eaves
consuners with little or no recourse in the event that those
they' ve hired are inconpetent or [guilty] of m sconduct.

MR.  MARTINSON pointed out that investigators that conduct

business in states without |icensing standards and requirenents
are placed at serious disadvantage because nmany insurance
conpanies and law firns will not hire investigators who are not
both |icensed and i nsured. This means, for exanple, that out-
of -state licensed investigators unfamliar with A aska |aw would
be hired to conduct investigations in Al aska. He offered that
licensing investigators as set out via HB 158 will ensure that
only investigators wth insurance, good noral character, and
sufficient education and experience will be conducting private

investigations in the state.

1:16: 23 PM

H LLIARD H "TRES' LEWS, 11l, Private Investigator, Mendenhall
| nvestigations, Inc., relayed that he has 20-plus years of
experience in the field of private investigation, and that he
and the other private investigators that wll be providing
testinony are all menbers of the Alaska |Investigators'
Associ ation, Inc. (AIA), and have been |looking at |icensing
i ssues for several years. He explained that a nunber of

probl ems have occurred in the past when those that have
represented thenselves as private investigators haven't really
been qualified to act as such. For exanple, one person who'd
just graduated from high school sinply acquired a business
license and then hired hinself out as a private investigator
even though he didn't know anything about being a private
investigator; that person eventually contacted M. Lewis to
obtain help, and M. Lewis was able to assist that person before
any of the parties were injured.
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MR LEWS went on to explain that when he began his career as a
private investigator, he was nentored by an attorney for three
and a half years, and nost of the work he did at that tinme was
done for that attorney. He nentioned that HB 158 provi des that
someone seeking a career as a private investigator can obtain
the necessary education by going to work for an established
private investigator or a |aw enforcenent agency or via college
courses specific to investigative work.

1:18: 49 PM

REPRESENTATI VE DAHLSTROM of fered her wunderstanding that HB 158
has not been introduced to address a specific instance or
pr obl em

MR, MARTI NSON concurr ed.

REPRESENTATI VE DAHLSTROM asked how many investigators belong to
the Al A

MR. LEWS said there are approxi mately 50 nenbers.

REPRESENTATI VE DAHLSTROM asked what the AIA's nenbership
requi renents are, and what ongoi ng educati on nmenbers go through.

MR. LEWS explained that the AIA is an organi zation of peers

that it holds annual conferences with "world fanpbus" speakers
addressing specific topics including but not limted to hom cide
i nvestigations, polygraphs, and conputer forensics; that several
state agencies allow their investigators to attend the AIA s
conferences, and nenbers of the AIA are allowed to go to "pieces
and parts of their conferences”; that private investigator
organi zations in other states offer additional educationa

opportunities; and that to join the AIA prospective nenbers
fill out an application, submt to a [crimnal] background
check, and pay nenbership dues. He remarked that w thout the
backing of a state statute, the AIA is unable to do nore for,
and require nore of, its nenbers and other private investigators
in Al aska.

MR LEWS, in response to a question, relayed that under
[Version E], Ilicensing wll occur through the D vision of
Cor porations, Business, and Professional Licensing - which is
| ocated within the Departnment of Conmerce, Conmunity, & Economc
Devel opnent (DCCED) - and licensees will not be governed by a
boar d.
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REPRESENTATI VE DAHLSTROM asked whether those provisions of the
bill have been discussed with the comm ssioner of the Departnment
of Public Safety (DPS).

MR. MARTI NSON said [he] has spoken with the DPS and the DPS has
indicated that it intends to remain neutral on the bill. He
menti oned that the reason for choosing not to have a governing
board was to decrease the fiscal note.

REPRESENTATI VE DAHLSTROM asked whether private investigators
woul d be governed by an existing board if they are instead
i censed under the DPS.

REPRESENTATI VE COGHI LL surm sed that that wouldn't be the case,
and that the DPS wouldn't have purview over private
i nvestigators because "this is a professional practices area."”

REPRESENTATI VE SAMJELS asked whether HB 158 contains provisions
for revoking |icenses.

1:25:24 PM
MR LEWS offered his understanding that under the bill, if
soneone filed a conplaint agai nst a licensed private

investigator, the division would investigate the conplaint and
then suspend the license if the conplaint is found to be valid.

Wth regard to the question of who should Ilicense private
investigators, he opined that there would be an inherent
conflict of i nt er est were the DPS to Ilicense private
investigators; "I could give you a long list of troopers who
respect ne but ... don't like ne because ... ny job is to show
where they have not successfully investigated or properly
conducted the investigations in crimnal cases."” This is one
reason why it's preferred that I|icensing be conducted by the

di vi si on, he added.

MR LEWS, in response to a coment, pointed out that the
division already enploys its own investigators and thus it is
famliar with what criteria ought to be net by those applying
for licensure.

1: 28: 44 PM
RALPH TAYLOR, Secretary, Al aska Investigators' Association, Inc.
(AlA), relayed that he woul d be speaking to the bill's education

requirenents. Education is inperative in any profession
regardl ess of whether that profession is seeking to inprove
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itself or mintain a professional inmage, and standards in
training and education go hand-in-hand wth high ethica
standards - wthout education requirenents, there wll be no
ethical requirenments. He therefore requested that the conmttee
support HB 158 and provide educational standards and I|icensing
requirenents for Al aska's private investigators.

1: 30: 14 PM

KATHRYN MONFREDA, Chief, Crimnal Records and Identification
Bureau, Division of Statew de Services, Departnment of Public
Safety (DPS), relayed that she could answer questions regarding
t he background check provisions of HB 158.

REPRESENTATI VE GRUENBERG i ndi cated that nenbers have received a
menmor andum from Joan Kasson, Departnment of Public Safety,
regarding a suggestion to insert a new paragraph (15) into AS
12.62.400 that would read, "licensure as a private investigator
or private investigator agency under AS 08.85."; he asked M.
Monfreda whet her she supports this proposed anendnent.”

M5. MONFREDA said she does support it and was the one who had
recommended it because it will ensure that national fingerprint-
based background checks can be conducted. In response to
anot her question, she said she can't speak to the pros or cons
of licensing private investigators, but surmsed that the bil
will have very little inpact on her section of the division. On
the issue of whether the DPS should review applications, she
said that she has received no direction regardi ng whether she
shoul d speak to that issue.

VR. MARTI NSON, in response to a question, offered his
understanding that the indeterm nate fiscal note provided by the
Division of Alaska State Troopers is outdated [since Version E
no | onger provides for the establishnent of a governing board].

1:32: 55 PM

ANDY KLAMSER, Menber, Board of Directors, Al aska Investigators'
Association, Inc. (AlA), offered information regarding his
experience in the field of law enforcenent and as a private
investigator, adding that his own private investigator firm
primarily handles jobs for law firns and insurance conpanies.
He said that there are considerably nore people operating as
private investigators than belong to the AlA On the issue of
reciprocity, he said that many of the other 42 states that
regul ate private i nvestigators provi de reciprocity for
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investigators from states that also license their investigators;
currently, wthout the passage of HB 158, Alaska's investigators

are not able to operate in those other states. He referenced
Alaska's laws pertaining to victim protection and wtness
protection - particularly as they relate to sexual assault and

sexual abuse of a mnor crines - and federal |laws pertaining to
identity theft and consuner privacy protection, and opined that
it is inportant for anyone in Alaska working in the private
investigator field to have a know edge of those |aws and abide
by them In conclusion, he said he supports [HB 158] and urged
its passage.

CHAIR RAMRAS asked what 1is currently done in situations
involving [an inconpetent, fraudulent, or dangerous private
i nvestigator].

MR LEWS reiterated that currently the public has no recourse
other than to seek assistance from "the district attorney's
of fice" regarding a fraud investigation.

1: 36: 16 PM

JOSEPH E. AUSTI N, Menber, Board of Directors, Al aska
| nvestigators' Association, Inc. (AlA), relayed that he supports
HB 158. He nentioned that he'd recently conducted sone research
and found that the state has issued 165 "private investigator"
busi ness licenses, that 40 of those were issued to out of state
firms, and that of the 40 advertisenents under the heading of
private detectives and private investigators in the yell ow pages
of the phone book only 11 were placed by entities that are
actually |icensed. Furthernore, a crimnal background check on
several persons currently holding a business license in this
field showed that sone have been found guilty of the crines of
sexual assault, registered sex offender out of conpliance,
hi nderi ng prosecution, donmestic violence assault, theft, and
commercial bribery; a crimnal background check on sone persons
whose business license in this field has expired have been found
guilty of sex crinmes and failing to register as a sex offender.
He nmentioned that under HB 158, such people would not be granted
licensure. He asked the commttee for its support in passing HB
158, and nentioned that information he's provided to the
commttee contains further specific instances of wongdoing by
those holding a business license and claimng to be a private
i nvesti gator.

REPRESENTATI VE COGHI LL asked whether nunicipalities provide
| i censing.
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MR. AUSTIN said that in the Municipality of Anchorage (MJ), one
is nerely required to obtain a business license, submt a copy
of a crimnal background check, and pay the licensing fee.

REPRESENTATI VE COGHI LL asked whether the bill wll provide
private investigators with new authority.

MR. LEWS said no, and explained that the perm ssible activities

listed in the bill are nerely aspects of current practice with
one exception: at the national Ilevel there are database
conpanies that provide information only to licensed private
i nvestigators, and, under t he bill, Al aska' s private
investigators will be able to access that information as well

whereas now they can't because they are not |icensed.
1:40: 54 PM

DENISE MARIE PETTY, Owner, DC Recovery & Investigations;
President, Al aska Investigators' Association, Inc. (AlA), said
that HB 158 is supported wholeheartedly because it wll
institute standards and accountability for people who are
performng investigative services for insurance conpanies,
attorneys, and private individuals. Wt hout standards and
accountability, sonme holding thenselves out to be private
investigators have the ability to cause great harm The bil
proposes to institute standards regarding continuing education
background checks, and reciprocity. The ultimte goal of the
bill is to protect the consumer; under the bill, the consuner
will have the ability to check and verify the credentials of
those holding thenselves out as private investigators, and the
bonding and insurance requirenents will allow the consuner to
recover damages.

M5. PETTY said she has great concerns wth possibly [|osing
access to information sinply because the state |acks |icensure
for this industry - losing access to information will inpact the
ability of private investigators to serve their clients - and
with individuals holding thenselves out to be private
i nvestigators not being of good noral character or honest, or
who are sex offenders or commit other crines. I n concl usi on,
she said that she and the Al A support HB 158.

REPRESENTATI VE COGHI LL asked whether the state's stalking |aws
i npact the industry.
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MS. PETTY indicated that those laws do not inpact her industry
because one nust first notice he/she is being investigated and
then feel threatened, and a good private investigator wll not
act in such a way as to get noticed to begin with; a good
private investigator will not violate a person's rights.

VR. LEWS explained that nost of the tine when doing
surveillance, a private investigator is instructed specifically
to not let the subject know he/she is being investigated, and
would therefore cease his/her surveillance efforts if it
appeared as though the subject was going to learn that he/she
was the subject of an investigation. A private investigator
could be arrested for harassnment or stalking, just |ike anyone
else, if he/she gets carried away wth his/her investigation.
In response to another question, he opined that the bill wll
not enbol den private investigators to take chances, particularly
given that those hiring a private investigator wll not want
hi m her to take such chances.

CHAIR RAMRAS noted that Version E doesn't contain any bonding
requirenents.

MR. MARTI NSON expl ai ned that they were renoved because Version E
contains a requirenment that private investigators purchase
errors and om ssions insurance of $100,000, and it was felt that
such insurance nmakes it easier for a disgruntled client to file
a claimand get his/her noney back.

1:47: 01 PM

MR. LEWS, in response to a question, said that in addition to
wor ki ng for insurance conpanies he has also been enployed by a
nunber of individual attorneys, and has done investigative work
on a nunber of nmmjor crimnal felonies. He nentioned that he
has not done any "donmestic cases"” in over 15 years - ever since
Al aska becane a "no fault" divorce state. He opined that it's
not really appropriate for an investigator to do that type of
wor k when he/she could instead sinply advise the individual that
Alaska is a "no fault" divorce state and so finding out that
hi s/ her spouse is cheating won't do himher any good in the

court room He nmentioned that when he investigates workers'
conpensation cases he is wusually enployed by the insurance
company. He also relayed that he's sought forner property

owners in land title cases, and has found adoptees and heirs to
est at es.
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MR. LEWS, in response to a question, assured the commttee that
private investigators are not allowed to do things that |[|aw
enforcenent personnel are prohibited from doing, and that
private investigators will not be granted extra rights by the
bill; a private investigator can |ook through soneone's trash,
but can not get a wiretap nor petition a court for a wretap

Furthernore, confidentiality is assumed with the title, "private
investigator" and nobst private investigators would be out of
business if they violated that confidentiality.

MR. LEWS, in response to further questions, said that a private
investigator has no additional authority to arrest people other
than that of a regular citizen to nmake a citizen's arrest,
t hough he has transported two individuals to jail at the request
of the individuals' attorneys when those individuals violated
the conditions of their rel ease.

REPRESENTATI VE GRUENBERG expressed favor with Version E He
opi ned, however, that rather than sinply referencing AS
08.85.150 along with some other specific informational itens,
proposed AS 08.85.600 should specifically 1list all of the
informational itens outlined in proposed AS 08.85.150 that ought
to be kept confidential. He suggested that that be done before
the bill gets to the House fl oor.

1:55:16 PM

RICK URION, Director, Juneau Ofice, D vision of Corporations
Busi ness, and Professional Licensing, Departnment of Comerce,
Community, & Econom c Devel opnent (DCCED), explained that the
admnistration is taking a neutral stance on the bill. He went
on to say: "As you know, we license people for public
protection and public safety, and we don't think unlicensed
activity by investigators rises to the level of needing
licensure at this tine." Should the legislature decide to nove
forward wth the bill, however, the division wll do as
directed, he relayed, and nentioned that |icensing a category of
peopl e without also having a corresponding board can be done and

al ready occurs. Wth regard to Representative Guenberg' s
corments, he explained that the aforenmentioned provisions
pertain to what the DCCED keeps confidential. In response to a

guestion, he listed some other categories of people that the
DCCED |icenses without there being a correspondi ng board.

MR URION, in response to a comment, said that it may conme down

to a judgnment call regarding who the division chooses to
license. There is a very fine l|line between protecting the
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public and protecting the profession, and sone professions, he
opi ned, cross that line by setting standards for adm ssion that
are overly restrictive.

1: 59: 19 PM
CHAI R RAMRAS asked whether the bill would exclude soneone wth

many years of experience as a private investigator sinply
because he/she doesn't neet the educational criteria outlined in

the bill. He al so asked whether currently practicing private
investigators that've been found guilty of donestic violence
crinmes or other crinmes will be excluded fromreceiving a |icense
under the bill.

MR LEWS explained that the bill contains a provision that

would permt those that are currently practicing to obtain
licensure. He then recapped sone of the qualifications outlined
in proposed AS 08.85.130 and AS 08.85.140 pertaining to
education and prior experience, and opined that there wll be
mul ti pl e avenues by which one can enter into the occupation.

MR URION pointed out that if there truly is a problem wth
those that are currently holding thenselves out to be private
i nvestigators, then allowing those that are currently practicing
to be "grandfathered” in will not solve the alleged problem

REPRESENTATI VE DAHLSTROM expressed concern that people who are
convi cted sex offenders would be allowed to be grandfathered in.

MR. LEWS offered that under the transitional provisions of the
bill, in order to be grandfathered in, one nust still neet the
criteria outlined in AS 08.85.110, or he/she [won't] qualify
regardl ess of how many hours of experience he/she has.

MR. MARTI NSON concurred, and, in response to a further question,
menti oned that proposed AS 08.85.110(2) says: "may not have
been convicted of a felony in any jurisdiction in the 10 years
precedi ng |license application”

CHAI R RAMRAS asked why a threshold of 10 years was chosen.

MR LEWS indicated that a simlar threshold already applies to
process servers.

REPRESENTATI VE DAHLSTROM opined that for <certain crines, a
person shouldn't be allowed to beconme a private investigator
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just because 10 vyears have passed since the person was
convi ct ed.

MR. MARTI NSON rel ayed that proposed AS 08.85.110(3) says:

may not have been convicted of a crinme of dishonesty
or sexual m sconduct, as defined by the departnent in
any jurisdiction that the departnent determ nes
(A) directly relates to the applicant's capacity
to performthe duties of a private investigator; and
(B) provides grounds for denying |icensure under
this chapter to protect the citizens of the state;

REPRESENTATI VE SAMUELS surm sed that proposed AS 08.85.110(2)
pertains to felony convictions, and that proposed AS
08.85.110(3) pertains to sexual m sconduct convictions.

CHAI R RAMRAS relayed that he will be offering an anendnent to
renove the 10-year threshold; this will result in those who' ve
been convicted of a felony being excluded altogether.

REPRESENTATI VE GRUENBERG noted that proposed AS 08.85.110(3)
doesn't contain a time limt; regardless of when the conviction
occurred, the person woul d be excl uded.

2:08:18 PM

REPRESENTATI VE GRUENBERG turned attention to proposed AS
08. 85. 750, whi ch says:

| munity for conplai nants. An action my not be
brought against a person for damages resulting from a
conplaint filed in good faith wth the departnent
about a person |licensed a holding or certificate under
this chapter.

REPRESENTATI VE GRUENBERG asked whether the bill should require
that there be sone reasonable basis in fact for filing a
conpl ai nt.

MR. LEWS indicated that he's not aware of any situations that
woul d warrant such a requirenent.

2:11:44 PM

CHAI R RAMRAS, after ascertaining that no one else wshed to
testify, closed public testinony on HB 158.
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REPRESENTATI VE GRUENBERG nmade a notion to adopt Anendnent 1, as
anended to fit Version E, whereupon it then read [original
punct uation provided]:

Page 13, followi ng line 16:

Insert a new bill section to read:

"*Sec. 3. AS 12.62.400 is anmended by adding a new
par agraph to read:

(15) licensure as a private investigator or
private investigator agency under AS 08.85."
Renunber the followi ng bill sections accordingly.

CHAI R RAMRAS asked whether there were any objections. There
bei ng none, Amendnent 1 was adopt ed.

2:12: 21 PM

CHAI R RAMRAS nmade a notion to adopt Conceptual Anmendment 2, to
delete from page 2, line 16-17, the words, "in any jurisdiction
in the 10 years preceding license application”; under Conceptual
Amendnent 2, he clarified, proposed AS 08.85.110(2) would read:
"may not have been convicted of a felony;".

REPRESENTATI VE HOLMES suggested instead l|leaving in the words,
“in any jurisdiction" to clarify that it would also apply to
felony convictions that occur outside of Al aska.

CHAIR RAMRAS [made a notion to anend] Conceptual Anendnent 2,
such that proposed AS 08.85.110(2) would then read: "may not
have been convicted of a felony in any jurisdiction;".

MR. LEWS, in response to a question, said he knows of at |east
two investigators with 20-plus years of experience that would
not be able to obtain |icensure under Amendnent 2 if it were
anmended in that fashion

CHAIR RAMRAS surnised that perhaps a 20-year threshold would
address that concern.

MR. LEW S concurred.
CHAI R RAMRAS altered the notion to amend Conceptual Amendnent 2

such that "10" on page 2, line 17, would be changed to "20".
There being no objection, Arendnent 2 was anended.
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REPRESENTATI VE COGHI LL obj ected, and raised a question about the
statute of limtations.

REPRESENTATI VE  GRUENBERG pointed out t hat a statute of
l[imtations pertains to whether a person can be prosecuted,
whereas proposed AS 08.85.110(2) pertains to a |licensure
restriction on sonmeone who has al ready been convi cted.

REPRESENTATI VE HOLMES and REPRESENTATIVE COGHI LL renoved their
obj ect i ons.

CHAI R RAMRAS announced that Conceptual Anmendnment 2, as anended,
was adopt ed.

2:16:32 PM

REPRESENTATI VE DAHLSTROM noved to report the proposed CS for HB
158, Version 25-LS0442\E, Bullard, 3/14/07, as anended, out of
conmmttee with individual recomendations and the acconpanying
fiscal notes.

REPRESENTATI VE GRUENBERG interjected to disclose that the |aw
firm for which M. Lewis works, and perhaps M. Lew s hinself,
has done work for himand his famly.

CHAIR RAMRAS, noting that there were no objections to the
notion, stated that CSHB 158(JUD) was reported from the House
Judi ci ary Standing Conm tt ee.

HB 151 - INDEWMNITY CLAUSE I N PUBLI C CONTRACTS

2:17:17 PM

CHAI R RAMRAS announced that the next order of business would be
HOUSE BILL NO 151, "An Act requiring an indemification and
hold harm ess provision in professional services contracts of
state agenci es, guasi - public agenci es, muni ci palities, and
political subdivisions." [Before the commttee was CSHB
151(STA); included in nenbers' packets was a proposed commttee
substitute (CS) for HB 151, Version 25-LS0479\L, Bannister,
3/ 28/ 07. ]

2:18: 53 PM
REPRESENTATI VE CRAI G JOHNSON, Al aska State Legislature, sponsor

by request, explained that HB 151 wll require that uniform
indemification and hold harmess provisions be included in
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prof essi onal services contracts for all public agencies within

the state. He suggested that the proposed changes are sound
public policy and wll <constitute fair business practices
between the public and private sector. House Bill 151 wll
ensure accountability for all parties involved in professional
services contracts, wll prevent one party from being absolved
of its own negligence, and wll save the state noney.

Currently, in sonme contracts that are signed by the state -
specifically those relayed to construction and engineering - the
designer is required to hold state agencies harm ess regardl ess
of who is responsible for a negligent act.

REPRESENTATI VE JOHNSON, in response to comments, relayed that he
sponsored HB 151 at the request of the [Al aska Professional
Design Council (APDQ)]. He explained that HB 151 pertains to
state contracts, not contracts between private individuals; HB
151 wll apply the language currently being used by the
Department of Transportation & Public Facilities (DOT&PF) to all
[construction-related professional services contracts of state
agenci es, quasi-public agencies, nunicipalities, and political

subdi vi si ons] . In response to further comments, he expressed a
desire to see those responsible for mstakes being held
accountable for those m stakes, and suggested that this will be

acconpl i shed via HB 151.

CHAI R RAMRAS suggested that it is the nature of those in the
construction industry to try and absolve thenselves of blane
when things go wong. He observed that none of those expressing
an interest in testifying on the bill are contractors, and that
only architects and engi neers have witten |letters of support.

REPRESENTATI VE ~ JOHNSON indicated that he's had several
conversations with people in various aspects of the construction
i ndustry and has not been nmade aware of any problens with the
bill. Currently, one can't even buy insurance that wll allow
one to indemify soneone else, so every tinme sonmeone bids on a
state contract, he/she is putting his/her conpany at stake. He
attenpted to assure the commttee that HB 151 won't circunvent
the courts but wll instead hold the appropriate party
accountable for its actions. Presently, sone of the best
engi neers and designers either don't bid on a contract because
they're required to indemify the other parties or they "bid
their project up considerably” to cover the potential cost. He
concl uded by suggesting that people who are not responsible for
an error shouldn't be held accountable for that error.

2:26: 48 PM
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REPRESENTATI VE HOLMES referred to the definition of "consultant”
found on page 2, line 24, and asked whether the provisions of
the bill would apply to sub-consultants.

REPRESENTATI VE JOHNSON offered his understanding that contract
| aw says that the contractor is the responsible party and the
subcontractors are then responsible to that contractor. Again,
the bill addresses contracts between state agencies and private
conpani es. In response to another question, he indicated that
the contractor would be responsible for any problens caused by
t he subcontractors.

REPRESENTATI VE DAHLSTROM offered her under st andi ng t hat
subcontractors mnmust obtain "their own bonding” - it would not be
the responsibility of the main contractor.

REPRESENTATI VE JOHNSON said he would assunme that that's always
the case, and that a prudent contractor would ensure that the
subcontractors were properly bonded. He characterized the
current situation in which a designer or an engineer is forced
to indemmify the state agency regardless of who is at fault as
unfair.

CHAIR RAVMRAS referred to a construction project involving
private entities wherein the roof |eaks but the contractor built
it to the specifications of the designer. After reading a
portion of one letter of support from a designer, he again noted
that nenbers' packets don't contain any letters of support from
contractors.

REPRESENTATI VE JOHNSON suggested that in the aforenentioned
situation the designer is at fault.

CHAI R RAMRAS argued, though, that that designer isn't accepting
any of the liability.

REPRESENTATI VE JOHNSON surmised that in that situation, the
parties will have to go to court. He again pointed out that the
bill doesn't pertain to contracts between private individuals.

REPRESENTATI VE SAMUELS surm sed that currently the liability is
different for a wuniversity project than it is for a DOI&PF
proj ect .

REPRESENTATI VE JOHNSON concurr ed.
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2:36:25 PM

REPRESENTATI VE GRUENBERG noved to adopt the proposed commttee
substitute (CS) for HB 151, Version 25-LS0479\L, Bannister,
3/ 28/ 07, as the work draft.

REPRESENTATI VE COGHI LL obj ected for the purpose of discussion.

REPRESENTATI VE  JOHNSON  expl ai ned that Version L defines
"construction' to mnean the process of building, altering,
repairing, maintaining, inproving, denolishing, planning, and
designing a public highway, a structure, a building, a utility,
infrastructure, or another public inprovenent to real property,
but does not nmean the routine operation of a public inprovenent.

REPRESENTATI VE GRUENBERG not ed t hat t he definition of
"professional services" in AS 36.30.990 - which is referenced on
page 2, line 26, of Version L - does not include contractors; AS
36. 30. 990(19) says:

(19) "professional services" neans professional,
t echni cal , or consultant's services t hat are
predom nantly intellectual in character, result in the
production of a report or the conpletion of a task,
and i ncl ude anal ysi s, eval uati on, prediction,
pl anni ng, or recomendati on;

REPRESENTATI VE JOHNSON said that those listed in that definition
are the ones who are currently required to hold harnless
everyone down the |line regardless of fault. In response to a
guestion, he indicated that the bill is neant to indemify the
desi gner agai nst a contractor's [m stake].

REPRESENTATI VE GRUENBERG surm sed that the goal is to have
liability apportioned fairly between the parties.

CHAI R RAMRAS and REPRESENTATI VE JOHNSON concur r ed.

CHAI R RAMRAS asked that people in the construction industry be
contacted to determne their view on HB 151.

REPRESENTATI VE JOHNSON agreed to do so, and indicated that he
wants everyone to be liable for their own errors and om ssions.
In response to a question, he offered his understanding that
currently the bill will only apply to architects and engi neers.

2:44:11 PM
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CHAIR RAMRAS referred to the University of Alaska nmuseum and
said he is questioning whether the bill wll unfairly shift the
burden of liability to contractors.

REPRESENTATI VE COGHI LL renpbved his objection to the adoption of
Version L as the work draft.

CHAI R RAMRAS stated that Version L was before the commttee.
[ HB 151, Version L, was held over.]

HB 182 - OFFERI NG PROMOTI ONAL CHECKS

2:46:35 PM

CHAI R RAMRAS announced that the final order of business would be
HOUSE BILL NO 182, "An Act making the offering of certain
pronoti onal checks an unfair or deceptive act or practice.”

2:46: 42 PM

REPRESENTATI VE DAHLSTROM noved to adopt the proposed comittee
substitute (CS) for HB 182, Version 25-LS0650\M Banni ster,
3/22/07, as the work draft. There being no objection, Version M
was before the conmittee.

REPRESENTATI VE LYNN, speaking as the sponsor, said HB 182
pertains to [pronotional] checks, wusually witten for no nore
than $3 or $4, but which are actually contracts that go into
effect once the checks are cashed. For exanple, last year, the
Department of Law (DOL) settled a lawsuit against a California-
based conpany that had sent Al askans what appeared to be snall
rebates but which were in fact contracts for advertising
services valued at $179. House Bill 182 will prohibit the use
of such checks, which, he relayed, the consunmer protection
section of the DOL considers to be a classic exanple of an
unfair, deceptive act or practice as defined in state |aw
Passage of HB 182 will allow the DOL to take enforcenent action
on such practices, and conpanies that violate this proposed |aw
will be subject to a civil penalty of between $1,000 and $25, 000
per viol ation.

2:52: 08 PM
CLYDE (ED) SNI FFEN, JR , Assi st ant At t or ney Ceneral ,
Commercial/Fair Business Section, Cvil D vision (Anchorage),
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Departnment of Law (DOL), said that the DOL is pleased that the
sponsor has introduced the bill, which he characterized as good
| egi sl ati on. He nmentioned that the DOL does have exanples of
consuners in Al aska who have been harmed by the aforenentioned
practi ce.

REPRESENTATI VE GRUENBERG asked whether the word "check"” - as
used on page 1, line 5 - is broad enough.

MR. SNIFFEN offered his belief that it is, particularly for
enforcenment purposes, and that everyone understands what that
term means, though he acknow edged that the term "negotiable

instrument” could be used in its stead. |In response to coments
and another question, he opined that the current |anguage of
Version M- which his office drafted - is sufficient as is.

CHAI R RAMRAS, after ascertaining that no one else wshed to
testify, closed public testinony on HB 182.

2:54: 56 PM

REPRESENTATI VE DAHLSTROM noved to report the proposed CS for HB
182, Version 25-LS0650\M Bannister, 3/22/07, out of conmttee
wi th individual recomendati ons and the acconpanying zero fiscal
note. There being no objection, CSHB 182(JUD) was reported from
t he House Judiciary Standing Comrttee.

ADJ OURNVENT

There being no further business before the conmttee, the House
Judiciary Standing Commttee neeting was adjourned at 2:55 p.m
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