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W TNESS REG STER

TALI S COLBERG, Appoi nt ee

At t orney Cener al

Pal mer, Al aska

POSI TI ON STATEMENT: Testified as appointee to the position of
Attorney Ceneral.

REPRESENTATI VE CRAI G JOHNSON

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Sponsor of HB 175.

DAVE FEEKI N

Al aska Associ ation of Realtors (AAR)

Kenai, Al aska

POSI TI ON  STATEMENT: During discussion of HB 175, provided
comments and asked the commttee to support the bill and report
it fromcommttee.

DI CK MYLIUS, Acting Director

Central Ofice

Di vision of Mning, Land and Water

Department of Natural Resources (DNR)

Anchor age, Al aska

POSI TI ON STATEMENT: Responded to questions during discussion of
HB 175.

ACTI ON NARRATI VE

CHAI R JAY RAMRAS called the House Judiciary Standing Conmmittee

nmeeting to order at 1:08:05 PM Representatives Coghill,
Sanmuel s, Lynn, Holnmes, Dahlstrom and Ranras were present at the
call to order. Representati ve Guenberg arrived as the neeting

was in progress. Representative Stoltze was also in attendance.

CONFI RVATI ON HEARI NG S)
At torney Cener al

1: 08: 29 PM
CHAI R RAMRAS announced that the first order of business would be

the consideration of the appointnment of Talis Colberg to the
position of Attorney General.

HOUSE JUD COW TTEE - 2- March 14, 2007



REPRESENTATI VE COGHI LL asked M. Col berg whether he would be
willing to draft a letter to the federal governnent asking it to
address the issue of tribal status in Al aska.

1:11: 02 PM

TALI' S COLBERG Appointee, Attorney General, indicated that he
woul d draft such a letter but only if the governor asks himto
do so, because that is her decision to make, not his.

REPRESENTATI VE SAMUJELS asked M. Colberg what his |egal advice
to the governor woul d be should she decide to pursue that issue.

MR. COLBERG said he would endeavor to provide the governor with
the best |egal advice available that would support her policy
choices to the extent that they are consistent with the law. In
response to a comment, he opined that it is not inconsistent to
provide |legal advice to the governor and to the legislature on
i ndividual 1issues but still give deference to the person who
appoi nted him

REPRESENTATI VE SAMJELS asked whether he should assunme that any
| egal advice he receives from the Departnent of Law (DOL) wil
sinmply coincide with the governor's policies.

MR. COLBERG opined that it would be wong to assune that the
attorney general will always say only what the governor wants to
hear, and suggested that his advice to the governor concerning a
uni versity regent denonstrates that point.

1: 21: 40 PM

REPRESENTATI VE SAMUJELS offered his understanding that in that
situation, the governor had not publicly expressed a desire one
way or the other, and surmsed that if the governor does express
an opinion publicly about a matter, then |egislators would need
to get separate counsel on that issue if they don't agree wth
her, because M. Colberg would sinply be pronoting the
governor's vi ewpoi nt.

MR. COLBERG clarified that in the aforenentioned situation, the
governor only asked for his advice after she had already asked
for the regent's resignation. In response to a question, he
i ndicated that he still w shes to address the issues that arise
bet ween the Native and non-Native popul ati ons in Al aska.
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CHAI R RAMRAS suggested that M. Colberg wll bring a fresh
perspective to the job. He then asked M. Colberg to speak
about sone of the disharnony that exists in both the Fairbanks
and Anchorage district attorney offices - because he has been
told that it stems from a norale problem rather than a
conpensation problem - what M. Col berg perceives as being sone
of the personnel issues, and what M. Colberg intends to do to
resol ve them

The commttee took an at-ease from1:31 p.m to 1:33 p.m

MR COLBERG said that Richard Svobodny - Chief Assistant
Attorney Ceneral, Crimnal Dwvision - wuld be looking into
those issues for him M. Col berg nentioned that M. Svobodny
is currently in the Kenai office looking into why there is a
di sproportionate prosecution failure rate conpared to the
offices in rest of the state. M. Colberg said he is
confortable wth M. Svobodny's efforts to constructively
address nmenbers' concerns about the Anchorage and Fairbanks
of fices.

1: 36: 22 PM

REPRESENTATI VE SAMUELS pointed out that in addition to having
sufficient |egal expertise, an attorney general nust have the
ability to manage the 280 attorneys currently working for the
DOL. He said that how the personnel issues pertaining to the
two nobst recent previous directors of the Crimnal Division have
been handl ed gives him pause [and raises questions regarding]

M . Col berg's managenent  skills, particularly given that
managi ng the personnel at the DOL is the bigger part of the job
of attorney general. Representative Sanuels sought assurance

that M. Col berg's managenent skills are up to the task.

REPRESENTATI VE DAHLSTROM suggested that it is wunreasonable to
expect a candidate for confirmation to not take any action in
hi s/ her prospective role before being confirned. She cauti oned
that many of the facts regarding the aforenentioned situations
are not yet known by either legislators or the public, and that
for M. Colberg to disclose nore information about those
situations could breach confidentiality and the |aw.

REPRESENTATI VE COGHI LL suggested that the commttee nerely wants
to have a discussion regarding M. Col berg' s managenent style.
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REPRESENTATI VE SAMJELS concurred, reiterating his view that an
attorney general's nanagenent skills are nore inportant than
hi s/ her legal skills.

MR. COLBERG concurred, recounted his experience while serving on
the WMatanuska-Susitna (Mat-Su) Borough assenbly, acknow edged
that nost of his managenent experience relates to offices with a
smal | nunber of personnel, and assured the committee that he
doesn't expect to have to hire a new director of the Crimnal
Di vision every few nonths.

REPRESENTATI VE LYNN observed that wi thout knowi ng nore about the
situations that were presented to M. Colberg, it wll be
difficult for the commttee to evaluate his actions.

CHAIR RAMRAS offered his wunderstanding that the district
attorney office in Fairbanks has |ost many high-profile cases,
i ncluding cases involving rape and nurder, and yet the office
appears to be pursuing many charges of m sconduct involving a
controll ed substance in the sixth degree. He asked, therefore,
whether M. Colberg feels that a reallocation of prosecutorial
resources at the Fairbanks office would be in order. Chair
Ranras also asked M. Colberg how he intends to address the
issue of lownorale in that office.

1:46: 15 PM

MR. COLBERG offered his recollection that the district attorney
office in Fairbanks has only lost one high-profile sexual

assault case - tw years ago - and that the aforenentioned
m sconduct charges were not occurring independently but rather
in tandem with other charges such as DU . He suggest ed,

therefore, that any norale problem which exists in that office
has no correlation to the allocation of prosecutorial resources.
He nentioned that he has been presented wth information
suggesting that any norale problens that exist in the various
district attorney offices existed before the new adm nistration
took office, and reiterated that M. Svobodny will be addressing
t hose probl ens. M. Col berg, on the question of prosecutorial
resource allocation, surmised that the information he has
received differs greatly from that which Chair Ranmras has
received, and offered his belief that resources are not
currently being allocated in favor of the aforenentioned
m sconduct char ges.

CHAI R RAMRAS asked M. Col berg whether he is satisfied with the
prosecutorial resource allocation in the Fairbanks office, and
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again asked M. Colberg what he intends to do about the |ow
noral e situation to ensure that the district attorney offices do
a better job of protecting the public.

MR COLBERG said he wll be relying on M. Svobodny's
reconmendat i ons. He offered his wunderstanding that at one
office, the actual physical location of the building is
contributing to low norale. In response to a question, M.

Col berg said he has asked M. Svobodny to look into all the
i ssues arising at the state's various district attorney offices.

1:52: 22 PM

REPRESENTATI VE SAMJELS asked whether there is a specific policy
in place at the DOL wherein [legislators'] requests for
information nust be forwarded up the chain of comand before
being fulfilled.

MR. COLBERG said he has not established such a policy hinself,
but acknow edged that perhaps at one point there m ght have been
a policy in place wherein DOL enployees were supposed to
docunent |egislative contacts. Furthernore, perhaps sonme people
sinply feel that they should inform their supervisor when a
| egi sl ator contacts them

REPRESENTATIVE HOLMES said she has recently cone across
individuals at the DOL who believe that there is a policy in
pl ace such as Representative  Sanuels descri bed. She
recommended, therefore, that M. Colberg make efforts to inform
all of his staff that they are free to dissemnate information
to | egislators when they request it.

CHAI R RAMRAS, notwithstanding M. Colberg's coments that he
intends to rely on M. Svobodny's recomendations, opined that
there is no substitute for a hands-on approach to managing a
depart nment.

MR. COLBERG agreed to issue a statenent to his staff regarding
how he would like them to deal with l|egislative requests for
i nformation.

CHAI R RAMRAS asked M. Colberg to comment on the issues raised
as a result of the passage of certain ballot neasures.

MR, COLBERG indicated that the DOL is establishing a new

position that will deal with the |legal issues which could arise
from the "cruise ship initiative," and said he expects that
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[that initiative] will engender Ilitigation. In response to a
guestion, he indicated that he is not sure whether the sane
| egal argunents could be raised regardi ng Washi ngton' s cont ai ner
tax as mght be raised regarding the cruise ship initiative,
should litigation result fromeither or both. In response to a
further question, he said that the DOL's position would be to
defend, to the best of its ability, what the voters passed.

2:07: 07 PM

REPRESENTATI VE SAMJELS referred to an upcomng ballot neasure
pertaining to establishing a gam ng comm ssion, and asked M.
Col berg whet her he thinks ganbling woul d be good for Al aska.

MR. CCOLBERG opined that ganmbling can be very corrosive to
soci ety. In response to further questions, he indicated that
[the state] is currently involved in litigation regarding the
interpretation of the aforenentioned ballot neasure, and
explained that the National Indian Gaming Conmm ssion (N GO
requires that the federal ordinances allowng for Indian
ganbling nust stipulate that the tribe conply with its state's
| aws on ganbl i ng.

CHAIR RAMRAS, referring to the State v. Anmerada Hess, et al.
settl enent noney, asked M. Col berg what proactive approach he
will take regarding any funds engendered by the "cruise ship
head tax" and any ensuing litigation.

MR. COLBERG said he is not aware of any action pending on that
particul ar tax.

CHAI R RAMRAS suggested to M. Col berg that he provide counsel to
the |l egislature regarding that issue.

REPRESENTATI VE GRUENBERG asked M. Col berg to explain the status
of possible litigation against the actuaries responsible for the
Public Enployees' Retirenent System and Teachers' Retirenent
System (PERS/ TRS) f unds.

MR. COLBERG said the DOL has made a request for an appropriation
of $12 mllion to pursue that litigation, and that the case is
on hold pending funding. He added that the DOL feels that there
is a good cause of action and reconmends going forward with it.
In response to a further question, he said that noneys
appropriated thus far for that purpose have al ready been spent.
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REPRESENTATI VE GRUENBERG i ndicated that he would want the State
to not let the statute of linmtations run out on that case.

MR. COLBERG, in response to a question regarding the MDowel | v.
State case, said, "I think the majority was right."

CHAIR RAMRAS asked M. Colberg whether he believes that the
"advocacy section” that weighs in on the regulatory filing in
front of the Regulatory Conmmssion of Alaska (RCA) should
[continue to] be located within the Ofice of the Attorney
Gener al .

MR. COLBERG said yes. He opined that from an institutional
perspective, it is a bad concept for agencies to develop their
own separate |egal departnents, because doing so could create
consi stency probl ens.

2:26: 04 PM

CHAIR RAMRAS referred to M. Colberg's 3/13/07 letter regarding
the Al aska Gasline Inducenment Act (AG A), and asked M. Col berg
to el aborate.

MR. COLBERG sai d:

There's been a lot witten on that. You have not only
about a 31-page opinion from [forner] Attorney Cenera
Mar quez tal king about that that's, in his view, citing
many of the sane cases, older even, that there are
reasons to argue that fiscal certainty could be
justified for 30-45 years, you have at the other end
Senator French wote a very |ong opinion saying that
nothing over 2 years, beyond the term of any
| egi slature, could be found Ilegitimate. And then
ultimately, alnost all of the opinions agree that
there's no certainty about the fiscal certainty short
of a court deci sion.

Now, what it gets into is, always, an interpretation
of Article IX Section 1, in tandem with Article IX
Section 4, [of the Alaska State Constitution]. And
Al aska, |ike about alnost 30 states, has this "do not
surrender your taxing authority" com ng out of an old,
old, old Georgia case, which is perhaps nore than 150
years old, where states anticipating issues arising
froma surrender by one |egislature of powers creating
serious problenms down the |ine.
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In the limted case law that's available in Al aska
that gives hints about it and from the mnutes of the
[ Alaska] Constitutional Convention, Delegate Nerland
specifically talked about i nducenents, and for
i ndustry, and he used the word "inducenents" in there,
and the concept is that here, this is a 10-year period
that 1is triggered by the initiation of giving

sonet hi ng. It's not sonmething that we're promsing in
advance of any conmmtnent; it's in response to a
comm tnment and investnment nmade - it's for a limted
dur ati on.

MR COLBERG conti nued:

And can it be chall enged? O course. And who is
going to decide? The precedent is pretty slimall the
way around. But we think it's much nore defensible to
make, under the ternms described, in the AGA a 10-
year concept that's not promsed before anything's
done, but after there's been a conmmtnent and an
investnment that can be justified and defensible in
court. And ... even [former Attorney Ceneral
Mar quez' s] opinion can be defended, we just think it's
too nuch of a stretch.

And so the opposite end is Senator French saying
nothing over 2 years wll prevail, and he laid out a
very thorough set of argunents. But there is a
qualifier in Article IX Section 1, that |eaves open
the door for sonme exceptions, and if it had no purpose
- and every word has a purpose in that type of thing
is the presunption - there'd be no reason for that
and we think this ... fits into the gist of the
comments made when it was created as to what's an
appropriate use for that term nol ogy.

MR COLBERG, in response to a question regarding [Indian]
gam ng, offered his understanding that Kake and Kl awock [are
only requesting permssion from the NIGC to offer] bingo and
pul | -tabs, both of which are currently allowed under state |aw.
2:31:16 PM

REPRESENTATI VE DAHLSTROM nmade a notion to advance from committee
the nomnation of Talis Colberg to the position of Attorney
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CGeneral . There being no objection, the confirmtion was
advanced fromthe House Judiciary Standing Conmittee.

The committee took an at-ease from2:32 p.m to 2:38 p.m

HB 175 - EM NENT DOMVAI N, RECREATI ONAL STRUCTURES

2:38: 17 PM

CHAI R RAMRAS announced that the final order of business would be
HOUSE BILL NO 175, "An Act relating to the prohibition of the
exercise of the power of emnent domain against a recreational
structure for the purposes of developing a recreational facility
or project.”

2:39: 05 PM

REPRESENTATI VE CRAI G JOHNSON, Al aska State Legislature, sponsor,
relayed that legislation last year set Ilimtations on the
exercise of emnent domain and elevated soneone's personal
resi dence such that emnent domain could not be exercised for
the purpose of developing a recreational facility or project
unl ess the homeowner consented to the taking of his/her

resi dence. House Bill 175 would extend that limtation to a
person's recreational structure, and establishes a limt
regardi ng the anmount of land that would be protected to a radius
250 linear feet around the recreational structure itself - the

same amount of land that would apply in situations involving a
residence; HB 175 would not interfere with a governnent entity's

exercise of emnent domain for other legitimate purposes. He
relayed that although l|ast year's legislation struck a fine
bal ance between all interested parties, recreational structures

were not included, and so he is now bringing this issue forward
because he Dbelieves that private ownership constitutes the
greatest use of Alaska' s I|and. He mentioned that HB 175 woul d
not apply to recreational structures owned by partnerships or
busi nesses.

2:43: 12 PM

DAVE FEEKI N, Al aska Association of Realtors (AAR), spoke about
|ast year's legislation, relayed that the property rights of
"second hone" owners is of key inportance, and opined that
HB 175 protects the values of those properties. Real tors have
heard from many Al askans about the inportance of recognizing and
protecting a key elenent for nmany famlies and their Al askan
lifestyles - the ownership and enjoynent of recreationa
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properties and cabins. He concluded by asking the commttee to
support HB 175 and nove the bill fromcommttee.

CHAI R RAMRAS, after ascertaining that no one else wshed to
testify, closed public testinony on HB 175.

REPRESENTATI VE JOHNSON, in response to a question, said, "It is
standard practice to have access to your land ...; | believe
that that right-of-way does exist, and [the governnent]
couldn't condemn the area to prohibit you from having access to
your property ...."

REPRESENTATI VE GRUENBERG guesti oned whet her t he term
"recreational structure" could be construed to nean a structure
that was constructed for just one season, and asked whether the
bill ought to require some form of permanency with regard to
recreational structures.

REPRESENTATI VE JOHNSON said it is not the intention of HB 175 to
all ow sonmeone with recreational property to nmerely put up a tent
and nove it from place to place in order to protect all of the
property; HB 175 is intended to protect the owner of a permanent
recreational structure. He indicated that he doesn't have an
objection to clarifying that point.

REPRESENTATI VE GRUENBERG indicated a wllingness to offer a
conceptual anendnent that would alter Section 3 such that the
concept of permanence would be incorporated into the definition
of "recreational structure".

2:52:21 PM

DICK MrLIUS, Acting Director, Central Ofice, Division of
M ning, Land and Water, Departnent of Natural Resources (DNR),
in response to a question, said that the departnent doesn't have
any objection to ([the bill or the aforenentioned proposed
change], and that the departnent has never exercised em nent
domain in order to acquire recreational properties or access to
recreational opportunities wthout the consent of the property
owner . He opined that it would be good to better define the
term "recreational structure", particularly given that both
tent canps and mllion-dollar structures are all considered to
be recreational structures. In response to a further question
M. Mlius provided comments regarding a particular university
| and transfer.
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REPRESENTATI VE JOHNSON, in response to a question, reiterated

that the bill is intended to only protect the land that is
within 250 linear feet of the structure, whether that structure
is someone's personal residence or recreational structure. I n
response to a comrent and question, he indicated that he would
be anenable to an anendnent that would clarify that point. In
response to a further question, he said he intends for the
protections afforded by the bill to apply only to a |andowner

who holds legal title to the recreational structure.
REPRESENTATI VE DAHLSTROM surm sed that several nenbers believe
that the issue of how nmuch land is going to be protected still
needs to be clarified in the bill.

REPRESENTATI VE GRUENBERG suggested that the issues raised by the
committee be addressed via a commttee substitute.

[HB 175 was hel d over.]
ADJ OURNMENT

There being no further business before the conmttee, the House
Judi ciary Standing Conmittee nmeeting was adjourned at 2:58 p. m
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