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VEMBERS PRESENT

Representative Jay Ranras, Chair
Representati ve John Coghill
Representati ve Bob Lynn
Representati ve Ral ph Sanuel s
Representati ve Max G uenberg
Representati ve Li ndsey Hol nes

VEVMBERS ABSENT
Representati ve Nancy Dahl strom Vice Chair
COMM TTEE CALENDAR

OVERVI EW( S) : BRIEFING ON THE MERS AND WETHERHORN ALASKA
SUPREME COURT DECI SI ONS

- HEARD

HOUSE BI LL NO. 7
"An Act relating to false caller identification."

- MOVED CSHB 7(JUD) OUT OF COW TTEE

HOUSE BI LL NO. 90
"An Act relating to bail."

- BILL HEARI NG CANCELED
PREVI QUS COW TTEE ACTI ON
BILL: HB 7

SHORT TI TLE: FALSE CALLER | DENTI FI CATI ON
SPONSCR( S) : REPRESENTATI VE(S) LYNN, GARDNER

01/ 16/ 07 (H) PREFI LE RELEASED 1/5/07

01/ 16/ 07 (H READ THE FI RST TI ME - REFERRALS
01/ 16/ 07 (H JUD

01/ 22/ 07 (H) JUD AT 1: 00 PM CAPI TOL 120

01/ 22/ 07 (H Schedul ed But Not Heard

01/ 24/ 07 (H JUD AT 1: 00 PM CAPI TOL 120
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01/ 24/ 07 (H Heard & Hel d

01/ 24/ 07 (H M NUTE( JUD)

01/ 31/ 07 (H) JUD AT 1: 00 PM CAPI TOL 120
01/ 31/ 07 (H Heard & Hel d

01/ 31/ 07 (H) M NUTE( JUD)

02/ 01/ 07 (H) JUD AT 1: 00 PM CAPI TOL 120
02/ 01/ 07 (H Heard & Hel d

02/ 01/ 07 (H) M NUTE( JUD)

02/ 05/ 07 (H) JUD AT 1: 00 PM CAPI TOL 120
02/ 05/ 07 (H Heard & Hel d

02/ 05/ 07 (H) M NUTE( JUD)

02/ 08/ 07 (H JUD AT 1: 00 PM CAPI TOL 120

W TNESS REG STER

JAMES B. GOTTSTEIN, ESQ, President and CEO

Law Project for Psychiatric R ghts, Inc.

Anchor age, Al aska

PCSI TI ON  STATEMENT: Presented the briefing on the Mers and
Wet her horn Al aska Suprene Court deci sions.

JANE W PI ERSQN, St aff

to Representative Jay Ranras

Al aska State Legislature

Juneau, Al aska

PCSI TI ON  STATEMENT: Revi ewed the changes enconpassed in
Version Mof HB 7.

DI RK MOFFATT, Staff

to Representative Bob Lynn

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: During discussion of HB 7, responded to a
guestion on behalf of Representative Lynn, joint prinme sponsor.

ANNE CARPENETI, Assistant Attorney General

Legal Services Section-Juneau

Crimnal Division

Departnent of Law

Juneau, Al aska

PCSI TI ON STATEMENT:  Responded to questions during discussion of
HB 7.

ACTI ON NARRATI VE

CHAI R JAY RAMRAS called the House Judiciary Standing Conmttee
neeting to order at 1:08:38 PM Representatives Coghill, Lynn,
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Hol mes, Gruenberg, and Ranras were present at the call to order.
Representative Sanmuel s arrived as the neeting was in progress.

OVERVI EW S) : BRIEFING ON THE MWERS AND WETHERHORN ALASKA
SUPREME COURT DECI SI ONS

1: 09: 04 PM

CHAI R RAMRAS announced that the first order of business would be
a briefing on the Mers v. Alaska Psychiatric Institute and
Wet herhorn v. Alaska Psychiatric Institute Al aska Suprene Court
deci si ons.

1: 09: 47 PM

JAMES B. CGOTTSTEIN, ESQ , President and CEO, Law Project for
Psychiatric Rights, Inc., first opined that Alaska' s current
mental health systemis set up such that it doubles the nunber
of people who never recover after being diagnosed with a serious
mental illness. He then went on to say that his organization
focuses on unwarranted court ordered psychiatric drugging,
whi ch, he relayed, he calls "forced drugging."” He noted that
al though there is no forced el ectroshock in Al aska, psychiatric
drugs have the same effect as a I|obotony - these drugs
essentially act as chem cal | obotom es.

MR. CGOITSTEIN relayed that the Alaska Suprene Court, in two
recent cases, has held that certain portions of Alaska's
statutes are unconstitutional. For exanple, AS 47.30.839 says
that if soneone is found to be inconpetent to nmake a decision
regarding whether he/she should be taking drugs, then the
hospital gets to nmake the choice for that person, and this
assunmes that whatever the hospital psychiatrist wants is the
right thing for the person. He opined that during the course of
conpetency determ nations, the Public Defender Agency (PDA)
doesn't actually present any real defenses for its clients - it
ends up being phony representation - and thus what he terned the
involuntary system is operating way outside the bounds of
constitutionality.

MR. GOTTSTEIN said that the Alaska Suprene Court, in the Mers
case, held that the question of whether it's in soneone's best
interest to be forcibly drugged is a legal matter that a court
nmust decide by clear and convincing evidence. Constitutionally,
he suggested, before the governnent can deprive soneone of the
right to choose [not] to take mnd altering drugs, it nust show
both that forced drugging is in the person's best interest and
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that there are no less-restrictive alternatives available - with
sone limtations with regard to reasonableness and expense.
Just because the State chooses not to make a less-restrictive
alternative available, he opined, does not allow it to forcibly
drug soneone.

MR. GOITSTEIN said he is concerned because it appears to him
that the Al aska Psychiatric Institute (APlI) is getting around
the Mers holding and thus defying the court's decision. He
opined that one of the problens is a Jlack of viable
alternatives, because when the State doesn't have a viable
alternative to offer, it will lie to the court, saying it has
nmet conditions when it hasn't, in order to be allowed to
forcibly drug soneone.

1: 18: 29 PM

MR. GOITSTEIN, in response to a question, said that it is not
clear what is going on with regard to whether less restrictive
alternatives really are available, because although the APl has
cited a very dramatic drop in the nunber of proceedi ngs under AS
47.30.839, no less drugging is occurring. For exanple, two
years ago there were 500 such cases, and now there are only 50
such cases, but the same anmount of drugging is occurring; this
rai ses the question of what is really going on.

MR. GOTTSTEIN referred to the Wtherhorn case, and noted that
under the involuntary commtnent statutes, people can be
coommitted if they are either a danger to thenselves or others
or are gravely disabled, which is defined in AS 47.30.915(7) as:

(7) "gravely disabled" nmeans a condition in which
a person as a result of nental illness

(A) is in danger of physical harm arising from
such conplete neglect of basic needs for food,
clothing, shelter, or personal safety as to render

serious accident, illness, or death highly probable if
care by another is not taken; or

(B) will, if not treated, suffer or continue to
suffer severe and abnormal nental, enotional, or

physical distress, and this distress is associated
with significant inpairnment of judgnent, reason, or
behavi or causing a substantial deterioration of the
person's previous ability to function independently;

MR. GOTTSTEIN offered his belief that although he agrees wth
subparagraph (A), the criteria listed in subparagraph (B) could
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apply to anyone. In Wetherhorn, his organization proffered to
the court that wunder the [Constitution], a person can't be
| ocked up for being nentally ill unless it can be denonstrated
that the person can't survive safely in freedom - a concept, he
noted, simlar to that found in AS 47.30.915(7)(A). The Al aska
Suprene Court, he opined, agreed with his organization's point,
adding his interpretation that this means that the court held AS
47.30.915(7)(B) to be unconstitutional.

MR. GOITSTEIN said he views the current system - wherein
people's rights are being violated as a matter of course - as
being broken at the PDA level, and characterized the PDA as
phony. At the heart of the problemis a |ack of representation
a lack of constitutionally-required alternatives, and the extent
to which children in state custody are being drugged, often with
unapproved drugs, sinply for acting out.

[Following was a brief discussion regarding the preval ence of
medi cating of children not in state custody sinply so that they
w || behave in the classroom]

REPRESENTATI VE COGHI LL asked M. GCottstein to substantiate his
accusations against the APl and the PDA, asked whether the PDA' s
probl em can be traced to either a resource issue or a conpetency
issue, and asked for nore information about kids in state
cust ody bei ng drugged.

1: 26: 48 PM

MR. GOTTSTEIN relayed that the backup material he provided the
commttee contains quotes from Professor Mchael L. Perlin, who,
M. GCottstein said, has spoken about the endemc nature of
untrue testinony by psychiatrists. What ever the |egal standard
is for being able to drug a person against his/her will or for
being able to prove a person is inconpetent, psychiatrists
giving testimony wll sinply recite certain words in order to
neet that |egal standard, and those psychiatrists are never
chal l enged by the PDA In Wetherhorn, he asserted, the PDA
didn't do anything on behalf of the client, adding that this is
typi cal . In the 10-20 [comm trent] hearings held weekly at the
APl , alnost all the clients are involuntarily conmtted, and if
there is a "forced drugging" petition, they are all forcibly
drugged; he characterized these hearings as an assenbly line
process that does not resenble a true |egal proceeding. He
posited that the current situation is partly the result of
conpet ency and resource issues, but also a result of an attitude
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probl em “If ny client wasn't crazy, [he'd/she'd] know [that]
this is good for [himher]."

MR. GOTTSTEIN reiterated his belief that the current nental
health systemis turning people into permanent nental patients -
per manent wards of the state.

REPRESENTATI VE COGHI LL again said he wants M. Cottstein to
substantiate his clains against the APl [and t he PDA].

MR. GOTTSTEIN reiterated his coments regarding Professor
Perlin.

REPRESENTATI VE COGHI LL recounted a situation wherein a friend of
his suffered a head injury, and the authorities, instead of
getting him the nedical help he needed, had him involuntarily
comm tted and drugged.

MR. GOTTSTEIN, on the issue of children in state custody being
drugged, said he has been trying to get the State to research
whi ch drugs have been given to those children, but it doesn't
appear as the though the State is conpiling those Kkinds of
records. According to statistics from other st at es,
approximately 70 percent of the children in state custody are
recei ving psychiatric drugs.

REPRESENTATI VE COGHI LL surmsed that M. GCottstein's clains
against [the State, the API, and the PDA] are nerely suspicions.

MR. GOTTSTEIN said that children in state custody who are sent
out of state to residential treatnent centers are |ocked up and
dr ugged.

CHAIR RAMRAS relayed that he's heard from the Departnent of
Corrections (DOC) that prisoners try to fake a nental disease or
illness in order to have a conponent of |eniency added to their
sentence, and that the burden of caring for the nmentally ill is
being shifted to the DOC

1: 33: 30 PM
MR. GOTTSTEI N acknow edged that point, adding that there is no

guestion that the DOC is the largest in-patient psychiatric
facility in the state.
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REPRESENTATI VE COGHI LL asked whether, since the Wtherhorn and
Myers decisions, there has been a challenge to the DOC s
eval uati on process.

MR. GOITSTEIN indicated that there has been, the Bavilla v.
Al aska Departnment of Corrections case, adding that the DOC has a
forced drugging procedure nodeled after a U 'S. Suprene Court
case, Washington v. Harper. In the Bavilla case, he offered

the State admtted that it had viol ated Washi ngton. Thus it is
clear to him he relayed, that the DOC is not following the
gui delines set out by the U S. Suprenme Court. In the Bavilla
case, the DOC clained that the procedure wasn't an adversari al
process and so wouldn't allow Ms. Bavilla to be represented or
bring forth w tnesses. He clarified that he knows that sone
people find the drugs hel pful, and that he believes that those
peopl e should have access to those drugs; however, the people
who don't want those drugs shouldn't be forced to take them and
certainly not when [the State] has not conplied with the
statutory and constitutional requirenments for doing so.

MR. GOTTSTEIN, in response to a question regarding his clains
against the APlI, said that his is an informed opinion that wll
be established as fact, and reiterated that corment with regard

to his claim- outlined in his backup material - that there has
been illegal use of ex parte proceedings. On the latter point,
he offered, although ex parte orders have a legitimte use, the
j udge should |ook at each individual case. He said this sane
scrutiny is not given to those cases involving psychiatric
cormitment, and in sone cases - for exanple, after a person is
in custody - the use of ex parte orders is not even necessary
and yet they are still being used.

1:39: 26 PM

REPRESENTATI VE LYNN offered his belief that part of the problem
is that many honel ess people who are nentally ill are no |onger
bei ng kept in institutions.

MR, GOITSTEIN, in response to a question, said that he works pro
bono for the Law Project for Psychiatric Rights, Inc., which is
a 501(c)(3) nonprofit corporation that accepts private donations
and sonetines gets attorney fee awards from the cases it takes
on. In response to further questions, he said he doesn't have
any suggested |anguage to replace that which was found to be
unconstitutional in the Wtherhorn and Mers cases, though he
does believe that the statutes should conformto the holdings in
those cases, and that he has gone before the Al aska Mental
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Health Board (AMHB) and has found it to be supportive, though
he's not had a chance to speak to the AVHB since the Wtherhorn
case was decided. In conclusion, he offered his belief that the
problenms arising in the current nental health system stem from a
failure of representation.

HB 7 - FALSE CALLER | DENTI FI CATI ON

1:44:27 PM

CHAI R RAMRAS announced that the final order of business would be
HOUSE BILL NO 7, "An  Act relating to false caller
i dentification." [Before the committee was the proposed

commttee substitute for HB 7, Version LS0057\C, Bannister,
2/ 2/ 07, which had been adopted as the work draft and anended on
2/ 5/07.]

1:45: 46 PM

REPRESENTATI VE COGHI LL noved to adopt the proposed commttee
substitute (CS) for HB 7, Version 25-LS0057\M Banni ster,
2/ 8/ 07, as the work draft.

REPRESENTATI VE LYNN obj ected for the purpose of discussion.
1:46: 33 PM

JANE W PIERSON, Staff to Representative Jay Ranras, Al aska
State Legislature, reviewed the changes enconpassed in Version
M On page 1, lines 4-5, the |anguage, "A person may not insert
false information into a caller identification system with the
intent to defraud" was deleted and the follow ng |[|anguage

i nserted: "A person may not nmake a call and insert false
information into a caller identification system with the intent
to defraud". She explained that the aforenmentioned change
should satisfy both the commttee's anendnment to insert "or
transmt"” and Legislative Legal and Research  Services'
recommendati on that such language would meke the [bill
consistent]. She then pointed out that the |anguage on page 1

lines 10-11, was developed by Legislative Legal and Research
Services in order to address the conmttee's [request to have
| anguage that would help define the crine]. The | anguage
i nserted read:

(c) A person who violates (a) of this section by

i nserting, whether by making one call or nore than one
call, false information into
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(1) four caller identification systems is guilty
of a class B m sdeneanor;

(2) five or nore caller identification systens is
guilty of a class A m sdeneanor.

M5. PIERSON highlighted that Version M also includes an
additional definition of "call”™ on page 2, lines 2-3, as
fol |l ows: "means a call nade by tel ephone, computer, or simlar
communi cati on device or technol ogy, whether transmtted by wre
or wirel ess neans;".

REPRESENTATI VE SAMJELS drew attention to the new |anguage on

page 1, line 13, which refers to "four caller identification
systens”, and questioned whether it should instead use the
foll owi ng | anguage: "less than five".

M5. PIERSON relayed that she just spoke with Anne Carpeneti and
was advi sed that the | anguage should refer to "less than five".

REPRESENTATI VE LYNN renoved his objection.

CHAI R RAMRAS announced that Version Mwas before the comittee.

1:49: 54 PM

REPRESENTATI VE SAMJELS nmade a notion to adopt Anendnent 1, to
delete the word, "four"” on page 1, line 13, and replace it wth
the words, "less than five". There being no objection,

Amendrent 1 was adopt ed.

REPRESENTATI VE COGHI LL asked whether the |anguage in Version M
addresses the due process issue raised in the nenorandum from
Theresa Bannister, the drafter, dated 2/8/07.

1: 50: 57 PM

DI RK MOFFATT, Staff to Representative Bob Lynn, Alaska State
Legi slature, remarked on behalf of Representative Lynn, joint
prime sponsor, that there is some disagreenent bet ween
Legislative Legal and Research Services and the Departnent of
Law on that issue.

1:51: 17 PM
ANNE CARPENETI, Assistant Attorney Ceneral, Legal Services

Section-Juneau, Crimnal D vision, Departnent of Law (DQ.),
of fered her understanding from Ms. Bannister's nenorandum that
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Ms. Bannister is concerned that if one inserts information into
five caller identification systens, a prosecutor could charge
the individual with either a class A msdeneanor or class B
m sdeneanor . The adoption of Anendnent 1, however, should
satisfy that concern, M. Carpeneti opined. In response to a
comment, she pointed out that simlar |eeway can be found in al
crimnal statutes.

REPRESENTATI VE GRUENBERG opi ned that the drafter, with regard to
the concern she stated in her nenorandum is w ong.

M5. CARPENETI concurr ed. In further response to Representative
Gruenberg, she said she isn't aware of any case that is on point
to support the conclusions of the drafter. However, she

recalled that there are decisions addressing a situation in
which there are two different statutes of different |levels and
the act of the defendant could reasonably be charged under
ei t her offense. The aforenentioned is a constitutional problem
and results in the individual being charged under the |ess
serious offense.

REPRESENTATI VE GRUENBERG noted that as a matter of logic, the
greater always includes the |esser.

CHAI R RAMRAS concurr ed.

M5. CARPENETI, in response to a comment, inforned the committee
t hat prosecutors have the discretion to charge and resol ve cases
at a lower |level than they mght possibly be charged or
resol ved. The aforenentioned would apply wth regard to
[ Version M as anended].

1:55:40 PM

REPRESENTATI VE SAMJELS noved to report the proposed CS for HB 7,
Version 25-LS0057\M Bannister, 2/8/07, as anended, out of
committee with individual recomendations and the acconpanying
fiscal notes. There being no objection, CSHB 7(JUD) was
reported fromthe House Judiciary Standing Commttee.

ADJ OURNVENT

There being no further business before the commttee, the House
Judiciary Standing Conmittee neeting was adjourned at 1:57 p. m
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