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PCSI TI ON STATEMENT: During discussion of HB 25, responded to a
guestion on behalf of Representative Seaton, joint prine
sponsor.

DI RK MOFFATT, Staff

to Representative Bob Lynn

Al aska State Legislature

Juneau, Al aska

POSI TI ON  STATEMENT: During discussion of HB 7, outlined the
changes incorporated into the proposed CS, Version C, and
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prime sponsor.
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PCSI TI ON STATEMENT: Responded to questions during discussion of
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ACTI ON NARRATI VE

REPRESENTATI VE RALPH SAMUELS, acting as chair, called the House
Judiciary Standing Conmmttee neeting to order at 1:38:14 PM
Representatives Hol nes, G uenber g, Sanuel s, and Lynn were
present at the call to order. Representative Coghill arrived as
the nmeeting was in progress.

HB 25 - RECREATI ONAL LAND USE LI ABI LI TY/ ADV. PGCSS
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1: 38: 30 PM

REPRESENTATI VE SAMJELS announced that the first order of
business would be HOUSE BILL NO 25, "An Act relating to
| andowners' inmmunity for allow ng use of |land w thout charge for
a recreational activity; relating to | andowners' liability where
| andowner conduct involves gross negligence or reckless or
intentional msconduct; relating to clainms of adverse possession
and prescriptive easenents, or simlar clains; and providing for
an effective date."

1: 38:45 PM

REPRESENTATI VE PAUL SEATON, Alaska State Legislature, joint
prime sponsor, relayed that at the last neeting on HB 25, it was
requested that he research the statutory uses of the phrases
"directly [or] indirectly" and "explicitly [or] inplicitly."
Referring to a nenorandum dated 2/2/07 that he'd witten and
provided to nenbers, he explained that the phrase "directly or
indirectly" occurs 192 tines in current statute, while the
phrase "explicitly or inplicitly" occurs 1 tinme. He opined that
the exanples show common knowl edge and use of the phrase
"directly or indirectly", and that the nmeaning would be clear to
the public. Regarding a request made during the previous
hearing that the drafter be present, he relayed that the nmenber
who' d nade that request no longer felt that such was necessary.

REPRESENTATI VE SAMUELS referred to [Anmendnent 1], which, along
with an explanation, read [original punctuation provided]:

Page 1, line 9

Delete "indirectly" and insert "inplicitly."

Expl anati on: This change would «clarify how a
| andowner al | ows recreational activity on a
| andowner' s | and. The current |anguage - "indirectly

allows" could be interpreted to indicate sonme positive
action though not directly to the person using the
land; while "inplicitly allows" would not necessitate
any positive action on the part of the |andowner.

REPRESENTATI VE GRUENBERG stated his belief regarding the
importance of clearly drafting legislation in order to have
uniforminterpretation of the resulting |aw He expressed that
he is not confortable with the use of "indirectly allows", and
offered his understanding that in the exanples given,
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"indirectly" is wused actively, rather than passively. He
pointed out that this may be interpreted nmany ways, perhaps nore
broadly or nore narrowy than intended. Referring to
Amendrent 1, he stated that the term"inplicitly” would indicate
that no action was taken, thus signifying direct allowance. He
then stated that he woul d be anenable to anmendi ng Anendnent 1 to
reduce anbiguity in its interpretation.

REPRESENTATI VE SEATON reiterated that the phrase "directly or
indirectly" is used nmany tines throughout the current statutes.

REPRESENTATI VE GRUENBERG made a notion to adopt Amendnent 1.
REPRESENTATI VE SAMUELS obj ect ed.

REPRESENTATI VE CGRUENBERG asked whether the phrase "indirectly
al l ows" appears anywhere in the current statutes.

1:45: 58 PM

KATIE SHON5, Staff to Representative Paul Seaton, Al aska State
Legi sl ature, speaking on behalf of Representative Seaton, joint
pri me sponsor, explained that she did performa quick search for
the phrase "indirectly allows", and the search did not return
any results. However, she said, she was unable to search for
any passive reference to that phrase.

REPRESENTATI VE SAMJELS commented that the drafter has researched
this issue, and therefore he is maintaining his objection to
adopti ng Anendnent 1.

REPRESENTATI VE HOLMES comrented that the intention is to clarify
the intent of the bill. She inquired as to whether the phrase
"inplicitly allows" will nore clearly define the intent, adding
that she is not convinced that it wll.

REPRESENTATI VE GRUENBERG offered his belief that Anendnent 1
would clarify the intent. He inquired as to whether the drafter
researched the phrase "indirectly allows".

REPRESENTATI VE SEATON offered his understanding that the drafter
used the drafter's manual, adding that while he is aware of the
definition of "indirectly allows", he is uncertain regarding the
definition of "inplicitly allows". He reiterated that the
former wording occurs 192 tines in statute, while the latter
wording is found 1 tinme.
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REPRESENTATI VE GRUENBERG suggest ed defi ni ng t he term
"indirectly" in order to provide further clarity.

REPRESENTATI VE HOLMES stated that she spoke with the drafter and
was unable to develop superior |anguage. She further stated
that although she would like the legislation to be as specific
as possible, the commttee has yet to develop better | anguage
She noted that the drafter did relay that a |ist specifying what
the term "indirectly" means could be added later if determ ned
necessary. Representative Holnes relayed her desire to report
the legislation, as witten, fromthe commttee.

REPRESENTATI VE GRUENBERG wi t hdr ew Anendnent 1.

1:50:39 PM

REPRESENTATI VE LYNN noved to report HB 25 out of commttee with
i ndi vidual recomendations and the acconpanying zero fiscal
not es. There being no objection, HB 25 was reported from the
House Judiciary Standing Commttee.

HB 7 - FALSE CALLER | DENTI FI CATI ON

1: 51: 29 PM

REPRESENTATI VE SAMJELS announced that the final order of
busi ness would be HOUSE BILL NO 7, "An Act relating to false
caller identification."

1: 52: 09 PM

REPRESENTATI VE LYNN, speaking as a joint prinme sponsor of HB 7,
noved to adopt the proposed conmttee substitute (CS) for HB 7,
Ver si on 25-LS0057\C, Bannister, 2/2/07, as the work draft.
REPRESENTATI VE SAMUELS, after asking whether there were any
obj ections and getting no response, announced that Version C was
before the commttee.

The committee took an at-ease from1:52 p.m to 1:53 p. m
REPRESENTATI VE GRUENBERG, at this tinme, objected - for the
pur pose of discussion - to the adoption of Version C as the work
draft.

REPRESENTATI VE LYNN wi t hdrew hi s noti on.
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[ The notion was later treated as still being before the
comittee.]

1:54: 00 PM

DI RK MOFFATT, Staff to Representative Bob Lynn, Alaska State
Legi sl ature, speaking on behalf of Representative Lynn, joint
prime sponsor, outlined the changes incorporated into Version C
by first explaining that when the anendnents to the original

bill were incorporated into Version C, the new proposed | anguage
of, "with the intent to defraud or cause harm was shortened to
just, "with the intent to defraud" because the word "defraud"
covers the concept of "cause harni. Anot her amendnent to the
original bill replaced "the state" with "a state" in proposed AS

45. 45. 940(b) (1) .

[ Representative Sanuels turned the gavel over to Representative
Coghi 'l .]

The commttee took an at-ease from1:55 p.m to 1:56 p. m

REPRESENTATI VE COGHI LL, acting as chair, asked M. Mffett for a
recap of his explanation thus far.

MR. MOFFATT provi ded one.
REPRESENTATI VE SAMUELS assi st ed.

REPRESENTATI VE COGHI LL acknow edged the correctness of the
expl anation thus far.

1:58: 33 PM
JANE W PIERSON, Staff to Representative Jay Ranras, Al aska

State Legislature, further detailed the changes that were
incorporated into Version C as a result of the adoption of

anendnents to the original bill, and noted that the drafter
inserted a definition - on page 2, line 5 of Version C - of the
term "intent to defraud" as having the neaning given in AS
11. 46. 990.

REPRESENTATI VE GRUENBERG renoved his objection to the adoption
of Version C as the work draft.

REPRESENTATI VE COGHI LL announced that Version C was before the
commi ttee.
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2:01:19 PM

REPRESENTATIVE COGHI LL referred to Anmendnent 1, |abeled 25-
LSO0057\ A. 3, Banni ster, 2/2/07, which read:

Page 1, lines 10 - 11
Delete all material and insert:
"(c) Awviolation of (a) of this sectionis
(1) a class B msdeneanor if the false
information is inserted in fewer than 25 caller
identification systens;
(2) a class A msdeneanor if the false
information is inserted in 25 or nore caller
identification systens."

REPRESENTATI VE LYNN nade a notion to adopt Anendnent 1.
REPRESENTATI VE COGHI LL obj ected for the purpose of discussion.

MR. MOFFATT expl ained that Amendnment 1 would nmake the insertion
of false information into fewer than 25 caller identification
systems a class B msdeneanor, and the insertion of false
information into 25 or nore caller identification systenms a
class A msdenmeanor, which carries with it a naxi mum one-year
jail sentence as opposed to a maxi num 90-day jail sentence for a
cl ass B nisdeneanor. |In response to a question, he acknow edged
that the nunber 25 is an arbitrary nunber, adding that
originally they'd contenplated wusing the nunber 5 as the
threshold between a <class A misdeneanor and a <class B
m sdeneanor

2:03:52 PM

ANNE CARPENETI, Assistant Attorney Ceneral, Legal Services
Section-Juneau, Crimnal Division, Departnment of Law (DOL), in
response to a question, concurred that the nunber 25 was
arbitrarily chosen, and relayed that at one point the DO.L had
suggested that inserting false information less than 25 tines
ought to be a class B m sdeneanor.

REPRESENTATI VE SAMUELS referred to the term "is inserted" as
used in Amendnent 1, and asked whether, for purposes of charging
someone with a crine, the insertion of the false information
occurs in the caller's systemor in the recipient's system

M5. CARPENETI said her inpression is that to be charged with one
class B m sdeneanor, a person would act once by inserting false

HOUSE JUD COWM TTEE - 8- February 5, 2007



informati on, which would then be transmtted to less than 25
caller identification systens.

MR. MOFFATT explained that the intent is to make each instance
of false information showing up on the recipient's system one
act; so if soneone called up nore than one person using one set
of false information, each call should be considered a separate
act . He acknow edged, though, that this point could be further
clarified in the bill.

REPRESENTATI VE COGHI LL noted that a bill's intent and its
verbi age don't always travel well together. He asked whether an
i ndi vi dual's phone woul d be considered "a systeni, or whether "a
systenf is an automatic caller systemthat could then nmake 5,000
calls, for exanple. The bill needs to be clarified with regard
to that point. If 25 individual home phones receive false
information, would the intention be for each of those instances
to be considered a separate crinme?

MR MOFFATT referred to another proposed anendnent, and
suggested that it mght better clarify that point.

[Following was a brief discussion regarding how the comittee
woul d be proceeding. ]

2:09: 02 PM
REPRESENTATI VE LYNN wi t hdrew Anendnent 1.

REPRESENTATI VE HOLMES nade a notion to adopt Amendnent 2, which
read [original punctuation provided]:

Page 1, lines 10 -11:

Delete all material and insert:

"(c) a violation of (a) of this section is

(1) a class B msdenmeanor if a person inserts
false information that is transmtted to |less than 25
call recipients, except as provided in (2) of this
section;

(2) a class A msdeneanor if a person inserts
false information that is transmtted to 25 or nore
call recipients, or 25 or nore tinmes to the sane call
recipient."”

REPRESENTATI VE SAMUELS obj ected for the purpose of discussion.
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REPRESENTATI VE HOLMES said she used the |anguage in Amendnent 1
as a starting point and then altered that |anguage in an attenpt
to clarify the point of what actions are going to be counted
She relayed that she and M. Carpeneti worked together on
Amendnent 2.

2:10:41 PM

MS. CARPENETI suggested that Amendnent 2 is clearer on the point
that it would be one act to type in the false information, and
then the | evel of m sdeneanor charged woul d be determ ned by how
many people that false information actually reaches.

REPRESENTATI VE SAMUJELS asked whether Anmendnent 2 would be
i mproved by adding to the word, "information" - as used in both
paragraphs (1) and (2) of Anmendnent 2 - the words, "into a
caller identification systeni.

M5. CARPENETI acknow edged that such a change could further
clarify the point.

REPRESENTATI VE LYNN agr eed.

REPRESENTATI VE SAMJELS made a notion to anmend Anmendnent 2 to
that effect.

MR. MOFFATT pointed out, though, that a caller identification
systemis the device at the recipient's end, not the device that
transmts the fal se information.

REPRESENTATI VE COGHI LL objected - for the purpose of discussion
- to the notion to anend Anendnent 2.

REPRESENTATI VE = SAMUELS, acknowl edging M. Moffatt's point,
surm sed that this particular anmendnment to Amendnment 2 woul d be
[ unnecessary] .

M5. CARPENETI suggested that Representative Samuel's concern is
addressed by Anmendnent 2's cross reference to subsection (a) of
the bill, and concurred that that anendnent to Anendnent 2 is
unnecessary.

REPRESENTATI VE SAMJELS wi t hdrew t hat amendnent to Anendment 2.

IVS. CARPENETI , raising a drafting issue, suggested that

Amendnent 2 be amended by noving the |anguage, , except as
provided in (2) of this section”™ to the beginning of Amendnent
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2's proposed paragraph (1). The DOL, she relayed, when it
drafts legislation, places exceptions at the beginning of
sentences rather than at the end. If such an anendnent to
Amendrment 2 is adopted, Anendnent 2, as anmended, would then
read:

Page 1, lines 10 -11

Delete all material and insert:

"(c) a violation of (a) of this section is

(1) except as provided in (2) of this section, a
class B msdeneanor if a person inserts false
information that is transmtted to less than 25 call
reci pi ents;

(2) a class A msdeneanor if a person inserts
false information that is transmtted to 25 or nore
call recipients, or 25 or nore tines to the sane cal
recipient.”

REPRESENTATI VE GRUENBERG nade a notion to amend Anendnent 2 to
that effect. There being no objection, Amendnment 2 was anended.

2:15: 23 PM

REPRESENTATI VE GRUENBERG ponder ed whet her changing the threshold
in Amendnent 2, as anended, from 25 calls to 5 calls would nmake
it easier to get a conviction [for a class A m sdeneanor].

M5. CARPENETI acknow edged that it would be easier to prove that
only 5 calls have been nade, but pointed out that phone records
could be used to determ ne how many calls have been made.

REPRESENTATI VE GRUENBERG expressed concern that wth scarce
resources, this new law mght not be used if the class A
m sdenmeanor threshold were as high as 25 calls. He suggested
ei ther reducing the nunber of calls from"25" to "5", or, at the
very least, stipulating that a class A m sdeneanor could result
fromeither 25 or nore call recipients, 25 or nore calls to the
same recipient, or a conbination of the two totaling 25. He
asked what the commttee's thoughts were on the concept of
| owering the threshol d.

2:19:33 PM
CLYDE (ED) SNI FFEN, JR., Assi st ant Att or ney Cener al
Commerci al /Fair Business Section, Cvil D vision (Anchorage),

Departnment of Law (DOL), in response to comments and a question
acknow edged that spoof caller ID technology nay be being used
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by soneone to target just one person or a group of people. As a
practical matter, nost who commit this form of fraud against
Al askans are from out of state, and so he is not sure what
resources the DOL wll have to prosecute people outside of
Al aska for a m sdeneanor. He opined that the nunber of calls
won't be an issue when it conmes to the practicality of enforcing
this proposed statute.

REPRESENTATI VE GRUENBERG said he can envision the bill being
used as a tool in domestic violence (DV) [prosecutions], and
this is one of the reasons why he wishes to lower the threshold
nunber to "5".

M5. CARPENETI, in response to a question, offered her belief
that individual entries, regardless of how closely or how far
apart they occurred, would warrant separate charges.

REPRESENTATI VE COGHI LL pondered whether setting a threshold
would in effect tell scam artists that they nerely need to
restrict the nunber of tinmes they use the technol ogy.

REPRESENTATI VE GRUENBERG offered his belief that the bill stil
cont ai ns sonme problens and t hus ought to be anended further.

REPRESENTATI VE SAMUELS concurr ed.
REPRESENTATI VE SAMJUELS nmde a notion to anmend anendnent 2, as

anended, to change "25" to "5". There being no objection, this
second anendnent to Anendnent 2, as anended, was adopt ed.

2:26: 26 PM

REPRESENTATI VE GRUENBERG nmade a notion to anmend Anendnent 2, as
anended, to add the words ", or a conbination of both" before
the period in proposed subsection (c)(2). H's goal, he

indicated, is to ensure that a person would be charged with a
cl ass A m sdeneanor as long as the nunber of calls he/she nakes
totals "5", thus illustrating a course of conduct.

M5. CARPENETI characterized the words ",or a conbination of
both" as problematic, adding that she doesn't see the two
existing categories of calls outlined in subsection (c)(2) as
al i ke enough to conbi ne.

MR. MOFFATT surm sed that the intent is to make each tine false
i nformati on shows up on soneone's system a separate act, and so
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if there are separate acts totaling at least "5", it could
result in a class A m sdeneanor charge.

REPRESENTATI VE SAMUELS suggested instead changi ng Anendnent 2,
as anmended, to say, under subsection (c)(1l), "except as provided
in (2) of this section, a class B msdeneanor if a person
inserts false information that is transmtted less than 5
times", and under subsection (c)(2), "a class A m sdeneanor if a
person inserts false information that is transmtted 5 or nore
times". Under such a change, it won't matter who is called,
whether it be one recipient or nmultiple recipients.

REPRESENTATI VE GRUENBERG sai d such a change would be acceptable
to him

MR. MOFFATT added that each call would be one transmni ssion.
2:34:51 PM

REPRESENTATI VE GRUENBERG wi t hdrew his amendnent to Anendnent 2,

as anended, to insert ", or a conbination of both".

REPRESENTATI VE SAMJELS nmde a notion to anmend Anendnent 2, as
anended, such that it would read:

Page 1, lines 10 -11

Delete all material and insert:
"(c) a violation of (a) of this section is

(1) except as provided in (2) of this section, a
class B msdeneanor if a person inserts false
information that is transmtted less than 5 tines;

(2) a class A msdeneanor if a person inserts
false information that is transmtted 5 or nore
tinmes."

2:36: 50 PM

REPRESENTATI VE COGHI LL, asked whether there were any objections
to this anendnent to Anendnent 2, as anended. There bei ng none,
this third anendnment to Amendnent 2, as anended, was adopt ed.

M5. CARPENETI, in response to questions, relayed that her
understanding is that if the person inserts the false
information that is then transmtted over a period of tinme, the
nunber of tinmes that <calls were nmade could result in an
aggravating factor for that one entry, "subject to sone
reasonable limts as to tinme."
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REPRESENTATI VE COGHI LL surm sed, then, that if calls are nade to
60 individuals over a period of eight nonths, for exanple, that
activity could be charged as one class A m sdeneanor.

M5. CARPENETI said it would depend on the situation; for
exanple, in the aforenentioned situation, if all the calls
resulted from just one entry of false information, it could be
j ust one charge.

2:39: 09 PM

REPRESENTATI VE SAMUELS argued that there could be 12 separate
charges because every fifth call could subject the person to a
cl ass A m sdeneanor charge.

M5. CARPENETI said that that would be true if the person is
changing the information after every fifth call - then it would
be a new act of inserting false information. In response to
guestions, she offered her belief that if a person is entering
false information that would |ead people to believe that a bank
is calling, that person wll probably be calling hundreds of
people, and that if a person - for exanple, in a DV situation -
is entering different information each tine, he/she could stil
be charged with several [class B] m sdeneanors.

REPRESENTATI VE GRUENBERG surmised that it is somewhat a nmatter
of prosecutorial discretion whether nunmerous calls during one
course of conduct in a DV situation could be aggregated. For
the purpose of sentencing, though, the question of whether to
apply concurrent sentences for one course of conduct could
ari se.

MS. CARPENETI agreed, adding that there is statutory direction
regarding consecutive and concurrent sentencing, though it
doesn't necessarily apply to m sdeneanors. The DOL, however
does make argunents [for/or against a particular form of
sentencing] and the legislature has told the courts that the
general approach should be to give consecutive sentences for
di fferent offenses.

2:43: 00 PM
REPRESENTATI VE SAMJELS suggested that it mght be better to
charge soneone with ten class B m sdeneanors rather than one

class A msdeneanor, and thus they ought to |eave the |anguage
of Amendnent 2, as anended, as is.
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MS. CARPENETI concurred that if there are a series of class B
m sdeneanors, it could result in a larger sentence than one
class A m sdemeanor could result in.

REPRESENTATI VE GRUENBERG pointed out, though, that it is also
nore difficult to prosecute separate charges because each would
have to proven separately.

REPRESENTATI VE COGHILL offered his belief that if a person i
being charged with the crinme created by HB 7, he/she wl
probably al so be charged with other crines.

S
I

REPRESENTATI VE COGHI LL asked whether there were any objections
to Amendnent 2, as anended. There being none, Amendnent 2, as
anmended, was adopt ed.

REPRESENTATI VE SAMUELS referred to page 1, line 4, of Version C
and suggested that the | anguage should say "transmt" instead of
"insert".

MR. MOFFATT suggested instead that both terns be used; the
caller inserts the false information and the recipient then
receives that transmtted information.

REPRESENTATI VE GRUENBERG noted that they'd been told that
soneone could insert the false information and then his/her

enpl oyee actually transmts the information. He suggested,
therefore, that the l|anguage on page 1, line 4, be changed to
say, "insert or transmt", and that the |anguage on page 1, line
10, be changed to say, "inserts or transmts". In this way,

both the person who sets up the equipnment to display false
information and the person who transmits that false information
could be charged. He acknow edged, however, that they should
ensure that Amendnent 2, as anended, tracks any further changes
t hey make.

REPRESENTATI VE COGHI LL suggested that after the comittee
finishes anmending Version C, that they bring the new CS back
before them

2:48: 43 PM

REPRESENTATI VE GRUENBERG nmade a notion to adopt Amendnent 3, to
add "or transmt" after "insert" on page 1, line 4, and
el sewhere in the bill where necessary.
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MR. MOFFATT opined that Amendnment 3 would reflect a conpleted
circuit - that of inserting the false information and then
transmtting that information to the recipient - and expressed
favor with such a change.

REPRESENTATI VE COGHI LL asked whether there were any objections
to Anendnent 3. There being none, Anendnment 3 was adopt ed.

REPRESENTATI VE GRUENBERG referred to the [|anguage on page 1,

line 5 - "a caller identification systenf - and suggested that
it be altered to say, "one or nore caller identification
systens". He expressed concern that the prosecution mght have

to prove that all calls were fromjust one system

M5. CARPENETI opined that such a change would not be necessary
because under the principles of the drafting nmanual and
| egislative interpretation, "a caller identification systent
coul d be one or nore systens.

REPRESENTATI VE COGHI LL said he tended to agree, particularly
given the specificity of the |anguage adopted via Anendnent 2,
as anended.

REPRESENTATI VE GRUENBERG asked that that point be confirmed with
the drafter when the new CS is created.

2:52:12 PM

REPRESENTATI VE GRUENBERG referred to page 1, lines 13-14 - which
defines "caller"” as one who places a call by a tel ephone or over
a tel ephone line - and asked whether spoof caller identification
technology only gets used with telephones or over telephone
l'ines. O should other forms of conmmunication be included in
that definition?

MR MOFFATT noted that the definition also includes calls that
are begun on a conputer

REPRESENTATI VE LYNN referred to Voice over Internet Protocol
(VolP), and offered his wunderstanding that a lot of |ong
di stance call ers use Vol P.

REPRESENTATI VE COGHI LL nentioned that device names w ll change
over time.

M5. CARPENETI pointed out that there are sonme types of calls
that may originate on the conputer but are not then going over a
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t el ephone i ne. Therefore, additional |anguage ought to be
inserted into that definition because currently the proposed
crine is limted to actions that take place by tel ephone or over
t el ephone |ines. In response to a question, she opined that it
ought to be an easy fix for the drafter to cone up a definition
t hat includes any sort of conmmrunicati on.

REPRESENTATI VE COGHI LL, in response to coments, noted that any

new definition |anguage would still come before the commttee
for review

[ The conmittee spent a few nonments introducing audience
menbers. |

REPRESENTATI VE COGHI LL relayed that HB 7 [Version C, as anmended]
woul d be held over.

ADJ OURNVENT

There being no further business before the commttee, the House
Judi ciary Standing Conmittee neeting was adjourned at 2:57 p. m
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