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PREVI QUS COW TTEE ACTI ON

BILL: HB 113
SHORT TITLE: OPTOMVETRI STS USE OF PHARMACEUTI CALS
SPONSOR(s) : REPRESENTATI VE(s) SAMUELS

01/ 30/ 07 (H) READ THE FIRST TIME - REFERRALS
01/ 30/ 07 (H) HES, L&C

03/ 20/ 07 (H) HES AT 3:00 PM CAP| TOL 106

03/ 20/ 07 (H) Heard & Hel d

03/ 20/ 07 (H) M NUTE( HES)

03/ 31/ 07 (H) HES AT 12:30 AM CAPI TOL 106
BILL: HB 173

SHORT TI TLE: | NVOLUNTARY PSYCHOTROPI C DRUG TREATMENT
SPONSOR(s): HEALTH, EDUCATI ON & SCOCI AL SERVI CES

03/ 05/ 07 (H READ THE FI RST Tl ME - REFERRALS
03/ 05/ 07 (H) HES, JUD

03/ 20/ 07 (H) HES AT 3: 00 PM CAPI TOL 106

03/ 20/ 07 (H <Bi || Hearing Cancel ed>

03/ 31/ 07 (H) HES AT 12: 30 AM CAPI TOL 106

W TNESS REG STER

REPRESENTATI VE W LLI AM "BI LL" THOVAS, Menber

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Presented CSHB 173, as the co-sponsor.

M CHAEL BENNETT, O D.; President

Al aska Optonetric Association

Juneau, Al aska

PCSI TI ON STATEMENT: Testified in support of CSHB 173.

AARON VEI NGEI ST, M D.; Menber

Ameri can Acadeny of Opht hal nol ogy

West Seattle, Washington

POSI TI ON STATEMENT: Testified in opposition of CSHB 173.

PAUL BARNEY, O D.; Center D rector

Paci fic Cataract and Laser Institute

Anchor age, Al aska

PCOSI TI ON STATEMENT: Testified in support of CSHB 113.

ROBERT BREFFEI LH, M D.; Menber
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Al aska State Medical Board
Juneau, Al aska
POSI TI ON STATEMENT: Testified in opposition to HB [113].

REPRESENTATI VE RALPH SAMUELS, Menber

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: Testified during the hearing on CSHB 113,
as the sponsor.

REBECCA ROONEY, St aff

to Representative Peggy WI son

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Present ed HB 173 on behal f of
Representati ve Peggy W1 son, sponsor.

STACI E KRALY, Chief Assistant Attorney GCeneral

St at ew de Secti on Supervi sor

Human Services Section

G vil Division

Departnment of Law (DCL)

Juneau, Al aska

PCSI TI ON STATEMENT:  Answer ed questions during the hearing on HB
173.

TI M FARRELL
Fai r banks, Al aska
PCSI TI ON STATEMENT: Testified during the hearing on HB 173.

FRANK TURNEY
Fai r banks, Al aska
PCSI TI ON STATEMENT: Testified in support of HB 173.

JIM GOTTSTEIN, Attorney-at-Law

Law Project for Psychiatric Rights

Anchor age, Al aska

PCSI TI ON STATEMENT: Testified during the hearing on HB 173.

ACTI ON NARRATI VE

CHAI R PEGGY W LSON call ed the House Health, Education and Soci al
Services Standing Conmmttee neeting to order at 12:35:28 PM
Representatives WIson, Fairclough, Seaton, Neuman, Gardner, and
Roses were present at the call to order. Representative Ci ssna
arrived as the neeting was in progress.
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HB 113- OPTOVETRI STS' USE OF PHARVACEUTI CALS

12: 36: 02 PM

CHAI R W LSON announced that the first order of business would be
HOUSE BILL NO 113, "An Act relating to the prescription and use

of pharmaceutical agents, including controlled substances, by
optonetrists.” [Before the conmttee was CSHB 113, 25-LS0411\K,
Bul l ard, 3/5/07.]

12: 36: 49 PM

REPRESENTATI VE W LLI AM "BI LL" THOVAS, Al aska State Legislature
presented HB 113 as the co-sponsor. He informed the commttee
that he represents 37 rural comunities and this bill wll

provi de optonetric assistance in the rural areas. He expressed
his concern that SouthEast Al aska Regional Health Consortium
(SEARHC) bears the burden of the high cost of providing eye care
that optonetrists in rural areas could provide if authorized by
t he passage of this bill.

12: 38: 50 PM

CHAI R W LSON opened public testinmny on CSHB 113, Version K

12: 38: 59 PM

M CHAEL BENNETT, O.D., President, Alaska Optonetric Association
stated his support for [Version K], paraphrasing froma witten
st at enent which read as follows [original punctuation
provi ded] :

I am Dr. M chael Bennet t, a private practice
optonetrist here in Juneau and current president of
the Al aska Optonetric Assoc. Thank you Madame Chair
and all conmmttee nenbers for taking the tinme on a
beautiful Saturday afternoon to hear this comittee
substitute on HB 113, an issue of inportance to

Al aska's eye care patients. | would also like to
thank Chair W/Ison and her staff for their efforts in
crafting this substitute bill. This bill wll allow

licensed optonetrists to prescribe nedications by
additional routes of admnistration for treatnent of
conditions of the eye and inmmediately surrounding
tissues, as well as pain nedications for very brief
periods of tine. It also provides for the treatnent
of anaphyl actic shock which can occur under very rare
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ci rcunst ances, fol |l owi ng t he adm ni stration of
dilating eye drops in the office. This is a treatnent
which patients wth bee sting allergies self-

adm ni st er. This bill is narrow in scope; it does
not allow prescription of the nobst abused controlled
subst ances; It specifically prohibits injections
inside the eye; it in no way grants surgical

privileges, and it nandates continuing education and
conpet ency testing.

Optonetry has long been well qualified for these
prescriptive rights. W are a doctoral | eve
prof ession, meaning four vigorous years beyond a
bachelor's degree. Optonetry school provides over 200
hours in pharmacol ogy course work and greater than

2,000 hours of supervised patient contact. Ent rance
requi renents and health science curriculum are the
equal of nedical and dental school. | have heard

opposition say that this is a very recent devel opnent,
but that is the case only if you consider 35 years to
be very recent.

In the years this bill has been before this
coommittee we have heard several eye surgeons testify
on the length and depth of their education and
specialties. | applaud them for their efforts as |
frequently trust ny patient's vision to their surgica
skills and | think it's appropriate they spend a few
extra years learning the intricacy of ocular surgery.
But their surgical education has nothing to do wth

this bill. That is like a heart surgeon saying your
primary care doctor should not treat your high blood
pressure. It's much nore informative to |ook at
pr of essi ons W th | ess training and educati on.

Advanced nurse practitioners are able to prescribe
medi cations for the entire body, including the eye,
with a nmaster's degree |evel of education as
determined and |icensed by their board. They do a
terrific job in Alaska. They do it through hard work,
dedi cation and training and a comon sense approach to
referrals to specialists. | don't believe you have
seen an outcry against Alaska's nurses from eye
surgeons across the country in their quest to protect
the public. Optonetry is singled out for conpetitive
reasons not safety concerns. We have been proving
that for 30 years in 45 states.
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In the 16 years the National Practitioner Data Bank
has been in existence nedical doctors have paid nore

than 229,000 nul practice clains. Optonetri sts have
paid 514 nationw de. That is a ratio of 446:1. A
mllion dollars of nmalpractice insurance costs an
Al askan optonetrist $511 per vyear, less than many

people's nonthly car paynents. That is the sanme rate
as in North Carolina which has oral prescriptive
authority for 30 years. An Al askan eye surgeon, by
conparison, pays 38 tines that nuch for the sane one
mllion dollar coverage. Mal practice rates are based
on experience plus a profit for the carrier.
Mal practice rates set so unbelievably low reflect a
| ow rate of actual occurrence of nal practice.

Optonetrists are a conservative bunch. Qur track
record bears out that we are not wildly seeking scope
expansi on beyond our training. Rat her we want to
practice primary eye care to the full extent of our
training and to the betternent of our patient's eye
health. They deserve no less. As an integral part of
the nmedical community, to not advance and grow wth
new t echnol ogies would be to shirk our responsibility

to the public. In the interest of being brief, | have
not addressed in depth every aspect of this
legislation. |If it pleases the chair | would be happy

to answer any questions raised by the commttee.
Thank you for your tine and attention.

12:44: 45 PM

REPRESENTATI VE SEATON asked for a description of the injections
that are allowed by HB 113.

DR. BENNETT explained that injections into the area surrounding

the eye, primarily the eyelids, are allowed. |In addition, there
is approval for an epinephrine injection into the body for a
patient suffering anaphylactic shock. Currently, optonetrists

have prescriptive rights to use therapeutic and diagnostic drops
t hat can produce anaphyl actic shock, but not the |egal authority
to treat it.

12:46: 15 PM

CHAIR WLSON asked whether Dr. Bennett can have an epinephrine
shot in his office for adm nistration to a patient.
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coul d
|l egis

DR. BENNETT answered no. He added that legally, board auth
provi de that, but permssion nust conme from

| at ure.

: 53 PM

12: 46

REPRESENTATI VE FAI RCLOUGH asked for further specifics on

type

DR
i nfec

of injections are made into the eyelid.

BENNETT replied that injections are needed for un
tions such as for chronic sties.

REPRESENTATI VE FAIRCLOUGH noted that, currently, a

resid
treat

ent would need to fly to a hub comunity for
nment .

DR. BENNETT responded that there is possibility that a pr

care

physi cian could treat this condition.

REPRESENTATI VE FAI RCLOUGH r emar ked:

I'"m just wondering what the risk factor associated to

we' ve al ready excluded the ocular globe itself and
so we need to weigh, as a conmttee, the benefit of
the eyelid, and the ability to expand that scope to an
optonetrist versus soneone needing additional care
from nore of a nedical perspective, and a actual
opht hal nol ogi st. Can you tell this comittee
specifically why you think an optonetrist should be
allowed to inject into the eyelid.

DR BENNETT sai d:

The training and scope have been ... a part of
optonetric curriculum for a long long tine. C.
There's a certain nervousness that seens to pervade
the use of a needle. The nedications are widely in
use, it's just a different route of admnistering it.
We're not tal king about doing intravenous injections

[or] injecting behind the globe. And there are
certainly situations involving eyelids that you would

want that patient to see a surgeon for. A great
exanple is, primary care physicians could do brain
surgery or ... deliver babies ... they tend not to do

that because there are people who specialize in that.
. W rely on every profession to nmke quality
judgnments ... on when it is appropriate to refer and

HOUSE HES COW TTEE -7- March 31,

ority

t he

what

usual

rural
this

i mary

2007



when it's not necessary. ... North Carolina has had

simlar ... for 30 years now. And their malpractice
rates are not any higher than ours and they've not had
a single instance of any inappropriate actions
reported to their board. ... No optonetrist had any

inclination to be injecting into the globe, in states
where it's not specifically prohibited, they' re not

doing it. It's a, that is a very highly specialized
retinal . practitioner's prerogative and just
because it's sonething that they're licensed to do

doesn't nean that people are doing it if there is
sonmebody better qualified.

12:51: 25 PM

REPRESENTATI VE FAI RCLOUGH further asked whether there are nore
than one state that allows injections into the eyelid.

DR. BENNETT estimated 11 st ates.

12:51:55 PM

REPRESENTATI VE ROSES asked for the nunber of patients who
require treatnment by injection.

DR. BENNETT responded that it would be several patients a year.

REPRESENTATI VE ROSES requested clarification of "ocular adnexa
di sease or conditions."

DR. BENNETT replied that it is a disease of the surrounding
structure of the eye.

12:52: 44 PM

REPRESENTATI VE GARDNER inforned the conmmttee that information
in the commttee packet is supplied by the Al aska Optonetric
Association and indicates that 29 states have injectable drug
authority.

12:53:21 PM

DR.  BENNETT, in answer to a question, explained that the
information provided further describes the differences between
the authority rights for optonetrists state by state.

12: 53: 53 PM
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AARON VEI NGEI ST, MD., infornmed the commttee that he represents
the Anerican Acadeny of Ophthal nol ogy. Dr. Weingeist stated his
organi zation's opposition to CSHB 113 [Version K| due to the
fact that the bill allows procedures exceeding the nedian
optonetric scope across the country. He suggested that the bill
has been put forth by the practice of optonmetry and that there
is no patient outcry for these services to be provided. He
noted that, as an ophthalnologist, he rarely uses systemc
medi cations, and that the currently allowed topical nedications
are adequate for the managenent of pain and infection. |In fact,
only about .5 percent of routine eye patient visits result in an
oral prescription. He stated that studies on rural access of
care reveal that nost prescriptions are witten in urban areas
even though authorized optonetrists are available |ocally. Dr .
Weingeist said that CSHB 113 [Version K] allows all injections,
other than those into the eye, and that there are many
structures around the eye that are injected wth Botox,

steroids, and anesthetics. He pointed out that optonetric
education in pharmacology is didactic, and happens nostly in
cl assroons. Students do not see patients with nultiple issues
and nedications. Opht hal nol ogi sts and nedical doctors are
trained for four years beyond optonetric training, caring for
hospitalized patients. In addition, optonmetry does not have a
national board certification. Dr. Wingeist noted that the

maj or difference between nurse practitioner's, podiatrist's,
physician assistant's and nurse anesthetist's training versus
optonetrist's training, is the nmndated tine working in a
hospi tal environnent.

1: 00: 15 PM

DR, WEINCEIST referred to optonetrist's prescriptive authority
in other states and territories. He pointed out that state |aw

varies greatly on what is allowed by optonetrists; in fact, in
Puerto Rico, optonetrists can not prescri be therapeutic
nmedi cations at all. Furthernmore, in Oregon, a professional
committee decides which nedications are on the formulary; in

Pennsyl vani a, drugs nust be approved by the secretary of health;
in Texas, a professional conmttee decides which nedications are
acceptable for optonmetric prescribing, and sone are prohibited
around surgery. In other states, many drugs are restricted to
at-risk patients. He opined that the language in CSHB 113
[Version K] is extrenely broad and vague; in fact, it would be
one of the nost perm ssive optonetric scope laws in the country.
He told the conmittee that the interpretation of "non-topical”
could be to include all future nedications applied by al
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routes, and with the only restriction being a naxi mum of four
days for narcotics. The need to inject steroids around the eyes
are unconmmon; in fact, during ten years of practice he has only

done this procedure once. Dr. Wingeist relayed that the bil
al so advocates all the remaining prescriptive authority to the
board of optonmetry and reduces |egislative oversight. He

concluded by saying that CSHB 113 [Version K] is a precursor to
surgery.

1: 02: 41 PM

REPRESENTATI VE GARDNER asked Dr. Wingeist to explain how CSHB
113 [Version K] is a precursor to surgery.

DR.  WEINGEI ST answered that the bill renmoves nost of the
barriers that restrict optonetrists from doing surgery. The
next expansion in the scope of their practice would be |aser
surgery.

REPRESENTATI VE GARDNER affirned that then, by default, the next
step is surgery.

DR. WVEINCEIST clarified that there are other procedures that
optonetrists see in training and sone states allow renoving
foreign bodies fromthe surface of the eye or the eyelid.

1: 04: 45 PM

REPRESENTATI VE GARDNER questioned whether what was described
woul d qualify as surgery.

DR.  WEINCEIST said that it wuld depend on how surgery is
defi ned. The terms "surgery" and "surgical procedures” can be
ar gued.

1: 05: 29 PM

REPRESENTATI VE ROSES asked how ophthal nol ogi sts define these
pr ocedur es.

DR VEINGEI ST expressed his belief that current procedural
term nol ogy (CPT) codes recognize that surgery is an invasive
procedure that has inherent risks.

REPRESENTATI VE ROSES re-stated his question as to how Dr.

Wei ngei st personally qualifies the procedures that t he
optonetri sts have characterized as treatnent.
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DR.  VEI NGEI ST responded that the renoval of a corneal foreign
body has the potential to not be surgical; however, an incision
to release fluid or renoval of tissue is surgical

1: 07: 47 PM

REPRESENTATI VE ClI SSNA observed that there are many people in
rural Al aska who do not have easy access to flights, nuch |ess

medi cal hel p. In addition, health care costs are so high that
rural communities are trying to practice preventative care.
CSHB 113 [Version K] wll allow sonme prescriptive authority in
rural communities that is currently not possible. She asked

that Dr. Weingeist address the statistics for malpractice suits
that indicate a | ow incidence of mal practice by optonetrists.

1:10: 55 PM

DR, WEI NGEI ST advised that the profession of optonetry has a
single insurance carrier that covers all states. Ther ef or e,
optonetrists pay an average cost across the country, regardless
of the scope of their practices. In addition, unlike nedica

doctors and ophthal nol ogi sts, there is no mandatory requirenent
for optonetrists to report malpractice clainms or clains that are
settled out of court.

1:12: 25 PM

REPRESENTATI VE ClI SSNA expressed her belief that insurance
conpani es would nonitor clainms settled out of court.

DR.  WEI NCElI ST disagreed, and stated that the malpractice risk
factor of ophthal nologists versus optonetrists is an wunfair
conpari son

1:13:42 PM

REPRESENTATI VE SEATON clarified that Dr. Wingeist is not
testifying that this bill allows surgery, but that surgery may
be the next step.

DR. VEI NGEI ST answered yes.

1:14: 07 PM

REPRESENTATI VE ROSES commented that rural care in other states
is not conparable to the econom c regions of Al aska which are
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urban, rural, and renote. He then asked whether the bill would
be | ess objectionable if all injections were restricted.

DR.  WEI NGEI ST agreed that restricting injections would inprove
patient safety; however, his organization would still object
because the remaining |anguage includes prescribing oral
nmedi cations and | eaves the determ nation of appropriate medicine
up to the board of optonetry.

DR. WEINGEI ST, in response to questions, explained that, in nost
states, ophthal nologists are governed by the nedical board and
optonetrists are governed by the board of optonetry.

REPRESENTATI VE ROSES questioned whether the practices are
governed by different boards because of the different procedures
al | owed.

DR.  WEINCEI ST opined that the practices have been viewed as
di fferent professions over the |last 35 years.

1:17:46 PM

REPRESENTATI VE ROSES asked whether the restriction of injections
will limt this bill to only allowing optonetrists to provide
oral medi cati on.

DR. WEI NGEI ST concurr ed.

REPRESENTATI VE ROSES further asked whet her t here are
classifications of oral nedications in the bill.

DR.  WEINCEI ST responded that the only restriction is the
l[imtation on sone narcotics, and the term of the prescription.

REPRESENTATI VE ROSES quoted the definition from the Conmttee
Substitute which stated "the pharnaceutical agent is not a
schedule IA IIA or VIA controlled substance; and is prescribed
in a quantity that does not exceed four days of prescribed use
if it is a controlled substance;" and asked which drugs fal
into these categori es.

DR, VEI NGEI ST answered that these are all in the categories of
controll ed substances in Al aska and have potentially addictive
qualities. He added that the 29 states that allow injections

may just be referring to the epinephrine to treat anaphylactic
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shock. He opined that only three states allow other forns of
i nj ections.

1: 20: 59 PM

CHAIR WLSON asked whether Dr. Wingeist was aware of any
general practicing M D. who perfornms brain surgery.

DR WEI NGEI ST said that he was not.
1:21: 15 PM

PAUL BARNEY, O D., Center Director, Pacific Cataract and Laser
Institute, Anchorage, inforned the conmttee that he has been
practicing optonetry for 22 years and is speaking in favor of
CSHB 113 [Version K]. Dr. Barney explained how this bill wll
inpact rural Alaska by elimnating the need for a referral to a
specialist or primary care physician. He is licensed in Al aska
and Washington and can prescribe oral nedication to patients in
Washi ngton, but not in Alaska. This is a burden on the patient
in rural Alaska due to potential travel cost and |oss of tine.
He warned that Alaska may be on the verge of a health care
crisis due to the decline in the nunber of health care providers
practicing in the state. For new doctors of optonetry | ooking
for a place to practice, Alaska is not a top choice, as they
will not be able to practice to the full level of their
training. He opined that this bill will safely provide patients
with care and will help attract new doctors of optonetry to the
state. He then referred to previous testinony that stated that
there is not a national certification board for optonetry; in
fact, there is a national board examnation required to qualify
for the state |icensing exam nation. On the issue of the bill
removing the barriers towards performng surgery, Dr. Barney
enphasi zed that there are surgeries that can be perfornmed wth
the application of topical nedications, such as laser vision
correction. Lasix is done with topical anesthesia; therefore,
if the only barrier to optonetrists performng surgery is a |lack
of prescriptive authority, that barrier does not exist. He
concluded by saying that the intent of this bill is not to
remove barriers to surgery, the intent is to allow Al askans
better access to eye care w thout undue costs.

1:27:48 PM

REPRESENTATI VE ROSES repeated his question about whether CSHB
113 [Version K] would be |ess acceptable to optonetrists if the
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conmmittee renoved the ability to perform injections of
phar maceuti cal s.

DR. BARNEY opined that the bill would still provide sone
i nproved access to care.

REPRESENTATI VE ROSES inquired as to the necessity of performng
injections at the witness's Washi ngton practi ce.

DR. BARNEY answered that he perforns injections into eyelids
approxi mately once a nonth.

1: 29: 26 PM

DR. BARNEY, in answer to a question, said that his practice in
Alaska is licensed by the Board of Optonetry. However, in
Washi ngton State, the Board of Optonetry and the State Medical
Board are grouped in the same |icensing departnent. He agreed
with the statenent of a previous wtness that the two
prof essi ons developed at different tinmes and the boards were
created separately.

1: 31: 04 PM

REPRESENTATI VE ROSES suggested that optonetrists, if given
further authority for witing prescriptions and injections, my
t hen be governed by the nedical board.

DR. BARNEY advised that the <change would be objectionable
because there is a certain anmount of friction between the two
pr of essi ons. He opined that, if the optonetrists were governed
by opht hal nol ogi st s, optonetrists would not receive fair
treatnment, and the converse would al so be true.

1: 32: 45 PM

ROBERT BREFFEILH, M D. informed the conmttee that he is an
opht hal nol ogi st, has practiced in Southeast Al aska for 18 years,
and is a nmenber of the State Medical Board of Alaska. He stated
his opposition to HB [113], and described his practice route in
rural Al aska that includes Skagway, Haines, Sitka, Petersburg

W angel |, Ketchi kan, and Annette 1 sl and. Dr. Breffeilh rel ayed
his education and experience, and noted that during his
residency at Walter Reed Arnmy Medical Center he worked w thout
aninosity wth optonetrists in triage and nmass casualty
si tuati ons. He said that his testinony is not as a
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representative of the State Medical Board. He read from a
prepared statenent [original punctuation provided]:

| will not reiterate the difference in training
bet ween opht hal nol ogi st s and our optonetric
col | eagues. But I will, from ny experience with the

nmedi cal board, state that poorly or non-trained health
care professionals who have not passed through a

proper vetting process will constitute a danger to our
citizens.

W nust not allow an ill advised legislative action to
proceed further for the sake of our ... patients,
fellow citizens, friends, and famlies. | would Iike

to nake a nention of one statenent that was nmde in
previous testinony about injections in the State of

Washi ngt on. It is state law that injections are
allowed by optonetrists for anaphylaxis, which is an
injection wusually subcutaneous in the arm or

el sewhere, nowhere near the eye. But it specifically
prohibits all other injections by optonetrists. So, |
guestion the previous testinony as to what's being
done and the fact that it's |egal. Now t his has been
a issue that comes back over and over every year. The
optonetric lobby is quite active, we try to avoid the
i ssue of turf battles and the like, and try to keep it
on the level of patient care. It's been a difficult
process. | don't really know what the future holds,
but I would like to make one observation, which is a
bit tongue in cheek, but | would pray that those in
the |l egislative process who are eager to see this bill
pass, and if it's successful, will show equal alacrity
and be the first in line for our optonetric coll eagues
to practice their newfound surgical and nedica
skills on

REPRESENTATI VE SEATON asked, "You said surgical ?"

DR. BREFFEILH said, "Surgical and nedical, because that's
comng. ... As you well recognize, this is a step-w se process,
this is going to go on.™

1:37:26 PM

REPRESENTATI VE GARDNER asked for the source of the "Prohibitions

and Restrictions on the Practice of Optonetry"” checklist and
asked whether it is current and above question.
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DR. VEEI NGEI ST replied that the information is up to date.
1:38:59 PM

REPRESENTATI VE GARDNER conpared |laws in Al aska and Wshi ngton.
She read the restriction for Washi ngton and sai d:

[ Washi ngton] requires pharnmacy board to be consulted
and to approve specific gui del i nes for t he
prescription and adm ni stration of dr ugs by
optometri sts.

REPRESENTATI VE GARDNER concluded that Washington prohibits
optonmetrists to prescribe all schedule | and Il controlled
drugs; schedule IV analgesics for nore than seven days; schedul e
V analgesics for nore than seven days; anti netabolites; and

topicals, unless the prescriber has further education. I n
addi ti on, t he State of Washi ngt on requires over si ght
consultation with a treating eye M D. for 90 days follow ng
surgery, when an oral is used; prohi bits prescription of oral
drugs unless the prescriber has further education; and prohibits
i nfusi ons. She noted the difficulties of evaluating nedical

informati on for those who are not in the nedical field.
1:42: 09 PM

REPRESENTATI VE GARDNER then asked Dr. Breffeilh questions about
the Al aska State Medical Board.

DR. BREFFEI LH, responding to questions, said that he was on the
medi cal board, but was not representing it. He added that the
State Medical Board governs physicians, physician's assistants,
and Energency Medical Technicians (EM).

REPRESENTATI VE GARDNER asked whether the State Medical Board has
i ssued an opinion on HB 113.

DR. BREFFEILH explained that the nedical board has not been

formally requested to issue an opinion. He then said that the
current chair is reluctant to becone involved; however, the
board will be neeting next week and the bill may be an agenda
item

1:43: 23 PM
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REPRESENTATI VE ROSES asked whether physician's assistants are
all owed to prescribe nedications and injections.

DR. BREFFEI LH sai d yes.

REPRESENTATI VE ROSES asked Dr. Breffeilh to conpare the training
of physician's assistants and optonetri sts.

DR. BREFFEILH estimated that physician's assistants have two
years of didactic training and one thousand four hundred hours
of work in a clinic, under direct supervision of a physician.

REPRESENTATI VE ROSES asked whether nurse practitioners are
allowed to prescribe or inject.

DR. BREFFEI LH said yes. He also said that nurse practitioners
are not governed by the nedical board.

1:44:53 PM
REPRESENTATI VE ROSES asked:

bei ng a nmenber of the medical board when sonebody
cones before you for a review, and there's a state |aw

that dictates what they can and can not do. How do
you handle that situation, if you even don't
particularly like it, but it falls under the

gui del i nes of the | aw?
DR. BREFFEI LH sai d

Pretty straight forwards. W have to censor them ...
And, as aside, the Al aska State Mdical Board has been
noted by the National Federation of Medical Boards to
be one of the nobst active of the state nedical boards
nati onw de, and nost effective.

1:46: 15 PM

DR. BREFFEILH then pointed out that injections for chalazia are
not the standard of care. Moreover, when there is a problem
with oral nedications in a community the optonetrist can always
go to the nurse practitioner, physician's assistant, or primry
care physician to consult on a prescription.

1: 47:10 PM
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REPRESENTATI VE SEATON asked:

is it your testinony then, that for the specialty
of eyes, that people are better off going to a nurse
practitioner or a physician's assistant than they are
to an optonetrist that specializes in ..

1:47:41 PM
DR BREFFEI LH sai d

That's not what | said. | think ... that the
di agnostic process can be done by the optonetrist.
These other professions already have the privilege of
providing medications and in nost cases those people
that are concerned at that tine are already patients
of theirs and they know them intimately, and so if
there's any problens with any nedication interactions
they would be the ones to know about it. And they
could prescribe it; it wuld be a sinple process of
having a consulting rel ati onship.

1: 48: 20 PM

CHAIR W LSON cl osed public testinony.

1:48: 31 PM

REPRESENTATI VE GARDNER commented that this bill is confusing and

has been intensely | obbied. She noted that, along with good and
conpelling testinony, there appears to be red-herrings and false

claims or exaggerations on both sides of this bill. It appears
to be a "turf war" and the inportant question is whether this is
good for Alaskan health care or a real danger. She enphasi zed

that in all this testinony, the commttee has only heard from
one patient; all of the testinony has been from practitioners,

not patients, or the rural or Native health clinics.
Representative Gardner stated that she has not been persuaded
that the changes brought by the bill are necessary or

unanbi guously safe.

1:51:16 PM

REPRESENTATI VE  ROSES relayed that the testinony about
mal practice insurance clains may not be relevant in this

di scussi on. In addition, the cost savings for urban and renote
health care may not be a conpelling argunent, either, due to
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i nsurance coverage. He recalled that there was an individua
who testified in opposition, and he has received a letter from
one i ndividual supporting the bill.

1: 53: 26 PM

REPRESENTATI VE ROSES of fered Conceptual Anmendnment 1, which would
elimnate the ability of an optonetrist to inject. He suggested
t hat the | anguage woul d read:

That a doctor of optonetry shall not adm nister any
pharmaceuti cal agent by injection except for energency
anaphyl acti c.

1:53:57 PM

REPRESENTATI VE NEUMAN obj ect ed. He said that the bill has gone
t hrough many changes, and that an injection is just another way

to adm nister nedication. The practical inmpact of the bill, in
Al aska, is whether an optonetrist is going to put his/her
practice in jeopardy by perform ng unsaf e pr ocedur es.
Representative Neuman stated that he would not support the
anendnent and felt that the optometrists' integrity and the
participation of the pharmacist will provide checks and bal ances

to prevent drug interactions.
1:56: 23 PM

CHAIR WLSON commented that, in her experience as a nurse, as in
other professions, there is a wde spectrum of quality and
responsibility in health care.

1:57:16 PM

REPRESENTATI VE GARDNER, speaking to the anmendnent, opined that a
pharmaci st would not be involved if an injection were given in
the optonetrist's office. She stated her objection to the
anendnent and pointed out that nedications, whether oral or
injected, are systemc.

1: 58: 15 PM

REPRESENTATI VE RCSES told the committee that the anendnent is
meant to address the safety concerns for injections and to
prevent the injection of Botox. He continued to say that
intervention by pharmacists or insurance conpanies my not be
tinmely enough to prevent drug interaction.
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1: 59: 43 PM

REPRESENTATI VE SEATON relayed that this anendnent changes the
bill sonmewhat, and stated that he may support it. The quality
of service to residents of rural and renote Alaska may be
enhanced by the use of other drugs. He stressed the inportance
of authorizing optonetrists to use an injection to treat
anaphyl acti c shock. Representative Seaton asked the sponsor for
nore information on the other injectable drugs.

2: 00: 59 PM

CHAIR WLSON informed the commttee that an injection

incorrectly admnistered, wll deliver nedication directly to
t he heart.

2:01: 32 PM

REPRESENTATI VE  FAI RCLOUGH stated her opposition to the
conceptual anendnent. She recalled that only six comunities in
the state have ophthal nologists and that eye health care is
extrenely limted to renote and rural Al aska. She opi ned that

the need for an optonetrist to inject nedication is rare.
Representative Fairclough acknowl edged that there have been
exaggerations in testinony and expressed her concern that both
si des have brought fears into the discussion in order to protect
their "turf."

REPRESENTATI VE ROSES indicated that wthout passage of the
Conceptual Amendnent 1 he will not support the bill.

2:03:47 PM

REPRESENTATI VE RALPH SAMUELS, Al aska State Legislature, sponsor
of HB 113, stated that the intent of this bill is to provide
nmedi cal access to Al askans. He spoke of the changes that have
limted some of the scope of the original bill, and comrented
that with Conceptual Anmendnment 1 the bill wll still inprove

rural and renote access to care. He encouraged the commttee to
keep its focus on the question of optonetrists and eye care, not
on nurse practitioners or governing boards. Representati ve
Sanuel s stressed that HB 113 is about access to health care for
rural residents.

2:06:11 PM
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REPRESENTATI VE SEATON expressed his belief that providing access
to health care to renote Alaska is critical

2:06:45 PM

REPRESENTATI VE ROSES agreed that the testinony supports the
i nfrequent need of injections and renoval of the authority does
not change the quality of care the bill seeks to provide. The
amendnent provides a higher |evel of safety, and the person who
testified here was concerned about injections by optonetrists
He reviewed the testinony surrounding the injection aspect of HB
113.

2:08: 21 PM

REPRESENTATI VE FAI RCLOUGH referred to the report stating that 11
states give injectable drug authority to optonetrists. Taki ng
into consideration that the malpractice insurance has not
increased in those states does support the safety factor of this
authority.

2:10: 26 PM

REPRESENTATI VE NEUMAN spoke of the wunavailability of nedical
care in rural Al aska. He noted that new techni ques are needed,
along with inportant nedical tools, for ©professionals to
utilize. He stated his opposition to the anmendnent.

2:11:58 PM

REPRESENTATI VE ROSES stated t hat opht hal nol ogi st s and
optonetrists were open to the changes nade by his anendnent.

2:12:41 PM

A roll call vote was taken. Represent ati ves Seaton, Roses, and
W | son vot ed in favor of Concept ual Anmendment 1.
Representatives Neuman, G ssna, Gardner, and Fairclough voted
against it. Therefore, Conceptual Amendnent 1 failed by a vote
of 3-4.

2:13:46 PM

REPRESENTATI VE Cl SSNA provided a personal story. Speaki ng as a
menber of this commttee for seven years, she enphasized the
need for commttee nenbers to travel to renote and rural Al aska.
She stated her support for the bill.

HOUSE HES COW TTEE -21- March 31, 2007



2:16: 02 PM

REPRESENTATI VE NEUVAN restated his concern for residents |iving
in arenote area. He stated his support for the bill.

2:17: 00 PM

REPRESENTATI VE SEATON expressed his concern about the care for
residents in rural areas, and stated his support for the bill.

2:17:31 PM

REPRESENTATI VE ROSES stated his opposition to the bill.

2:17:54 PM

REPRESENTATI VE GARDNER stated that that she would |ike know
whether there is support for this bill from health care

providers, community health centers, and consortiuns that are
not connected with optonetry or ophthal nol ogy.

2:18: 43 PM

REPRESENTATI VE FAI RCLOUGH reviewed health care cost statistics
for Al aska. She noted that fears and concerns about expansion
of authority beyond this bill are not relevant. In addition

she cited state statute that the renoval of foreign bodies from
the eye is not surgery. Representative Fairclough opined that
support for this bill has been from optonetrists because they
have to refer patients to subsequent doctors for treatnent that
they feel trained to do. Representative Fairclough quoted

testinmony froma previous witness and noted that the |anguage in
HB 113 out |l i nes specific practices and training that
optonetrists nust conplete to protect the safety of Al askans.
She expressed her support for the bill.

2:21:46 PM

CHAIR WLSON opined that the statute cannot govern the
di sposition of a foreign object in an eye. As an advocate for
health access to rural areas, she stated that this bill has
evolved in a positive way. Nevert hel ess, she stated her
opposition to the bill.

2:22:53 PM
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REPRESENTATI VE SAMJELS stated that he wll solicit inpartial
W tnesses to provide testinony to the next commttee of referral
regardi ng the remai ning concerns about the bill.

2:23: 44 PM

REPRESENTATI VE SEATON noved to report CSHB 113, Version 25-
LS0411\K, Bullard, 3/5/07, out of commttee wth individual
recommendati ons and the acconpanying fiscal notes.

2:23:57 PM

REPRESENTATI VE ROSES obj ect ed.

2:24: 09 PM

A roll call vote was taken. Representatives Seaton, Ci ssna
Gardner, Fairclough, and Neuman voted in favor of CSHB 113,
Version 25-LS0411\K, Bullard, 3/5/07. Representatives Roses and
Wl son voted against it. Therefore, CSHB 113(HES) was reported
out of the House Health, Education and Social Services Standing
Commttee by a vote of 5-2.

The commttee took an at ease from2:25 p.m to 2:32 p.m

HB 173-1 NVOLUNTARY PSYCHOTROPI C DRUG TREATMENT

2: 33: 09 PM

CHAI R WLSON announced that the next order of business would be
HOUSE BILL NO 173, "An Act relating to court approval of
involuntary admnistration of psychotropic mnedication; and
providing for an effective date."

2:33:56 PM

REBECCA ROONEY, staff to Representative Peggy WIson, Al aska
State Legislature, introduced HB 173, on behalf of the sponsor
She paraphrased from the followwing witten statenment [original
punct uation provided]:

The purpose of HB 173 is to bring Al aska statutes into
conformance with the Al aska Suprene Court decision in
Meyers v. API, which was decided by the court in June
of 2006. The court's decision provides additional
pati ent protection when aut hori zi ng i nvol untary
adm nistration of psychotropic nedications. These
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additional protections have already been put into
practice.

Current statutes provide that when a designated
eval uation or treatnent facility wanted to nedicate an
involuntarily commtted patient (in a non-energency
situation) the hospital had to prove to a court only
that the patient (1) was presently incapable of giving
or withholding infornmed consent, and (2) had not in
the past, while conpetent, reliably indicated a w sh
not to be treated wth such nedication in the future.
Once those showings were nade the court was required
to approve the hospital’s request to admnister the
medi cati on.

This past year, the Alaska Suprenme Court decided in
Myers v. APl, the current statute was unconstitutiona
as witten. The court based its decision on the
Al aska Constitutional guarantees  of liberty and
privacy to Alaska' s citizens, and on the fact that
psychotropic nedication, which is intended to alter a
recipient’s mnd, is both very intrusive into the
recipient’s life, and may cause potentially
devastating side effects.

In Myers vs. APl the court ruled that in addition to
the criteria in current statute the court nust be
convinced that the recomended psychotropic nedication
treatment is in the best interest of the patient and
also be convinced that there is no less intrusive
alternative available for the recommended course of

treat nent.

Thi s court deci si on has provi ded addi ti onal
protections for patient's rights. HB 173 will put
those protections into statute. Pl ease pass HB 173

out of conmittee.
2:36: 22 PM
REPRESENTATI VE SEATON asked whether the proposed use nust be a
pre-aut horizati on, not a post justification for t he

adm ni stration of psychotropic drugs.

M5. ROONEY clarified that this is to satisfy a court order to
approve the adm nistration of psychotropic drugs.

HOUSE HES COW TTEE - 24- March 31, 2007



2:37:08 PM

REPRESENTATI VE SEATON referred to the bill on page 2, sub-
subparagraph (j), and noted that for a person who has had
several episodes the court would require the court order for
each episode, unless the commtnent period is extended.

M5. ROONEY deferred to the Departnent of Law (DOL).
2:37:49 PM

STACIE KRALY, Chief Assistant Attorney General, Statew de
Section Supervisor, Human Services Section, Cvil D vision,
Departnent of Law (DOL), advised the commttee that when an
individual is involuntarily committed they are comritted for 30
days and the court order for nedication is for 30 days; for
subsequent conmmtnents, the court order for forced mnedication
woul d be concurrent with the period of the comm tnents.

REPRESENTATI VE SEATON re-stated his question. He asked for
confirmation that when soneone is comrtted at one tine, and is
adm ni stered drugs, and then is admtted with the sanme condition
six nonths or a year later, the court would need to make anot her
finding for use of the drugs.

MS. KRALY concurr ed.
2:40: 02 PM

REPRESENTATI VE NEUVAN relayed a story of an individual who was
unable to function, despite the assistance that was offered to

him and concluded that this bill would be helpful in a simlar
case.
2:41: 04 PM

CHAI R W LSON opened public testinony.
2:41:21 PM

TIM FARRELL informed the commttee that he is a resident of
Fai rbanks, and directed the conmttee's attention to his witten

testinmony included in the commttee packet. M. Farrell stated
his opposition to HB 173 and said that the use of psychotropic
drugs is very dangerous for the patient. He opined that these

drugs are mnd-altering and can cause violent and suicidal
effects.
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CHAIR WLSON observed that this bill nakes the court finding
nore rigorous, prior to the admnistration of these drugs.

VR.

FARRELL asked the commttee to review his suggested
amendnent s.

REPRESENTATI VE CISSNA asked for a copy of WM. Farrell's
amendnent s.

2:44: 13 PM

CHAIR WLSON provided copies of M. Farrell's emil for
commttee nenbers, which read [italics designate deletions]:

*Section 1. AS 47.30.839(g) is repealed and reenacted
to read:

(g) the court shall may approve the proposed use by a
facility of a psychotropic nedication if the court
determ nes, by clear and convincing evidence, that

(1) it does not go against the person's health care
choices previously determned and docunented in a
nental health advance directive, as described in AS
13. 52;

(2) it does not run contrary to the patient's history
of health care decisions so that a person being
considered by a psychiatric facility for forced
drugging is not prevented from actively seeking
alternative and recognized (licensed or certified)
health <care practitioners to diagnose and treat
medi cal / physi cal ail nents;

(1) (3) the patient does not have the capacity to give
or withhold informed consent (not just disagreeing
wi th recommended psychiatric treatnment) regarding the
patient's treatnment s described under AS 47.30.837 and
did not have the capacity at the tinme of previously
expressed wi shes under (g)(2) of the Section;

(2) (4) the facility nmust docunent their efforts to
achi eve informed consent as informed consent; and

The proposed use of the psychotropic nedication is in
the patient's best interest; and
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(3) (5) the facility/psychiatrists nust actively allow
alternative approaches to hel ping soneone who is in an
enotional crisis of |lesser or greater degree and
actively allow conplenentary treatnent to occur on
premses by state |licensed/certified health care
practitioners.

There is no less intrusive alternative treatnent
avai | abl e.

End of revisions.
2:44: 28 PM

FRANK TURNEY stated that he is a resident of Fairbanks, and
stated his support for HB 173. He said that the bill wll
protect the rights of patients by the increased restrictions
agai nst involuntary drugging by the court system M. Turney
expressed his support for the anendnments suggested by M.
Farrell and relayed a personal story regarding the drug
Pr ol yxi n. He noted his support for the court action regarding
Faith J. Mers v. Alaska Psychiatric Institute; however, the
Suprene Court failed to rule on incarcerated nental health

patients in jails and prisons. Anot her area of his concern is
about how often recomendations for the treatnment of illicit
drug use are nore drugs versus an alternative treatnent. He
concl uded by asking the commttee to consider that the bill does

not apply to the admnistration of nedication to prisoners
confined in correctional institutions.

2:48: 17 PM

CHAI R WLSON responded that the conmttee has not |ooked at that
point. She asked for his opinion of nmedications in general.

2:48: 39 PM

MR. TURNEY replied that, as a forner twenty-year nental health
client from Oregon, he survived his treatnent only with the
intervention of his famly. He gave personal exanples of the
long and short term effects of psychotropic drugs. M. Tur ney
encouraged the consideration of holistic treatnent alternatives
instead of forced nedication. He urged the commttee to adopt
M. Farrell's anendnments to HB 173.
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2:51:37 PM

REPRESENTATI VE NEUMAN opined that the change suggested by M.
Farrell for Sec. 1, subsection (g), from "the court shall" to
"the court may" appears to nake the | anguage stronger.

2:52:11 PM

CHAIR WLSON infornmed the conmmttee that guidelines were set out
during the lawsuit. She asked her aide to provide the criteria
required prior to approval of the order for the use of the
dr ugs.

2:53: 02 PM

M5. ROONEY expl ained that, under AS 47.30.837(d)(2), gquidelines
were devel oped regarding how the court is to determne what is
in the patient's best interest. The guidelines are:

An  explanation of the patient's diagnosis and
prognosis or their predom nant synptons wth and
wi t hout the nedication; information about the proposed
nmedi cation, its purpose, the method of adm nistration,
the recomended ranges of dosages, possible side
effects and benefits; ways to treat side effects and
risks of other conditions such as tartive disconesia
... ; a review of the patient's history including
medi cation history and previous side effects from
nmedi cations; an explanation of interactions with other
drugs, including over-the-counter drugs, street drugs
and al cohol; and information about alternative
treatnments and their risks; side effects and benefits,
including the risks of non-treatnent; also the extend
and duration of changes in behavior patterns and
mental activity effected by the treatnent; the risks
of adverse side effect; the experinental nature of the
treatnment; its acceptance by the nedical comunity of
the state; and the extent of intrusion into the
patient's body and the pain connected wth that
treat nent.

2:54: 30 PM
REPRESENTATI VE  GARDNER  expressed her under standing that

Representative Neuman is asking whether the judge is required to
approve the order, if all of the conditions are net.
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2:55:13 PM

CHAI R WLSON directed the question to the DOL.

2:55:21 PM

M5. KRALY speaking from a drafting standpoint, advised that the
use of the word "shall" is a mandatory action, and "may" is nore
perm ssi ve. She opined that in this context, neeting the
criteria as read by M. Rooney, and neeting a clear and
convincing evidentiary standard, wll require the issuance of

the order by the court.
2:56: 29 PM

REPRESENTATI VE  GARDNER  expressed her bel i ef t hat al
psychotropi c drugs are sonewhat experinental and it appears that
under the current |anguage, a judge will be required to approve
the order after conditions in paragraphs (1), (2), and (3) are
met .

MS. KRALY answer ed no. She added that all four of the standards
woul d have to be net, and she reviewed the four criteria.

2:57: 53 PM

CHAIR WLSON said that under subsection (g) there are only three
criteria listed and she read:

(1) the patient does not have the capacity to give or
withhold informed consent regarding the patient's
treatment as described under AS 47.30.837 and did not
have the capacity at the tinme of previously expressed
w shes under (d)(2) of this section;

M5. KRALY explained that those are two distinct findings that
the court would have to nmake in addition to the two findings by
the Al aska Suprenme Court in the Myers decision. She opined that
there are four evidentiary burdens that the state nust neet
before forced nedi cati on can be adm ni stered.

2:58: 42 PM

REPRESENTATI VE GARDNER r enar ked
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if the court nmakes those four findings, does not
[ sub] section (g) say the court shall approve the
proposed use, if these findings are true?

MB. KRALY answer ed:

If all four of them have been net by clear and

convi ncing evidence, the standard is the "shall", that

means the court shall order the admnistration ... of

drugs .... So, the answer to your question is yes.
2:59: 23 PM

CHAI R W LSON sai d:
In the past they only had to do the first two ... So
we've added two nore safeguards for the patient so
that there's a lot nore criteria that has to be net.
Is that correct?

3:00: 02 PM

M5. KRALY agr eed.

[ Tenporarily | ost reception]

3:00: 09 PM

CHAI R W LSON asked:
- | just want to make sure that, that wth the
ruling of the court these four now, neet that
requi rement that the court upheld.

3:00: 13 PM

M5. KRALY said yes.

3:00: 16 PM

REPRESENTATI VE GARDNER r enar ked:

So, | understand that if we change the word from
"shall" to "may", in [sub]section (g) it's a sea
change in terns of how we do treatnent. Because it

would give the court the discretion to say, even if
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all those findings are net, the court could choose not
to. Wiat would you think about doing that?

MS. KRALY answer ed:

Personally, ... | don't think ... | could conment on
that particular question, but | would agree that if
you changed the word "shall" to "may" it would give

the court discretion in those instances even when al
f our have been net, or the standards have been nmet to
still not grant the petition for forced nedication.

3:01: 30 PM

REPRESENTATI VE NEUVAN questioned whether, with the four
criteria, does the court have the discretion to say ... yes or
no wth that word "shall"

MB. KRALY answer ed:

Well, under traditional statutory construction the
word "shall" would be a mandatory requirenent. | do
believe that the courts have inherent discretionary
authority to nake decisions and now with this Mers
decision, the best interest requirenent gives the
court a lot of discretion to decide what is in the
individual's best interest, irrespective of the other
three criteria that are required. So, the "shall™
al t hough, under general statutory construction, would
require a mandatory action by the court system the
court system in these instances, have in many
i nstances, have broad discretionary authority to nake
appropriate decisions on a case by case basis.

3:03: 00 PM

REPRESENTATIVE CISSNA referred to one of M. Ferrell's
suggestions that conplenentary nedicine is beginning to be
licensed and certified in Al aska. However, institutions of |ast
resort are often focused on the nedical nodel. She expressed
her concern that, even with the Mers decision by the court

Sec. 1 paragraph (3) states "there is no |less intrusive

alternative treatnent avail able. ™ Representative Cissna
observed that if the nedical staff at the institution does not
i ke conplenentary treatnent, it would not be avail able. She

urged use of the word "may" or the elimnation of paragraph (3).
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CHAIR WLSON asked whether changing "shall" to "may" would
satisfy the |awsuit.

3:05:46 PM

M5. KRALY replied that the <change would give a broader
protection in the admnistration of the drug, and she restated
that the court could decide to not grant a petition for use of
the drug, even if all four criteria were clearly established.

3:06:21 PM

REPRESENTATI VE FAI RCLOUGH r enar ked:

truly, it feels like we're debating a word that
already has perm ssive l|anguage in there. And |
appreci ate the person who's offered the anmendnent, but
"shall" is already a "may" in this particular context,
if you go down to line 2, ... a judge, in his
discrimnation, not line 2, but nunber 2, [HB 173,
Sec. 1, (9)(2)] all he has to do so he doesn't have
to adm nister the drug, if he ... make a finding that
is not in the patient's best interest. ... So, | think
we can change it ... to "may" easily, because it's
already there, or we could leave it .... The judge can
ook to that, not nodify the |anguage that we have
before us, and still could ... make a determ nation
that it's not in the best interest and then the
"shal | " goes away.

3:07:42 PM

REPRESENTATI VE SEATON recalled testinony regarding the side
effects of drugs. He questioned whether the judge ever hears
di scussi on about which particular nedication is being proposed
or if the specific choice of nedication is left to the facility.

M5. KRALY expl ained that the statewi de practice for hearings is
that when a petition for forced nedication is filed the
guestions are directed towards the specific medication being

proposed for that individual. The judge hears testinony about
the specific drug and its side affects, interactions and
benefits. The approval of the petition is not a blanket

approval for any nedication.

3:10: 21 PM
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REPRESENTATI VE SEATON noted that the language in the bill is not
specific in that regard.

3:10: 41 PM
[3:10:28 to 3:11:30 testinony obscured by outside noise]

REPRESENTATI VE GARDNER asked M. Farrell whether he, personally,
could conceive of a situation for the endorsenent of a
psychotropic nedication being admnistered to an unwlling
patient.

3:11:40 PM

MR. FARRELL responded that it goes against human rights to force
medi cati on.

MR. TURNEY agreed and added that the involuntary use of
psychotropic drugs would not be appropriate even in extrene
cases.

3:12: 22 PM

REPRESENTATIVE CISSNA reiterated her concern that there are
other alternatives that will not be nade avail able because it is
not the nethod that the professionals in that setting are
approving. She suggested expanding the rights of the i ndividual
by changi ng paragraph (3) to read:

And a chosen less intrusive alternative treatnent has
been utilized and proven ineffective.

M5. KRALY advised that the |anguage for the |legislation was
taken from the Al aska Supreme Court decision and placed in the
bill. She stressed that the question of alternative nedications
is brought before the judge at the tinme of the petition, and
that all of the alternatives avail able are discussed in order to
nmeet the clear and convincing burden of the petition.

3:15: 23 PM

CHAIR W LSON observed that HB 173 will be reviewed by the House
Judi ci ary Standing Conmittee.

3:16: 03 PM
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REPRESENTATI VE ClI SSNA noted that having the inplied or inferred

standard may be insufficient. She pointed out that science is
changi ng every day. In addition, a judge may not recognize the
| egislature's intention when acting on |egislation. She stated

her concern for the rights of patients who may see the world in
a different perspective.

3:17: 29 PM

JIM GOITSTEIN, attorney-at-law, Law Project for Psychiatric
Rights, inforned the commttee that he was the attorney who won
the Myers v APl lawsuit. M. GCottstein suggested an addition to
the bill in order to conply with the court ruling in Mers v
APl . He read:

When meking the best interest determ nation under (Q)
of this section, the court shall, at a mninm
consider the sane factors as set forth in AS
47.30.837(d) (2)

VR. GOTTSTEIN  explained that the Alaska Suprene Court
specifically indicated that those factors should be considered.
In answer to a question, he noted that the factors he referred
to have been read into the record and suggested that they be a
part of the statute, and not only a part of the court decision

In addition, he informed the committee that the court petition
hearings are often "a shani. M. Cottstein reiterated that the
court ruled that those factors should be <considered at a
m ni mum He continued to explain that, in Anchorage, testinony
by physicians is not challenged by the public defenders and the
el ements of discovery are not discussed. He opined that
patient's rights are not honored, but dishonored, as a nmatter of
cour se.

CHAI R W LSON asked whet her strengthening the |anguage about what
information is provided to the judge will nake a difference.

MR. GOITSTEIN answered that to solve the problem patients need
to be given real |egal representation. QO herwise, their rights

will be ignored. However, he opined that the problem of | egal
representation was beyond the scope of this conmttee. M.
Gottstein then turned to the issue of "shall" versus "may".

[Due to technical difficulties M. GCottstein's testinony was
interrupted, and the neeting was subsequently adjourned. ]

[HB 173 was hel d over.]
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3:30:39 PM
ADJ QURNVENT
There being no further business before the commttee, the House

Heal t h, Education and Social Services Standing Comm ttee neeting
was adjourned at 3:42 p.m
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