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ACTI ON NARRATI VE

CHAIR PAUL SEATON called the House Special Conmittee on

Fisheries neeting to order at 8:41:46 AM Represent ati ves
Seat on, Johansen, Edgnon, and LeDoux were present at the call to
order. Representative WIlson arrived as the neeting was in
pr ogr ess.

HB 189- MGMI OF SUSTAI NABLE SALMON FI SHERI ES

8:41:58 AM

CHAI R SEATON announced that the only order of business would be
HOUSE BILL NO 189, "An Act relating to the policy for
managemnment of sustainable sal non fisheries.”

8:42: 26 AM

CHAI R SEATON drew the commttee's attention to the e-mail from
Lance Nelson that's included in the commttee packet.

8:43: 49 AM
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STEVE RUNYAN, Menber, Matanuska Valley Fish and Gane Advisory
Commttee, related his support for HB 189, which strengthens the
policy for managenent of sustainable salnon fisheries by placing
a guiding policy for the managenent of fisheries for all fishery
user groups in Alaska into |aw versus regul ation. At the nost
recent Board of Fisheries (BOF) neeting, the United Fi sherman of
Al aska presented a proposal to strike this policy from

regul ati on. He opined that those in the Matanuska-Susitna
Valley (Mat-Su Valley) view that as taking a huge step backward
in the managenent of the state's fisheries. This 1egislation

provides clarity with regard to the nmanagenent of the fisheries.
M. Runyan related that having this policy in regulation has
been a wonderful tool for the sale of the state's comercial
fish stocks and has allowed the wld salnon rmarketing.
Furthernore, the policy has been a key in directing former
Comm ssi oner  Canpbel | in identifying concerns and seeking
managenment direction. In fact, former Commi ssioner Canpbell was
able to secure funding to perform salnon stock studies in the
Susi t na drai nage. He opined that it's inportant for HB 189 to
be enact ed.

8:47:04 AM

CHAI R SEATON asked if M. Runyan, as a nenber of the Matanuska
Valley Fish and Gane Advisory Committee, is confortable wth
taking the ability of the BOF to nodify policies it creates out
of its hands and fix it in state statute.

MR. RUNYAN related his understanding that HB 189 doesn't take
authority away from the BOF but rather provides it direction.
He directed attention to page 3, paragraph (4) and subsection
(e) of HB 189, which read:

(4) public support and involvenent for sustained use
and protection of salnon resources shall be sought and
encouraged in an open process.

(e) Nothing in the policy set out in this section is
intended to expand, reduce, or be inconsistent wth
the statutory regulatory authority of the board, the
departnment, or other state agencies wth regulatory
authority that affects the fishery resources of the
st at e.

MR. RUNYAN opined that the intent of HB 189 is not to renove
authority fromthe BOF.
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8:49: 03 AM

BRUCE KNOWALES, Al aska Qutdoor Council (AOC), inforned the
committee that although he is representing the AOC, he also
serves on the Mtanuska Fish and Ganme Advisory Board and the
Mat - Su Borough Bl ue Ri bbon Qutdoors G oup. He recalled hearing
many concerns with regard to the sal non managenent plan taking
control from the departnent, the conm ssioner, and the BOF.
However, that's not the case, he opined. The sustainable sal non
managenment policy needs to be in place in order to establish
sal non managenent plans in each area [of the state]. He
highlighted that the sustainable salnbon mnagenent plan is
actually user neutral and places [all users] on equal terns.

The available data is used to make the best choices. M.
Know es recalled also hearing that there will be nmany |awsuits
over this [legislation]. However, he said that to his know edge

there haven't been any |lawsuits over the sustainable salnon
management policy since it was instituted. The only |awsuits he
knew of were over the sal non managenent plans devel oped by the
BOF and these |awsuits were brought forth by commercial fishing
or gani zat i ons. In fact, in the |ast decade there have been
nunerous |lawsuits in the Cook Inlet concerning sal non managenent
pl ans; these suits were brought forth by comrercial fishernen.
M. Know es opined that the sustainable sal non nanagenent pl ans
are necessary and will help resolve sonme of the problens in the
Cook Inlet area.

8:52: 26 AM

CHAI R SEATON surm sed then that M. Knowl es isn't concerned that
other groups will now have a statutory provision under which to
chal l enge decisions that are seen as not nmaintaining diversity
to the maxi mum extent possible at the genetic |evel.

MR. KNOWLES pointed out that it has been proven in court that
fol ks can sue under a managenent plan, which is nmerely set in
policy and not in statute. Therefore, he didn't believe placing
the policy in statute would make nuch difference, although it
would require better information upon which the BOF makes its
deci si ons.

8:54:13 AM

DICK BISHOP, President, Al aska Qutdoor Council, began by
relating support for HB 189. M. Bishop opined that the system
in Alaska is a good system The constitution lays out the

principles of sustained yield, comobn use, et cetera and the
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| egi sl ature has the opportunity and responsibility to inplenent
that policy and philosophy through statute. Boards, such as the
BOF can take it to the working level through the details of
regul ati ons. He noted his agreenment that placing the
sust ai nabl e sal non managenent policy in statute would provide a
solid foundation upon which decisions can be nade and confirm
the board's ability and authority to choose managenent options
consistent with statute and the constitutional provisions they
interpret. Furthernore, this [legislation] ensures that the
departnment provides the appropriate types and Ilevels of
information on a regular basis. He opined that [HB 189] is "a
step in the right direction.”

8:57:55 AM

ALAN AUSTERVAN opi ned that HB 189 appears to be a discrete fish
stock managenent schene. Al though M. Austerman said he
understood the frustration of those in the Upper Cook Inlet with
regard to their fishery, he didn't believe this legislation to
necessarily be the right answer. He said that he is nore
concerned with ADF&G s funding and what its nandates are in
relation to establishing the real problenms in the Upper Cook
I nl et. He recalled that l|ast year the Cook Inlet Regional
Aquacul ture Association cane forward with a nunber of issues on
the | ake systens in the Upper Cook Inlet such that perhaps the
fish that need to be produced aren't being produced. He opi ned
that there seens to be a disconnect as to the holistic view of
what occurs in the Upper Cook Inlet and why fish aren't
returning to the area. M. Austerman renarked that as the state
grows, the problens around the state and how they are handl ed
becone a nore acute problem Therefore, it behooves the
legislature to ensure that the departnent has the funding
necessary to do the job and the mandate to do the job.

9:02: 55 AM

LANCE NELSON, Senior Assistant Attorney General, Nat ur al
Resources Section, Civil D vision (Anchorage), Departnment of
Law, noted that he has been the primary advisor to the BOF for
about 10 years. |In fact, since 1988 he said he has spent all of
his time involved in comercial fisheries regulation or
enf orcenment worKk. Wth regard to the sustainable salnon

fisheries managenent policy in regulation, M. Nelson pointed
out that no one has found any fault with the substance of that
regul ati on. The only objection has conme in the proposal put
forward by the United Fisherman of Al aska, which suggested that
it be put forward in policy as opposed to regul ation. The BOF
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recently considered the aforenentioned and unani nously rejected

it. M. Nelson clarified that there hasn't been an issue
regardi ng whether the policy should be elimnated but rather if
it should continue as policy or as regulation. The argunents

that it remain as a policy is that nobst of the sustainable
salnon fishery managenent policy isn't what's defined as
regulation as it sets goals and ideals for fisheries managenent,

but it doesn't regulate the public. Furthernore, the policy
sets up a process that the board and the departnent use to
approach issues with sustainable salnon fisheries. He rel ated

that although DOL has concerns wth the policy being in
regul ation, those can nost likely be addressed. M. Nelson then
paraphrased from his witten statenent, which read as follows
[original punctuation provided]:

Generally, this bill wuld tend to mcromanage and
al so sets very difficult or inpossible standards, and
will result in increased litigation. Here are the
primary specific concerns we have with the | anguage of
the bill:

1. Under paragraph (a)(1), does "conprehensive
policy" means that every regulatory plan has to be
conprehensive? That wll be an unrealistic standard

for many stocks.

2. Under paragraph (a)(2), alnost all plans are
designed to achieve "maxinmum or optinmm sal non
production. " What other objective would they have?

So the departnment would have to affirmatively supply
data on each of the listed criteria and the board
would have to formally consider all the criteria,
regardl ess of whether each was an inportant factor in
the particular proposal before the board. In such
cases, consideration tends to be a formal, rote
recitation of the criteria without translating to a
better, nore infornmed decision; however, failure to
expressly address any of the criteria could result in
successful |egal chall enges agai nst Board regul ati ons.

MR. NELSON nentioned that the state has been sued by the Cordova
District Fishernen United, which claimed that the regulatory
plan wasn't consistent with the sustainable salnon fisheries
pol i cy. The state has also been sued by the Kenai Peninsula
Fi sherman's Association on the grounds that regulations were
i nconsistent with escapenent goal policy, which is a conpanion
regulation to the sustainable salnon fisheries policy. M .

HOUSE FSH COW TTEE - 6- April 2, 2007



Nel son opined that it would be nore difficult to defend if this
policy was in statute. M. Nelson continued to paraphrase from
his witten testinony [original punctuation provided]:

3. Under subsection (b), the phrase "nust ensure"
sets an inpossible standard for salnmon nmanagenent.
"Ensure" nmeans to guarantee a result, which is

i npossi ble given the way salnon return and the limts
on the state's ability to control their entire
l'ifecycle. Certainly, the Board has very limted
control over the marine habitat of salnon, and no
power to ensure the "sustained economic health of
Al aska. "

4. In subsection (c), the term "shall" inposes new,
difficult standards.

5. For example, in J(C (1), even in the sustained
yield provision of the Alaska Constitution (section 4,
article VIIl) there is no mandate that sal non stocks
be maintained to "ensure sustained yields." The
constitutional provision says: "Fish ... shall be
utilized, developed, and maintained on the sustained
yield principl e, subj ect to pr ef er ences anong
beneficial uses.” That |anguage has been interpreted
with flexibility in Jlight of the record of the
constitutional convention, which states, in pertinent
part: As to forests, tinber volune, rate of growh,
and acreage of tinber type can be determned with sone
degree of accuracy. For fish, for wildlife, and for
sone ot her replenishable resources, it is difficult or
even inpossible to neasure accurately the factors by
whi ch a calculated sust ai ned yield coul d be
det er m ned. Yet the term "sustained yield principle"
is wused in connection wth rmnagenent of such

resour ces. Wen so wused it denotes conscious
application insofar as practicable of principles of
managenent intended to sustain the vyield of the
resource being managed. That broad neaning is the

nmeaning of the termas used in the Article. Papers of
Al aska Constitutional Convention, 1955-1956, Fol de
210, Terms quoted in Native Village of Elimv. State,
990 P.2d 1,7 (Alaska 1999). The Suprene court went on
to elaborate as follows in the Eim case: (T)he
primary enphasis of the franmers’ discussions and the
glossary’s definitions of sustained yield is on the
flexibility of the sustained yield requirenent and its
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status as a quiding principle rather than a concrete,
predefi ned process. Id. at 7-8. The language in the
bill, on the other hand, inposes a standard of strict
guar ant ees.

6. Under (c)(2), the directive “shall be managed to
al l ow escapenent within ranges necessary to conserve
and sustain wild salnon production and mai ntain norm

ecosystem functioning” is also problematic. It does
not recognize the variables at wrk in salnon
managenent . As noted by the Alaska Suprenme Court:

The salnmon in these waters are subject to numerous
pressures, any one of which could account for a

popul ation decrease in a given year. A short and
inconplete list of +these factor includes weather,
nat ur al predat ors, conpetition wth other fish

international fishing efforts, water pollution, and
improved efficiency of fleets and fishing nethods.
Mor eover, several different species of salnon travel
through the False Pass fishery, thus creating a m xed
stock that increases challenges of mnanagenent. The
record also shows that the salnon operate on a
fluctuating cycle that nakes estimating returns from
year to year difficult even under the best conditions.
Id. at

7. Use of nmandatory ternms like “shall” and “ensure”
in salnon managenent statutes sets up unrealistic
expectations and invites l|legal challenges, which are

much nore likely to be successful wth mandatory
| anguage. Provision (c)(4) could be interpreted to
require the Board to shut down any m xed stock fishery
that 1involves take of a depleted salnon stock

regardl ess of consequences to other fisheries or other
escapenent objectives. Thus, a relatively |low rate of
interception of a depleted stock could result in
cl osure of a fishery causing significant over
escapenent and possibly harm ng production of another

stock, even while providing little benefit to the
depl eted stock. The failure to define the terns
“depl et ed” and “actively restored”’ al so raises
concerns. O her paragraphs of subsection (c) also
contain problematic |anguage such as “to the maximm
extent possible,” and “priority.” Simlar |anguage in
a regulation can be addressed by qualifying |anguage
in another regul ati on, such as by adding a

“notw t hstandi ng” provision, and further, the Board
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receives great deference in interpreting its own
regul ations, however if this type of |anguage is put

in statute, the Board will not have any discretion to
do anything but follow the Iletter of statutory
| anguage.

8. In subsection (d), the |anguage “best avail able

information” could be problematic because it mght be
construed to require the departnent and board to seek

out and review all possible information rather than
what they deemto be the nost critical. Anyone could
argue that there was better information avail able and
the Board did not hear or consider it. The Board
normally relies upon a short report from the
Department and consideration of all public coments
submtted to it in adoption of its regulatory
deci si ons. Simlarly, the Department normally relies
principally upon fish ticket and escapenent

information collected by the departnment in devel opnent
of its reports and recommendations to the Board.
VWile this information is often extensive, other
information is available fromthe internet, scientific
journals, and other sources, and it could certainly be
argued that sone of this information nmay be “better”
regarding discrete issues. This bill could be
interpreted to require the Departnent and Board to
actively gather and review this information even if

not presented by a nenber of the public. thus, if
this bill were enacted, Departnent recommendations and
Board decisions would be vulnerable to potentially
successful legal challenges unless the Departnent
commts  significant new resources to doing a
[ t hor ough] scientific review of al | potentially

rel evant background information, and presents the
resulting information to the Board for consideration
with regard to each of the several hundred proposals
considered by the Board each year. This would require
increased staffing of biologists and econom sts and
would significantly extend the tine necessary for
Board neetings, possibly to the extent that Board
menbers would be precluded from effectively engaging
i n other occupations.

9. In (d)(1) the language applies to “human
activities that affect salnon,” but the statutory
authority of the Board extends generally to fishing
activities and not nmany other activities that affect
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sal non, sone of which are nore specifically regul ated
by other state agencies, such as salnon stream
activity permtting under AS 41.14.870.

10. Under (d)(2), every managenent plan would have to
contain “goals and neasurable objectives.” Thi s
connotes a fornulaic, equation*type approach to
managenent plans that works in some fisheries, but
there are probably current pl ans that do not
specifically express goals and neasurable objectives
because of the nature of those fisheries or the |ack
of information. They would be subject to chall enge
under this provision.

11. Paragraph (d)(3) has the sane kind of |anguage
that sets the Board and Departnent up for easy
chal  enges to regul ations and departnent actions. The
| anguage on habitat restoration and protection measure
is largely outside the authority of the Board or

Depart nent .
MR. NELSON pointed out that under subsections (c) and (d) there
could be situations in which small, |ess valuable depleted runs,
woul d be mandated for recovery. Therefore, the harvest of nore
val uabl e stocks would likely be foregone. He then enphasized
that this proposed statute would subject regulatory action to
challenge as well as every departnental decision related to
sal nron  managenent, including preparation of reports for
consideration by the board and other in-season decisions. M.

Nel son expressed concern that HB 189 appears to make the agency
vul nerable in its decision-nmaking process.

9:18: 27 AM

CHAI R SEATON inquired as to the inpact of placing this policy in
statute on the conmm ssioner’s energency order (EO authority.

MR. NELSON related his belief that all of these provisions apply
to the departnent as well as the board. He highlighted that
proposed AS 16.05.247(c)(4) says, "depleted sal non stocks shal

be allowed to recover or, where appropriate, be actively
restored;". The comm ssioner, he explained, would have to
deci de whether an EO allowing a fishery with an abundant stock
woul d be consistent with the aforenentioned provision if a mnor
stock m ght be depleted. Therefore, the conm ssioner may decide
to allow a lot less fishing on a nore abundant stock. M.
Nel son pointed out that the constitutional provision relating to
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sustained yield includes the following qualifying |anguage,
"subject to preferences anong beneficial uses". The board and
the departnent have to constantly make judgnent calls. He
nmentioned that the decision is sometines that the nore val uable
stock is given preference while the |ess valuable stock suffers.
M. Nelson opined that this legislation could have a ngjor
impact with regard to the decisions of the conmm ssioner and his
desi gnees on EGs and ot her managenent matters.

9:21:10 AM

CHAIR SEATON recalled testinobny from a previous hearing
regarding the genetic difference between king salnon that return
at eight years versus six years. He then directed attention to
page 2, lines 12-13 of the legislation, which read "(3)
diversity shall be maintained to the maxi num extent possible at
the genetic, population, species, and ecosystem |evels;". He
asked if, in a situation in which there isn't an adequate
popul ation of 8-year-old returning king salnon, that would be
the basis for a group to file a challenge against king sal non
fishing on the river in order to maintain an adequate popul ation
of the 8-year-old stock

MR. NELSON recalled that the person testifying believed that in
such a situation [the requirenment would be to stop fishing for
king salnobon on the river in order to mamintain an adequate
popul ati on of 8-year-old king sal non]. Furthernore, a |awsuit
woul d be the basis for such. Certainly, if this provision was
in place, the board and department would need to spend nore tine
on those regul ations.

9:24: 01 AM

CHAI R SEATON, upon determining no one else wished to testify,
cl osed public testinony.

9:24: 09 AM

CHAI R SEATON opined that a nunber of significant issues have
been raised, such as the concern that this legislation could
change the entire intent of the constitution from flexible
managenent under sustained vyield to a strict mandat e.
Therefore, Chair Seaton announced that HB 189 would be sent to a
subcommi ttee consi sting of t he fol |l ow ng menbers:
Representative WIson, Chair, and Representatives LeDoux and
Edgnon.
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9:25:17 AM
ADJ OURNMENT
There being no further business before the commttee, the House

Special Conmittee on Fisheries neeting was adjourned at 9:25
a.m
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