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ACTI ON NARRATI VE

CHAIR PAUL SEATON called the House Special Conmittee on
Fisheries neeting to order at 8:41:04 AM Represent ati ves
Edgrnon, Johnson, and LeDoux were present at the call to order.
Representatives WIson, Johansen, and Holnmes arrived as the
meeting was in progress.

HB 186- SPORT FI SHI NG GUI DE RECORDS

8:41:13 AM

CHAI R SEATON announced that the first order of business would be
HOUSE BILL NO 186, "An Act relating to sharing with certain
federal agencies records required of sport fishing guides."

8:42: 23 AM

CHAI R SEATON pointed out that the conmttee packet contains a
letter fromthe Southeast Al aska Fishernmen's Alliance in support
of HB 186 as well as a letter from the United Fishernen of
Al aska. Chair Seaton then noted that Kathy Hansen is avail able
to answer questions.
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8:43:11 AM

LARRY MCQUARRIE, Region 2C Vice President, Halibut Charter
Coalition of Alaska; Operator, Sportsman's Cove Lodge, began by
noting his lengthy involvenent in the fishing industry and this
issue in particular. He related his support for HB 186 and
informed the commttee that he's currently a nenber of the
st akehol ders comm ttee. Recal i ng when the |ogbooks first cane
into use, he related that confidentiality of the client list was
of concern. At that time, it never occurred to [the charter
busi nesses] that the data wouldn't be shared. The information
needs to be utilized to properly nmanage the catch, he related.
The annual bag I[imt is one of the best options in controlling

the catch for the charter industry. However, he related his
understanding that the annual bag limt is very expensive to
i npl ement and thus the availability of this information wll be
hel pful . In response to Chair Seaton, M. MQarrie confirned

that he has no problem wth sharing the information with the
National Marine Fisheries Service (NVFS) and the International
Paci fic Halibut Comm ssion (1PHC).

8:47:02 AM

REPRESENTATI VE JOHNSON rel ated his understanding that the catch
and the fishing license nunber will be reported. He asked if
there's a way to tie a fishing |icense nunber to a person such
that the client list is obtainable.

MR. MCQUARRIE replied yes. He pointed out that the fishing
license nunbers were included in order to nmake the | ogbooks
verifiable such that the individual |inked with the Ilicense
nunber could be called to verify the catch information. In
further response to Representative Johnson, M. McQuarrie
acknowl edged that the ability for a conpetitor to obtain a
client list is of concern. However, he said he trusted that
there will be sonme limts on that information as the information
needed is the "nunbers, not necessarily people.”

REPRESENTATI VE JOHNSON suggested that perhaps the last three
nunbers of the fishing licensing could be redacted in order to
inhibit access [to client lists].

8:48: 50 AM

CHAI R SEATON highlighted that this won't nake the information
public, it makes it available only to NVMFS and | PHC. He said
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that the Al aska Departnent of Fish & Ganme (ADF&S can be asked
to verify that the aforementioned entities hold the information
confidential .

REPRESENTATI VE JOHNSON sai d he woul d appreci ate such.
8:49: 39 AM

CHAI R SEATON, in response to Representative Johnson, rem nded
the commttee that an anendnent providing for an imed ate
effective date was adopted [ March 19, 2007].

8:50: 21 AM

CHAI R SEATON, after determining no one else wished to testify,
cl osed public testinony.

8:50: 30 AM

DOUGLAS VI NCENT- LANG, Special Projects Coordinator, D vision of
Sport Fish, Alaska Departnent of Fish & Ganme, in response to
Chair Seaton, specified that the personal records shared wth
NMFS and | PHC woul d have to remain confidential. He highlighted
the inportance of sharing this information because if the state

was to go to a federal annual |limt on halibut, for instance,
part of the enforcenment procedures would be to review individua
angler records to ensure that the annual |imts weren't
exceeded.

8:51:49 AM

REPRESENTATI VE JOHANSEN noved to report HB 186, as anended, out
of committee W th i ndi vi dual recommendat i ons and t he
acconpanying zero fiscal note. There being no objection, CSHB
186(FSH) was reported from the House Special Comittee on
Fi sheri es.

The conmttee took a brief at-ease.

HB 15- BOARD OF FI SHERI ES CONFLI CTS OF | NTEREST

8:53: 57 AM

CHAI R SEATON announced that the final order of business would be
HOUSE BILL NO 15, "An Act relating to participation in matters
before the Board of Fisheries by nenbers of the board; and
providing for an effective date."
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CHAIR SEATON directed attention to the spreadsheet in the
commttee packet that details the boards and conm ssions that
have reported recusals due to conflicts. This spreadsheet
provides the aforenentioned information from 2003-2006. The
three recusals in the Board of Fisheries (BOF) occupied 42
regul atory proposals, which is very different than other boards
in which the recusal is often only related to one particular
item He pointed out that in 2006 there were 3 recusals that
covered 103 regulatory proposals, but that doesn't include
instances in which an individual didn't participate by |eaving
the room Chair Seaton drew particular attention to the My 7,
2003, menmo from the Boards Support Section of the Al aska
Department of Fish & Gane (ADF&G, which relates that one person
is recused on nmany different proposals. He then noted that a
representative for the State Medical Board is on line if the
commttee is interested in hearing its process regarding
recusals and conflicts of interest.

8:58: 07 AM

LESLI E GALLANT, Executive Admnistrator, State Medical Board,
Di vi si on of Cor por at i ons, Busi nesses, and Pr of essi onal
Li censi ng, Departnment of  Commerce, Communi ty, & Econonic
Devel opnent (DCCED), began by clarifying that she does not sit
on the board, but rather is an enployee of the state. She

explained that the majority of the cases in which a nenber of
the State Medical Board would recuse hinself/herself involve
actions against individuals. Due to the small size of the
physi cian population in Alaska, it's reasonable for the board
menber to know the individual comng before the board or have
knowl edge about the case itself. In that case the board nenber
reveals the relationship or how he/she cane to possess the
knowl edge and nmekes a determ nation as to whether he/she can be
fair and inpartial considering the case. | f the board nenber's
invol vement is extensive, the board nenber would recuse
hi msel f/ herself prior to the discussion of the matter and the
menber | eaves the room

9:00: 59 AM

CHAIR SEATON pointed out that the State Medical Board has
regul atory authority as well as an adjudicatory authority,
whereas the Board of Fisheries only has regulatory authority.
Therefore, he requested that Ms. Gallant address the regul atory
aspect of the State Medi cal Board.

HOUSE FSH COW TTEE - 6- March 21, 2007



MS5. GALLANT explained that if the board nenber has a vested
interest in a mtter before the State Medical Board, he/she nust
di scl ose that. For exanple, when the board considered a
regulation to require a physician selling products from his/her
office to disclose his/her financial interest in the sale of
such products, one of the board nenbers sold products from his
office and was determned not to be the npst inpartia
i ndi vidual to determ ne whether the regulation should pass. The
board nmenber and the chair, who is also the ethics officer for
t he board, discuss whether the board nenber can nmake a fair and
inpartial decision on the matter and determne jointly whether
t he board nenber shoul d recuse.

9:03: 30 AM

CHAI R SEATON posed a scenario in which the State Medical Board
is considering a regulation involving surgery, and asked if a
board nenber who performs surgery and who has another famly
menber who performs surgery in the state would be recused from
t he di scussion of the regul ation regardi ng surgery.

M5. GALLANT replied no, adding that the board wants to include
those with such expertise in order to define the standard of
care.

9:05: 07 AM

REPRESENTATI VE LEDOUX rel ated her wunderstanding, though, that
when the board deals with a matter from which the board nenber's
vote would directly inpact his/her financial interest, that
board nmenber woul dn't be allowed to partici pate.

M5. GALLANT clarified that there isn't a statute or regulation
that prohibits the participation. However, as nentioned
earlier, the board chair and the board nmenber with an interest
det erm ne whether recusal is necessary.

9:07:21 AM

CHAIR SEATON related his wunderstanding that under the State
Medi cal Board, nenbers wth extended famly who practice
medi cine doesn't necessarily cause the board nenber to be
recused.

MS. GALLANT said she wasn't aware of any such case. In fact

there are parents and children who are in nedical practice
together. The expectation is that those who hold a professiona
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license adhere to the ethics of the profession until proven
ot herw se.

9:08: 33 AM

REPRESENTATI VE JOHNSON inquired as to whether the State Medica
Board deals with Certificate of Need program

MS. GALLANT replied no, and added that falls under the Health
Facilities and Licensing Ofice, Departnent of Health.

REPRESENTATI VE JOHNSON rel ated his understandi ng that physicians
go through a senester or two of ethics training.

MS. GALLANT responded, "Not necessarily, no."
9:09:45 AM

REPRESENTATI VE EDGVON inquired as to the disclosure requirenents
for the State Medi cal Board.

M5. GALLANT specified that there are no witten disclosure
requi renents. She recalled that in 1994 the State Medical Board
adopted a policy by which those on the State Medical Board
cannot also be an officer or nenber of the grievance commttee,
physician health commttee, or conplaint commttee in a
prof essional organization, such as the Alaska State Medical
Associ ati on.

9:11: 28 AM

JIM MARCOTTE, Executive Director, Board of Fisheries, Boards
Support Section, Alaska Departnent of Fish & Ganme, related that
he has provided the commttee with an updated spreadsheet to the
"Sunmary of Board of Fisheries Vote Abstentions (2001-2006)"
that contains the last three board neetings. The aforenentioned
was prepared after review of the quarterly ethics disclosure

reports that are filed with the Departnment of Law (DQL). For
any given BOF neeting there may be 50-100 proposals on the
agenda. Prior to the neeting, the board nenbers review the

agenda itens and identify any that are a potential conflict. At
the beginning of the neeting, the board nenbers offer their
ethics disclosure statenent and identify involvenent in the
fishery or other issues before the board. The chair will invite
board nenber questions or discussion to clarify and then nmake a
ruling regarding participation or being conflicted out on
speci fic proposals. After the ruling, the full board has the
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option to challenge or override the <chair's ruling. The

af orenenti oned typically happens maybe once a year. Each year

a board nenber wll have a conflict with approximately 10
percent of the proposals. Sonme years, the total nunber of
proposals on which a board nenber will have a conflict ranges

from approximately 3 percent to as high as 20 percent. Counting
the menbers' recusals by the votes not cast anobunts to about 1.5
percent of the board nenber votes. Typically, the nost
proposal s that any one nenber will have a conflict with are, on
average, 15 percent.

9:15:30 AM

MR. MARCOTTE, drawi ng upon his review of the board, stated that
it's rare when nore than one board nenber is conflicted on a

pr oposal . Due to the broad geographic representation of the
BOF' s nmenbership, it's rare that two nmenbers would have simlar
interests on the same fishing topics. O the 48 regulatory

neetings in the last 6 years, 22 of those, 45 percent, had
recusals by board nenbers. He related that neither the BOF nor
ADF&G have taken a position on HB 15. Wth regard to the
guestion at a prior hearing regarding the necessity of a fisca

note on the requirenent to performa review if there's a sunset
cl ause. He relayed, "W |ooked at that and thought that 'no
that would not be a fiscal note that that would be very easy to
conpile; we'd have the data through our normal tracking system"

9:17: 05 AM

CHAI R SEATON surm sed then that Section 4 doesn't generate the
need for a fiscal note.

MR. MARCOTTE replied no.

9:17: 29 AM

REPRESENTATI VE JOHNSON asked if when a board nenber recuses
hi msel f/ herself, it precludes that board nenber from discussing

the i ssues and answering questions fromthe other board nmenbers.

MR. MARCOITE specified that a recused board nenber |eaves the
tabl e when the proposal with which there's a conflict is before

t he board. That board nenber can sit in the general audience
and thus not take part in the board' s deliberations or voting on
the particular proposal. In further response to Representative

Johnson, M. Marcotte stated that a recused board nenber has the
option of testifying as a nenber of the public. However, that's
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not wusually the case, he noted. He confirnmed that a board
menber has testified as a nmenber of the public, but he didn't
recall whether it was upon request of the board or wupon the
board nmenber's own initiative.

9:19: 36 AM

REPRESENTATI VE LEDOUX inquired as to whether having the board
menber | eave the table is specified in statute or regulation or
is a tradition of the board.

MR. MARCOTTE deferred to DQOL.
9: 20: 08 AM

REPRESENTATI VE EDGMON requested further explanation with regard
to a board nenber's famly interest and the perceived financia
benefit of a board nenber.

MR. MARCOTTE specified that famly interest refers to the
imrediate famly of children, parents, and spouses not the
extended famly of aunts, uncles, et cetera. In response to
Representative LeDoux, M. Marcotte confirmed that inmediate
famly would include grown children living outside of the famly
unit.

9:21: 02 AM

REPRESENTATIVE HOLMES related her understanding that the
applicable definition is found in AS 39.52.960(11), as foll ows:

(11) "immediate fam |y nenber" neans

(A) the spouse of the person;

(B) another person cohabiting with the person in
a conjugal relationship that is not a | egal marriage;

(GO a child, including a stepchild and an
adoptive child, of the person;

(D) a parent, sibling, grandparent, aunt, or
uncl e of the person; and

(E) a parent or sibling of the person's spouse;

REPRESENTATI VE HOLMES t hen questioned whether the BOF is reading

the statute a bit nore narrowy and not conflicting board
menbers who have say a brother-in-law who has a conflict.

MR. MARCOTTE noted his agreenent that the statute referenced by
DOL as providing guidance at BOF neetings is AS 39.52.960(11).
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9:23:26 AM

STEVEN DAUGHERTY, Assistant Attorney General, Natural Resources
Section, Cvil D vision (Anchorage), Departnent of Law (DOL), in
response to Representative LeDoux's earlier question, referred
to the following definition in the Executive Branch Ethics Act,
AS 39.52.960(14), as foll ows:

(14) "official action” means advi ce,
participation, or assistance, including, for exanple,
a recomendation, decision, approval, disapproval

vote, or other simlar action, including inaction, by
a public officer;

MVR. DAUGHERTY suggested that the conmttee consider the
aforenentioned definition in conjunction with the prohibition
specified in AS 39.52.120(4), as foll ows:

(4) take or withhold official action in order to
affect a matter in which the public officer has a
personal or financial interest;

MR. DAUGHERTY specified that a board nenber with a [personal or
fi nanci al i nt er est in a mtter before the board] who
participates in deliberations, even if he/she doesn't vote, is
in violation of the statute.

9:24: 23 AM

REPRESENTATI VE LEDOUX surm sed then that even participating as a
menber of the general public would be in violation of the
stat ute.

MR. DAUGHERTY related his disagreenent, adding that when the
board nenber is participating as a nenber of the general public,
he/ she isn't acting in an official capacity.

9: 25: 04 AM

REPRESENTATI VE HOLMES referred to the followi ng |anguage in AS
39.52.220(a), which read:

|f the supervisor or a majority of the nenbers voting

determine that a violation wll exist if the nenber
continues to participate, the nenber shall refrain
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from voting, deliberating, or participating in the
matter.

REPRESENTATI VE HOLMES characterized that |anguage as well as the
definition, under AS 39.52.960(11) [text provided previously],
of imediate famly nenber as fairly broad. She asked if a
board nenber would have to recuse hinself/herself if, for
instance, his/her brother-in-law or sister-in-law in another
town has sone financial or personal interest in the mtter
bef ore the board.

9:26: 24 AM

MR. DAUGHERTY pointed out that the statutory definition applies
regardl ess of where the famly nenber lives so long as the
famly menber falls wthin the statutory definition of inmediate
famly nmenber. In further response to Representative Hol nes,
M. Daugherty confirnmed that AS 39.52.960(11) is the correct
statute. However, he related his wunderstanding that terns

brother-in-law and sister-in-law aren't used in the statute,
al t hough he acknowl edged that it does refer to the sibling of
the person's spouse. In response to Chair Seaton, M. Daugherty
confirmed that [AS 39.52.960(11)] does include aunts and uncl es.

9:28: 33 AM

REPRESENTATI VE JOHNSON asked if any other boards provide board
menbers wth the ability to not recuse thenselves after
declaring a conflict, other than the |egislature.

9: 28: 50 AM

LANCE NELSON, Senior Assistant Attorney General, Nat ur al
Resources Section, Cvil D vision (Anchorage), Departnent of Law
(DAL), related that there are different standards in the federal
ar enas. For instance, the standard for allow ng participation
in spite of conflicts is a lot lower for the North Pacific
Fi shery Managenent Council (NPFM).

9:29:12 AM

REPRESENTATI VE JOHNSON asked, "In that we can actually have sone
effect on as the |egislature?”

MR. NELSON responded that he isn't aware of any, as far as state
agenci es.
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REPRESENTATI VE JOHNSON surnmised then that passage of this
| egislation would result in the BOF being the only board in the
state that allows [participation even when a nenber has a
conflict].

MR. NELSON said he believes that's the case. However, he
rem nded the commttee that the role of the BOF is fairly unique
as it's only a regul ati on-nmaki ng body not an adj udi catory body.

9:30: 01 AM

CHAI R SEATON pointed out that the State Medical Board is covered
by the sanme statute that covers the BOF. However, when the
State Medical Board is making regulations for surgery, it
doesn't recuse a board nenber whose son, for exanple, is

involved in surgery. He asked if M. Nelson would enforce such
a recusal .

MR. NELSON said it would depend upon the factual circunstances.
He commented that these situations are difficult judgnment calls
to make. The BOF consistently errs on the conservative and
careful side in order to avoid even the appearance of conflict.
Wth regard to the State Medical Board, when it's naking
regul ations that apply to nost doctors in the state, it could be
argued that [board nmenbers] are a nenber of such a large class,
under the statutory authority, that he/she could continue to
vote. The aforenentioned happens in the sport fishing arena as
a BOF nenber may have an area in which he/she likes to and does
sport fish. Although that BOF nenber has a personal interest at
stake in that sport fishery area, that board nenber is usually
one of many participating in the fishery and thus recusal
woul dn't be required.

CHAI R SEATON opined that it seens the State Medical Board is
doi ng exactly what is being attenpted through HB 15, which is to
have those with the expertise on the board and participating in
creating regul ations.

MR. NELSON renmarked that the [actions of the State Medical
Board] make a good argunent for HB 15.

9:33:48 AM
REPRESENTATI VE EDGVON rel ated his understandi ng that the goal of

the BOF is to act as a l|lay board. He asked if there's a
subtl ety between a citizen-lead board and a | ay board.
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MR. NELSON answered that it depends upon one's view. Usual |y

when one thinks of a lay board for fisheries managenent, it
woul d consist of individuals who aren't necessarily fisheries
managers or biol ogists. The BCOF is basically making decisions
regarding the conservation and developnment of fisheries. He

suggested that an expert in the aforenentioned area wouldn't
necessarily be the fishernmen but r at her bi ol ogi sts or
individuals trained in the managenent of the fishery resources.
To that extent, a comercial fisherman or sport fishing guide
would be the lay person although he/she nmay have practical
experi ence. The statute establishing the board says: "The
governor shall appoint each nmenmber on the basis of interest in
public affairs, good judgnent, know edge, and ability in the
field of action of the board, and with a view to providing
diversity of interest and points of view in the nmenbership.”
Therefore, he opined that nost governors appoint fishernmen or
others associated wth the fisheries in order to fulfill the
responsibility of "ability in the field of action of the board.”
He further opined that it's a balance between the desires to
have a lay board versus fishery managenent experts. He surm sed
that when the legislature confirns the nenbers of the board it
hel ps make the judgnment call as to the qualities of the board.

REPRESENTATI VE EDGMON related his observation that it's a bit
ironic that a board nenber may be selected based on his/her
expertise or involvenent, but then has to recuse hinsel f/herself
and not participate in the discussion.

9:38:14 AM

REPRESENTATI VE LEDOUX recalled hearing testinony |ast week that
the mandatory recusals were nore strict for the comrercia
fisherman than for those board nenbers with a financial interest
in the | odges.

MR. NELSON said he wouldn't say that owners of sport fish |odges
are treated with a different standard, although their interest
may be narrower and thus tend to create fewer conflicts.
Sonetinmes the benefit or detrinment to sport fish |odge owners
posed by a certain regulatory proposal is nmore difficult to
define and less direct than a commercial fishing permt hol der
Al t hough there may be a perception of such, he said he wasn't
aware of any specific decision by the BOF to provide significant
differential treatnent.
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REPRESENTATI VE LEDOUX requested an exanple in which there
coul d' ve been the perception that a |odge ower with a "far out™
interest received favor in a particular matter.

MR. NELSON comented that a |odge owner hasn't sat on the BOF
for sone tine, save M. Heyano who may have sonme interest in
sport fish guiding operations. He deferred to M. Daugherty.

MR. DAUGHERTY stated that he isn't aware of such a [situation or
per ception].

MR. NELSON added that in the past there have BOF nmenbers/chairs
who have owned | odges and have been conflicted out on proposals
that address their specific area.

9:41: 37 AM

REPRESENTATI VE HOLMES inquired as to the standard for conflicts
used by the North Pacific Fishery Managenment Council (NPFMC).

MR. NELSON said he is unable to speak to the question, although
he noted that it's a |lower standard by which nenbers [of NPFM]
are rarely conflicted out.

MR. DAUGHERTY said he is also unable to speak to the question.

CHAI R SEATON offered his understanding that the nenber would
have to own 15 percent of the fishery under consideration.
However, under the federal guidelines [menbers of NPFMC] are
basi cally consi dered exenpt fromall conflicts of interest.

9:43: 30 AM

REPRESENTATI VE W LSON asked if anyone owns 15 percent of a
fishery.

CHAI R SEATON recalled one instance in which the long line cod
fishery was at the point of being that concentrated. He
hi ghlighted that he didn't want to confuse the matter as it's a
federal issue not a state issue.

REPRESENTATI VE LEDOUX renarked that before the inplenentation of
al I ocations/individual fishing quotas no one owned 15 percent of
anyt hi ng. Therefore, she questioned how the federal governnent
determ ned who owned 15 percent of a right that didn't exist.
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CHAI R SEATON clarified that if there was a fleet of 10 vessels
and an individual or a corporation owed 3 of the 10, that would
be the basis for saying that individual or corporation had a
certain amount of control of the fishery.

9:45: 19 AM

REPRESENTATI VE EDGMON indicated that the [best] exanple to
conpare to the BOF is NPFMC

9:46: 58 AM

REPRESENTATI VE LEDOUX offered that she is unconfortable with HB
15. She then related that she doesn't want to turn BOF into
NPFMC. She enphasized that it's difficult for even the best-
intentioned individual to nmake a decision that's totally devoid

of financial benefits for that individual. She acknow edged the
i mportance of having those [on a board] who know the subjects
before the board. However, she opined that it's disconforting
to go against the ethics novenent in the legislature.

Therefore, she suggested the possibility of allowing [board
menbers with a conflict/financial interest] to participate in
di scussi ons, but not vote.

REPRESENTATI VE EDGVON poi nted out that if the aforenentioned was
the case for the legislature, many nenbers would be sitting in
t he audi ence unable to vote. He recognized that those in the
legislature are elected officials rather than appointed as is
t he case for boards.

REPRESENTATI VE LEDOUX interjected that she would like to see
t hat happen [for the |egislature].

9:49: 55 AM

CHAI R SEATON announced that HB 15 would be held for further
commi ttee di scussion.

9:50: 13 AM
ADJ OQURNNMENT
There being no further business before the commttee, the House

Special Conmttee on Fisheries neeting was adjourned at 9:50
a. m
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