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KONRAD JACKSOQN, St aff

to Representative Kurt O son

Al aska State Legislature

Juneau, Al aska

POSI TI ON  STATEMENT: Present ed HIR 4, on behal f of
Representative O son, sponsor.

SARAH d LBERTSON, Subsi stence & Federal |ssues Coordi nator

O fice of the Conm ssioner

Al aska Departnent of Fish & Gane ( ADF&G

Anchor age, Al aska

PCOSI TI ON STATEMENT: Stated official support of HIR 4, presented
the state’s position, and responded to questi ons.

M CHAEL SEWRI GHT, Assistant Attorney Gener al

Nat ural Resources Section

Cvil Division

Department of Law (DQL)

Anchor age, Al aska

PCSI TI ON STATEMENT: Responded to questions on HIR 4.

RCD ARNO, Executive Director

Al aska Qutdoor Council (AQCC)

Wasi |l a, Al aska

PCSI TI ON STATEMENT: Testified in support of HIR 4.

Rl CKI E GEASE, Executive Director

Kenai River Sport Fishing

Kenai Al aska

POSI TI ON STATEMENT: Testified in support of HIR 4 and responded
to questions.

ANDY SZCZESNY

Sol dot na, Al aska

PCOSI TI ON STATEMENT: Testified in support of HIR 4 and responded
to questions.

RON RAI NEY, past Chairman

Kenai River Sport Fishing Association

Kenai Al aska

PCOSI TI ON STATEMENT: Testified in support of HIR 4.

DOUG BLOSSOM Menber

South Central Regional Advisory Commttee (RAC
Clam @Gul tch, Al aska
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PCSI TI ON  STATEMENT: Testified in opposition to HIR 4 and
responded to questions.

ACTI ON NARRATI VE

CHAIR PAUL SEATON called the House Special Conmittee on
Fisheries neeting to order at 8:55:32 AM Represent ati ves
Johansen, Hol nes, and Edgnon were present at the call to order
Representative WIlson arrived as the neeting was in progress.

HIR 4- KENAI/ KASI LOF SUBSI STENCE PRIORITY

8:56:40 AM

CHAI R SEATON announced that the only order of business would be
HOUSE JO NT RESOLUTI ON NO. 4, Requesting the Federal Subsistence
Board to reconsider its decision regarding the subsistence
fishery priority given to Ninilchik residents.

8:57: 04 AM

KONRAD JACKSON, Staff to Representative Kurt O son, Alaska State
Legi slature, presented HIR 4, on behalf of Representative d son

sponsor, stating that this resolution was drafted to address the
customary and traditional (C&T) use determ nation by the Federal
Subsi stence Board (FSB), giving the residents of N nilchik
subsi stence priority in the waters north, of and including, the
Kenai River drainage, within the Kenai National WIdlife Refuge
and Chugach National Forest.

8:58: 00 AM

REPRESENTATI VE JOHANSEN noved to adopt CSHIR4, Version 25-
LS0201\ C, Kane, 2/23/07, as the working docunent. There being
no objection, Version C was before the commttee.

8:58: 09 AM

MR, JACKSON continued, and said, “Alaska Departnment of Fish &
Gamre (ADF&G) feels that ... that determnation was flawed.”
Included in Version C, are additional C&T use determ nations,
applying to the Kenai Peninsula, not previously stipulated.
Regarding the community of N nilchik and the Kasilof River
drai nage, he paraphrased from a statenment issued by ADF&G as
fol |l ows:
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Reconsi deration is required because, in adopting the

final rul e, “t he Board’ s

information, applicable law, or

interpretation of
regulation was in

error or contrary to existing law.” In regards to the
ruling that included Hope and Cooper Landing, for the
Kenai Ri ver drai nage, and waters north of the
dr ai nage, [ADF&G says: “Reconsideration is require

because, in adopting the final
interpretation of information,
regul ation, was in error, or cont
and because new information not

rule, the Board s
applicable law, or
rary to existing |aw,
previ ously considered

by t he Boar d, denonstrat es t hat t he Board’' s
determ nation was based on incorrect information and
assunpti ons. C The ruling was in error, or
contradictory, to existing |aw In addition,
reconsideration is required because, in meking its

determ nati on, the Board assuned

incorrect information

including unsupported speculation regarding fish
st ocks resulting in a determnation based on
specul ati on. The Board nust instead consider real,
factual information, not previously considered by the

Board.” In short, ... we would

like to see the Board

take another |look at these determ nations, and

follow their own rules and regul ations. This is not
intended to argue for against subsistence ... it’s
nerely asking ... that the Board reconsider its
actions, and ... play by the rules.

9:02: 19 AM

CHAI R SEATON asked whether “rolling”
this CS together m ght cause confusion.

MR. JACKSON st at ed:

Yes, |I'm a little confused

the two areas together in

nysel f because you're

actually dealing with three separate requests for

reconsi derati on: one for N ni
pointing to the Kasilof River;
pointing towards the Kenai River

and ... Hope/Cooper Landing for
dr ai nages.

9:06: 45 AM
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SARAH G LBERTSQON, Subsistence & Federal |ssues Coordinator,
Ofice of the Conm ssioner, Al aska Departnment of Fish & Gane,
(ADF&G), stated official support of HIR 4, paraphrasing from a
prepared statenment, which read as follows [original punctuation
provi ded] :

The State of Alaska is deeply troubled by recent
Federal Subsistence Board decisions on the Kena
Peninsula to grant the comunities of Ninilchik, Happy
Val | ey, Hope, and Cooper Landing a subsistence
priority in the Kenai and Kasilof River drainages.

The State has filed sever al Request s for
Reconsi deration over the last year — nobst recently in
January of this year — appealing these decisions. The

resolution you have before you is consistent with the
State’ s appeal s.

By way of background, under state |aw, t hese

comunities are regarded as non-rural in nature and
are part of the Anchorage-Matsu-Kenai non-subsistence
ar ea.

The Federal Board regards these communities as rural
(even though they are surrounded by non-rural
comunities) and has found that they have a customary
and traditional wuse of the Kenai and Kasilof River
dr ai nages.

State argues that the Board did not base its decisions
on evidence that fulfills the eight criteria required
by federal regulation for mnmaking such customary and
tradi tional use determ nations.

For exanple, the regulations require denonstration of
a long-term customary and traditional pattern of
consi stent use by a community of the fish resource on
federal | ands.

I nstead, the Board ignored and m sused the avail able
data indicating that at nost, a very small percentage
(up to 7 percent) of Ninilchik residents had fished in
the area of the proposed subsistence fishery in a
study vyear. This data did not denonstrate the
required long-termpattern of community use.
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The Board al so neglected to take several factors into
consi deration, such as: t he changi ng denographi cs of
Ninilchik; the inpact that N nilchik’s connection to
the available road system has on use l|levels and the
type of use (sport fishing); N nilchik’s access to and
nore common use of |ocal fisheries; historical triba
use areas, which did not include the upper Kenai R ver
area; and the purposes of the Kenai National Wldlife
Ref uge.

Consi dered collectively, these factors do not appear
to support a long-term consistent pattern of community
use.

The State is concerned that the Cook Inlet fisheries
are already fully allocated and the Board s decision
will eventually result in unnecessary restriction of
existing established uses (i.e., commercial, sport,
and personal use fishing).

The State is also concerned that the Federal Board:
Does not consistently apply the eight criteria wth
substantial evidence required by regulation before
maki ng customary and traditional use determ nations;
Does not consider inpacts of its decisions on other
beneficial uses as required by the Nnth GCrcuit
Court; has not adopted and applied criteria in
regul ations that require substantial evidence before
i npl enenting restrictions or closures on state-
aut hori zed fisheri es.

9:13: 06 AM

M5. G LBERTSON relayed that the state supports the inclusion of
Hope and Cooper Landing in HIR 4.

9:15: 18 AM

REPRESENTATI VE EDGMON asked whether simlar circunstances,
regardi ng the FSB, have occurred in other state regions.

M5. G LBERTSON answered, “Yes, ... it’s a troubling situation.”
Simlar concerns have been raised since the inception of the
FSB, and every vyear issues have arisen. The FSB has

consistently not followed federal regulations, nor have they
responded to state court directives to provide witten policies
and procedures to support the inportant decisions being mnade.
She reported that this is not an isolated case, and that the
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state has filed clainse against the FSB, regarding other
deci si ons.

9:18: 26 AM

REPRESENTATI VE JOHANSEN i nquired how the state decides which of
t hese subsi stence i ssues will be acted on.

M5. G LBERTSON responded that a departnental |iaison team tracks
these issues on a full tinme basis; nonitoring the progress and
working with the Departnent of Law (DQL). To a followup
guestion, he explained that the state does not necessarily take
up an issue of whether an area should be considered rural or non
rural, but rather urges the FSB to follow federal regulations
and to adherence to process; the board has not followed this
advi senent .

9:22:41 AM

CHAIR SEATON requested that the location of Happy Valley be
clarified, particularly its relative location to N nilchik.

M5. G LBERTSON stated that the FSB refers to Happy Valley and
Ni nilchik as the same area.

M CHAEL SEWRI GHT, Assistant Attorney General, Natural Resources
Section, Civil D vision, Departnent of Law (DOL), stated that
these two comunities are in the sane census area, and are
treated essentially as one community by the FSB

9: 25: 37 AM

ROD ARNO, Executive Director, Alaska OQutdoor Council (AOC),
stated support for HIR 4, and said that the council's nenbership
has been in conflict with the FSB for 16 vyears, primarily

regarding ganme nanagenent. He opined that the rural
determ nation for the Kenai Peninsula is flawed, and the federal
| and nmanagers adhere to that determ nation. He expl ai ned that

the wunique location, and priority uses, of the Kenai have
fostered this lack of accord and stressed the need to “clear-up”
t he issues.

9:29: 04 AM
RI CKIE CGEASE, Executive Director, Kenai River Sport Fishing,

stated support for HIR 4, and provided information regarding the
justification used by the FSB for the determnations in
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guestion, as explained by the FSB chairman at a recent neeting.
He opined that the interpretation was a novel concept, and a
departure from what has been used to qualify areas/resources for
C&T use. Additionally, he reported the FSB s apparent disregard
for considering state evidence presented, or for the need to
provide clear policies and procedures for nmaking determ nations.
Descri bing other incongruities and scenari os he said:

When you play loose with ... policies and procedures,
it encourages people to play loose with ... policies
and procedures in other decisions. - What ' s
interesting ... is what the fed s said about the
state’s ability to file suit on behalf of its
citizens. ... The federal argunent ... for the Chena
[wildlife/noose] case, says that ... the state doesn’'t
have a substantive interest in that issue, and cannot
sue on behalf of its citizens. ... That’'s the lega

opinion that’s driving sonme of these decisions from
t he federal |evel

9:33:46 AM

MR. GEASE suggested three action steps, for the legislature to
i npl enent: approve HIR 4; encourage DOL to file a law suit, if
this Request for Reconsideration (RFR) is denied; and create an
action plan for Alaska s congressional delegation to clear up
the Kenai Peninsula issue, and how it relates to the Al aska
Nat i onal Interest Lands Conservation Act.

9: 35: 46 AM

ANDY SZCZESNY stated support for HIR 4, and introduced hinself
as a fly fishing business owner on the upper Kenai R ver. He
reported that the proposed subsistence area is a heavily used
sport fishing local, supporting thousands of seasonal visitors.
As a nenber of the Methods and Means sub comnmttee, of the
Cooper Landing Fish and Gane Advisory Committee, he recently
attended a three-day neeting to study the proposed subsistence
areas. Gven the current situation, he predicted grave probl ens
in the future pending the passage of this resolution to clear up
t hese i ssues.

CHAI R SEATON asked if his testinony covers the entire area as
described in the CS

MR, SZCZESNY stated that all of the communities should be
i ncl uded.
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9:37:45 AM

RON  RAI NEY, past Chai r man, Kenai Ri ver Spor t Fi shi ng
Associ ation, stated support for HIR 4, and said, “This is the
greatest stretch of the inmagination for C&T that |’ ve observed.”
He opined that the FSB has flagrantly ignored the accepted
federal guidelines. Further, he agreed with previous testinony

that |egal action needs to occur to correct sonme of the ills
that have gone on in the past. He said, “W need to wake up to
the fact that subsistence in sone areas, including the Kenai

Peni nsula, is out of control.”
9: 39: 39 AM

DOUG BLOSSOM Menmber, South Central Regional Advisory Committee
(RAC), stated opposition to HIR 4, and cautioned against
handling the issue in this manner. Al t hough he asserted that
“the federal law is wong, the state law is right,” he stressed
the need for the legislature to work with the federal governnent
to conme to accord rather than divide the communities over a
subsi stence issue. As a nenber of the federal RAC he is charged
with managing the current situation, whether it is correct or
not . The necessary changes wll not occur by passing a
resol ution.

9:42: 31 AM

CHAI R SEATON noted that the CS includes reconsideration for al
of the communiti es.

MR. BLOSSOM reiterated the need for the subsistence issue to be
addressed, on a statewide, legislative |evel. In response to a
question, he explained that the RAC he sits on is simlar to the
state RACs that advise the ADF&G boards. The Federal South
Central RAC receives proposals from the public, reviews the
concerns, and advi ses the FSB

9:44: 29 AM

CHAI R SEATON suggested that the primary question is whether the
FSB has been follow ng federal guidelines and regul ations.

MR. BLOSSOM expl ained the federal |egal stance on determning a
person’s right for C&T harvest. He enphasi zed that, until the
federal and state laws mrror each other, there will continue to
be issues throughout the state.
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9:46: 21 AM

CHAI R SEATON stated that the purpose of this resolution is to
rai se questions. Testinmony has indicated that three changes
appear to have occurred in the FSB s interpretation for C&T
st at us. One is how the consideration of historic vs. long-term
use of a resource is determned, and he asked for a further
expl anat i on.

MR. BLOSSOM rel ayed that, since statehood, Al aska has elimnated

subsi stence use on the Kenai. However, federal anthropol ogists
have done studies indicating the Kenai’s historic use as a C&T
ar ea. In further response, he stated that the FSB considers

this historic aspect, and does not require continuous use for an
area to qualify.

9:48: 22 AM

CHAI R SEATON requested additional information on how fish usage
on state lands could qualify for federal subsistence priority.

9:49: 22 AM

MR. BLOSSOM provided the exanple that, if subsistence users of
federal lands on the Kasilof River could not harvest enough king
salnon, they could curtail fishing downstream in the state
waters, to allow fish populations the possibility of arriving
up-river for subsistence harvest.

CHAI R SEATON asked if the N nilchik net fishery, intercepting
Kenai River salnon, was the qualifier for the Kenai River
wat ershed to be designated for C&T use.

MR. BLOSSOM confirmed that the determ nation for the C&T finding
was that anthropologists ascertained that nmany years ago the
Ni ni |l chik community had fished the Kenai as far inland as Skil ak
Lake. The level of historic participation was not required to
qualify the determ nation

9:51: 54 AM

CHAI R SEATON asked for a legal opinion on whether the CS could
be handled as two issues: Ni nilchik and Happy Valley as one
concern, and a request to “further reconsider its [FSB s]
deci sion regarding the subsistence fishing priority for Hope and
Cooper Landing residents.”
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M5. G LBERTSON noted that the state previously filed a Request
for Reconsideration (RFR) for Hope and Cooper Landing, and has
officially been deni ed.

9:54: 21 AM

MR SEWRIGHT reiterated that the FSB “sidestepped the prior
Requests for Reconsideration, regarding Cooper Landing and
Hope.” In the |atest RFR, January 15, 2007, although the focus
is on the Ninilchik and Happy Valley areas, the FSB was asked to
directly address the prior RFRs. He pointed out that Hope is
“fairly distant” from the Kenai R ver drainage, conpared to
Cooper Landi ng. The Cooper Landing issue has been addressed

and the residents have dissented the subsi stence designation.

9:56: 02 AM

CHAI R SEATON referred to previous testinony concerned with how
the FSB interprets the federal regulations for granting C&T use
of a federal watershed area, when C&T use was established on
state land. He asked for confirmation of this understanding.

MR. SEWRI GHT confirmed the chair’s understanding, and said that
it is a novel approach. The RFR did address that proposition.
He referred the coomittee to the RFR anal ysis on page 2, and the
menbers rationalization statenents quoted on page 9.

10: 01: 00 AM

CHAI R SEATON summarized that these rulings cause concern for
m grating sal non, depending on where the fish are harvested en
route to the headwater spawning grounds. A clear definition of
how the FSB interprets C&T use regulations is inportant, and
could have far reaching effects. Anot her concerns is for how
C&T is qualified based on the traditional use tineline: has
anyone ever fished the area vs. continuous use. He asked DOL if
this is being challenged as the standard.

10: 02: 46 AM

MS. G LBERTSON stated that this issue is also addressed in the
RFR, and pointed out that this will not be a concern if the 8
criteria are adhered to, in accordance wth the state

interpretation. However, the federal interpretation remains in
contrasts wth that of the state, and neither is the FSB
interpretation inline with federal regulation. She assured the
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committee that the state will continue to challenge FSB on this
poi nt .

10: 05: 51 AM

CHAI R SEATON announced that HIR 4 would be held for further
di scussi on.

ADJ OURNVENT

There being no further business before the commttee, the House
Special Conmittee on Fisheries neeting was adjourned at 10:05
a.m.
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