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Representati ve Paul Seaton, Chair
Representati ve Kyl e Johansen
Representative Crai g Johnson
Representative Gabrielle LeDoux
Representative Bryce Edgnon
Representati ve Li ndsey Hol nes

VEMBERS ABSENT
Representati ve Peggy W1 son
COWM TTEE CALENDAR

HOUSE BI LL NO. 74
"An Act prohibiting m xing zones in freshwater spawning waters."

- MOVED CSHB 74 (FSH) OQUT OF COW TTEE
HOUSE BI LL NO. 41
"An Act returning certain duties regarding habitat managenent
from the Departnment of Natural Resources to the Departnent of
Fish and Gane; and providing for an effective date."

- HEARD AND HELD
PREVI QUS COW TTEE ACTI ON

BILL: HB 74
SHORT TI TLE: BAN M XI NG ZONES | N SPAWNI NG AREAS
SPONSCR(s) : REPRESENTATI VE(s) SEATON, GARA, LEDOUX

01/ 16/ 07 (H) PREFI LE RELEASED 1/5/07

01/ 16/ 07 (H READ THE FI RST TI ME - REFERRALS
01/ 16/ 07 (H FSH, RES

02/ 05/ 07 (H) FSH AT 8:30 AM CAPI TOL 124

02/ 05/ 07 (H Schedul ed But Not Heard

02/ 07/ 07 (H) FSH AT 8:30 AM CAPI TOL 124

02/ 07/ 07 (H Heard & Held

02/ 07/ 07 (H M NUTE( FSH)

02/ 12/ 07 (H) FSH AT 8:30 AM CAPI TOL 124
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02/ 12/ 07 (H Heard & Hel d
02/ 12/ 07 (H M NUTE( FSH)
02/ 14/ 07 (H FSH AT 8:30 AM CAPI TOL 124

BILL: HB 41
SHORT TI TLE: TRANSFER HABI TAT DIV FROM DNR TO F&G
SPONSOR(s): REPRESENTATI VE(s) GARA

01/ 16/ 07 (H) PREFI LE RELEASED 1/ 5/ 07

01/ 16/ 07 (H) READ THE FIRST TIME - REFERRALS
01/ 16/ 07 (H) FSH, RES, FIN

02/ 09/ 07 (H) FSH AT 8:30 AM CAPI TOL 124

02/ 09/ 07 (H) Heard & Hel d

02/ 09/ 07 (H) M NUTE( FSH)

02/ 12/ 07 (H) FSH AT 8:30 AM CAPI TOL 124

02/ 12/ 07 (H) Heard & Hel d

02/ 12/ 07 (H) M NUTE( FSH)

02/ 14/ 07 (H) FSH AT 8:30 AM CAPI TOL 124

W TNESS REG STER

ROD ARNO, Executive D rector

Al aska Qut door Counci

Governor’s Transition Team Menber

POSI TI ON STATEMENT: Testified in opposition to HB 41.

THOVAS PEBLER
Anchor age, Al aska
PCSI TI ON STATEMENT: Testified in support of HB 41.

DON BREMNER, Natural Resource Coordi nator

Sout heast Al aska Inter-Tribal Fish and Wldlife Conmm ssion
Juneau, Al aska

POSI TI ON STATEMENT: Testified in support of HB 41, and nade
comments regarding HB 74.

MARK KAELKE, Director

Sout heast Al aska Projects

Trout Unlimted

PCSI TI ON STATEMENT: Testified in support of HB 41.

HERB SI MON
Nel chi na, Al aska
POSI TI ON STATEMENT: Testified in support of HB 41.

RALPH GUTHRI E
Sitka, Al aska
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PCSI TI ON STATEMENT: Testified in support of HB 41.

DR HAL GEl GER

Past President

Al aska Chapt er

Anerican Fisheries Society (AFS)

Juneau, Al aska

POSI TI ON STATEMENT: Testified in support of HB 41.

MATHEW LACRO X, Fisheries Bi ol ogi st

Al aska Departnent of Fish & Gane ( ADF&G

Anchor age, Al aska

PCSI TI ON STATEMENT: Testified in support of HB 41.

M KE M LLI GAN
Kodi ak, Al aska
PCOSI TI ON STATEMENT: Testified in support of HB 41.

KRI STIN SM TH

Copper River Watershed Project (CRW)

Cor dova, Al aska

POSI TI ON STATEMENT: Testified in support of HB 41.

CARL ROSI ER

Retired Comm ssi oner

Al aska Departnent of Fish & Gane ( ADF&G

PCSI TI ON STATEMENT: Testified in support of HB 41.

DR. VI JERREL
Anchor Point, Al aska
PCOSI TI ON STATEMENT: Testified in support of HB 41.

KERRY HOMRD, Director

O fice of Habitat Managenent & Permtting (OHVEP)
Department of Natural Resources (DNR)

POSI TI ON STATEMENT:  Answered question on HB 41.

TOM BROOKOVER, R-V Regi onal Supervi sor

Rest orati on

Habitat O fice

Di vision of Sport Fish

Al aska Departnment of Fish & Gane ( ADF&G

PCSI TI ON STATEMENT: Answered questions on HB 41.

REPRESENTATI VE GARA

Al aska State Legislature
Juneau, Al aska
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PCOSI TI ON  STATEMENT: As prime sponsor of HB 41, joined the
comm ttee discussion and provided conments.

ACTI ON NARRATI VE

CHAIR PAUL SEATON called the House Special Conmittee on
Fisheries neeting to order at 8:32:42 AM Represent ati ves
Edgnon, Johansen, and Johnson were present at the call to order.
Representatives LeDoux and Holnes arrived as the neeting was in
pr ogr ess.

HB 74- BAN M XI NG ZONES | N SPAWNI NG AREAS

8:33: 23 AM

CHAI R SEATON announced that the first order of business would be
HOUSE BILL NO 74, "An Act prohibiting mxing zones in
freshwat er spawni ng waters."

CHAI R SEATON explained to the conmttee that he would like to
nove HB 74 today, on to the House Resources Standing Comm ttee,
and continue hearing testinony on HB 41, w thout novenent.

8:34:57 AM

REPRESENTATI VE JOHANSEN noved to report CSHB 74, Version 25-
LS0337\M Bullock, 2/6/07, out of commttee wth individual
recommendati ons, and the acconpanying fiscal notes.

CHAI R SEATON obj ected for discussion.

8:35:19 AM

REPRESENTATI VE JOHANSEN opi ned that questions remain unresolved
on this bill. The departnents involved appear to regulate in an
effectual manner, and the Al askan resources managenent style is
admred the world over. Although he declared that he is uneasy

supporting this bill, due to its scope, he wll support noving
it out of this commttee.

8:36: 20 AM

CHAI R SEATON clarified that the bill does not wuniversally ban
m xi ng zones; only in spawni ng areas.

8:36:34 AM
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REPRESENTATI VE EDGMON stated agreenent with Representative
Johansen’s comments and concerns, but said that he would not

object to noving the bill from commttee. He stressed the need
to delve further into what this bill will acconplish.
8:.37.:23 AM

CHAI R SEATON renoved his objection.
8:37:29 AM

There being no further objection, CSHB 74(FSH) was reported from
t he House Special Committee on Fisheries.

HB 41- TRANSFER HABI TAT DIV FROM DNR TO F&G

8:37:45 AM

CHAI R SEATON announced that the next order of business would be
HOUSE BILL NO 41, "An Act returning certain duties regarding
habi tat nanagenment from the Departnent of Natural Resources to
the Departnment of Fish and Ganme; and providing for an effective
date."

8:38: 08 AM

ROD ARNO, Executive Director, Alaska Qutdoor Council (AQC),
Governor’s Transition Team Menber, stated opposition to HB 41.
He said that the AOC s nenbership “depends totally” on well
managed habitat, and that the council has been active to protect
the habitat in Al aska since before statehood. He voiced concern
t hat this legislation is *“getting ahead of what t he
admnistration is trying to do.” As a nmenber of the governor’s
DNR transition team he opined:

HB 41 addresses the fish side but there are a nunber

of concerns on the gane side that still need to be
addr essed. C. Thr ough t he process C. t he
comm ssioners ... [wll] cone up wth a better end
pl an.

ROD ARNO asserted that if, following conpletion of the process,
the governor’s plan calls for noving CHW&P to ADF&G he trusts
that it will occur.

8:40: 02 AM
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THOMAS PEBLER stated support for HB4l1l, paraphrasing from a
st at enent which read as follows [ origi nal punct uati on
provi ded] :

It is necessary and appropriate that the “Habitat
Division” be returned to its proper place within the
Al aska Departnent of Fish and Gane. As we all know,
the Board of Fisheries has given its unani nous support
to this intention.

The Departnment of Natural Resources and Fish and Gane
have previously perforned separate roles for the sake
of balancing the resource needs of Al aska. It is
critically inportant t hat these separate roles
mai ntai n an equal status of integrity.

The consequences of Governor Mirkowski’s Executive
Order 107 would only be realized after many years of
cunmul ative effect. Evaluating a 3 % year track record
for permtting projects that are so typically |ong-
termis an inadequate nmeasure of confidence.

Governor Palin has stated that it is inportant to
conduct stakeholder outreach in order to assure the
public that departnments are working cooperatively and
effectively to nanage Al aska' s habitat resources and
consistent with public interest. Havi ng under st ood
Governor Palin and knowi ng that the public’'s desire is
to restore the Habitat Division to its proper place
we must do so by neans of |legislative action as
necessary. The public should then be assured that the
departnments are correct wi t hout the effort of
st akehol der outreach.

It is understandable that there is apprehension at the

expense and effort of, again, noving the office. It
is not convenient that we should have to fix the
m stake of a previous admnistration however, |ong-

term benefits would appreciate as resources could be
accurately be nanaged.

May the Governor and Oficers and Enployees of the
State of Alaska be respectfully rem nded that the
foundations of our state and of our country have not
been achieved by convenient neans and this is our
revered patriotic tradition.
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8:42:26 AM

Nat ural Resource
Inter-Tribal Fish and WIdlife Conm ssion,
41, paraphrasing from a statenent,
[original punctuation provided]:

DON  BREMNER

The Sout heast Alaska Inter-Tribal
Comm ssion have been working on
commercial fishing issues
because they provide a good way of
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generating sustainable
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Fi sh,

The Departnent understands better
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[2] The ADF&G has recognized the need for a
conpr ehensi ve policy of regul ation and
managenent .

[3] The ADF&G has worked to develop plans which
achi eve maxi num sal non abundance. The Depart nent
considers factors which include environnenta

change, habi t at |l oss or degr adati on, dat a
uncertainty, inconsistent funding for research
and managenent , har vest patterns, new or

expandi ng fisheri es.

[4] The ADF&G understands that to effectively
assure sustained yield and habitat protection for
wi | d sal non stocks; fishery nmanagenent plans and
pr ogr ans require consi st ent and controll ed
guiding principles and criteria.

[5] The Departnent has set goals of ensuring
conservation of salnon, and salnmon’s narine and
aquatic habitats, protection of customary and
tradi tional subsistence uses, and other uses, and
the sustained economc health of Alaska fishing
comruni ti es.

Fish, gane, and habitat are natural life cycles which
are the responsibility of the Al aska Departnment of
Fish and Gane. The Departnment cannot abandon their

responsibility in achieving sustainable fisheries
policy in Al aska, even when parts of their role and
authority are legislated away. The Departnent has
State and Federal |egal contracts which say they wll
manage fish, gane, and habitat to achieve sustainable
fisheries.

Passing HB 41 is the right thing to do and we | ook
forward to working with State agencies which are
organi zed to nmke decisions based on experience and
ef ficiency.

8:44: 50 AM
CHAI R SEATON inquired whether there has been a difference of

enpathy or wutilization of experiential know edge afforded the
commi ssion, since OHV&P has been under DNR
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MR. BREMNER explained the confusion to the public and their
ability to participate in departnent decisions, with the current
configuration. He opined, that the systemis not efficient and
is “too divided.”

CHAI R SEATON further inquired whether this comment pertains to
the permtting process or the general governnment regulation of
fish and gane [resources].

MR. BREMNER provided that testinony he prepared on HB 74 m ght
have made this clearer. He answered:

W don’t see a conprehensive plan where we could al
work off the same page. It’s just not like that. W
don’t see a conprehensive plan for HB 74, it has to be
anended. It’s having a conprehensive plan, or guide
that everyone can follow. ... W’ re not |ooking at the
Al aska waters and resources as a whole eco system

CHAI R SEATON encouraged M. Bremer to pursue testifying on HB
74, before the House Resources Standing Conmittee.

8:47:21 AM

REPRESENTATI VE JOHNSON asked how managenent might be different
with OHM&P noved back to ADF&G  Further, he questioned whet her,
if M. Bremmer is advocating having agencies “under one
unbrella,” should other aspects of DNR be noved to ADF&G

MR. BREMNER responded that, under ADF&G OHMEP historically had
nore control over permtting, nmoni t ori ng, measuri ng, and
control, of whatever devel opment was bei ng proposed.

REPRESENTATI VE JOHNSON fol |l owed-up inquiring: “And do you
believe that under DNR that that sanme control and oversight wll
not be there.”

MR. BREMNER related a brief history of the “DNR Wars,” that were
fought in Yakutat, over “run-a-way logging” in the lIcy Bay area.
He conti nued:

They weren’'t paying attention to a lot of the in-
stream and on-site land and water protections. That
is why we noved to form the Yakutat of Fish and Gane
Managenment Conservation [Counsel], because it just
wasn’t working wth DNR That’s the only experience
we have where we can honestly point to sonething where

HOUSE FSH COW TTEE - 9- February 14, 2007



it didn't work. Wth that history of DNR not
enforcing and supporting habitat protection, it’s a
matter of trust. How can we trust them when they
blatantly denied evidence on the ground of what was
taking place. The fish and gane at that ... tinme was
supportive of trying to protect and preserve the
habitat. That’s the experience we have.

8:49: 41 AM

MARK  KAELKE, Director, Sout heast Al aska Projects, Tr out
Unlimted, stated support for HB 41, paraphrasing from a
st at enent which read as follows [ origi nal punct uati on
provi ded] :

| would first |ike recognize the comments on this
matter from fornmer Fish and Gane conmm ssioners and
ot her departnent enployees. Trout Unlimted supports
their viewpoints and experience on this issue and urge
you to do the sane.

It is our understanding that 37 Fish & Gane Habitat
enpl oyees were part of the transfer of that division

to DNR These individuals br ought ext ensi ve
experience in fish and game habitat advocacy with them
at that tine. But we are concerned about what wil

happen when these enpl oyees are repl aced. WIIl their
successors have the sanme know edge, experience, and
coormitrment to our fish and gane resources as that of

their predecessors? It’s obviously a difficult
guestion to answer now, but we believe passage of HB
41 offers the best chance for this as it wll insure

future Habitat enpl oyees work for the agency
specifically charged with protecting fish and gane
habi t at .

| spent 12 years in the sport fishing industry prior
to my work with Trout Unlimted. Doi ng so gave ne an
opportunity to see firsthand not only the great wealth
of fish and game resources we have been bl essed wth,
but also the great wealth of know edge our fish and

gane enpl oyees possess. Wre it not for these
prof essionals and the managenent systens they have
undertaken, Alaska would not likely lay claim to our

position as a pre-emnent sport fish destination, nor
woul d we have, what are generally recognized as the
best - managed commercial fisheries in the world. O her
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econonical ly t angi bl e matters like t he Mar i ne
Stewardship Council certification of our sal non stocks
depends on our continued ability to manage fish to the
hi ghest degree possible. W question whether that is
truly being done now given the current status of
permtting authority.

We believe Governor Mirkowski’s executive order tipped
the balance of permtting power in favor of
devel opnment concerns and we see HB 41 as an
opportunity to set things back to the way they should
be. W believe it’'s very hard to argue with the 50-
sonme years of successful fish and gane managenent that
took place before that executive order. Furt her nore,
as mjor projects like the Pebble Mne enter the
permtting process, the people of Al aska should be
assured that ADF&G the agency specifically charged
with maintenance of fish and gane habitat, is doing
exactly that.

8:52:38 AM

HERB SI MON, Nel china, stated support for HB 41. He recounted
recent experiences, Wwth the new departnental configuration,
whi ch have been detrinental to the Sheep Muntain area. He
underscored that the stewardship of the area is at risk in the
hands of DNR Further, he stated that DNR bypassed input from
ADF&G on a planned |and disposal/sell-off in the Sheep Muntain
area. As an area that borders the Nel china caribou herd cal ving
area, as well as being an inportant habitat area for two species
of sheep, this is a designated special use area. He posed the
gquestion of why DNR would allow opening this habitat up for
m ning and | and disposal. This was in direct violation of the
stipulated use for this resource area. Wth public input, and
the resultant involvenent of ADF&G DNR was not able to go ahead
as pl anned. However, a current proposal for the gas pipeline
would cut a swath through this critical Sheep Muntain area,
whi ch has caused the Foundation for North Anmerican WIld Sheep
(FNAWS) to | odge a formal conplaint against the state.

8:59:12 AM

CHAIR SEATON requested that witten details, on the Sheep
Mountai n i ssue, be provided for the commttee’ s investigation.

MR.  SI MON concl uded: “That’s just a brief sumary, there’'s a
lot nmore. ... | ... believe that we should never sacrifice a
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renewabl e resource position for sonething that is non-
renewabl e.”

9: 00: 55 AM
RALPH GUTHRI E st ated support for HB 41 and sai d:
The nove to DNR, ... takes away the advocacy that

would normally happen in the Departnent of Fish and
Ganme. This nove created quite a lot of attrition and

people that are hired out of DNR are hired ... when
they agree with what DNR is doing. ... The part that

bothers ne is that wthout a strong advocacy
things are going to happen down the line, as nore
attrition happens, it will weaken the Habitat

Division, and |"'mreally worried about that part.
9: 02: 44 AM

DR. HAL CEl GER, Past President, Alaska Chapter, Anerican
Fisheries Society (AFS), described AFS as a professiona
organi zati on conprised of over 400 scientists, fishery managers,
and other research specialists in Al aska. The society receives
requests to nmke official coments on various devel opnental
projects being undertaken in the state. These requests are not
routinely responded to, as the societies mssion is for the
review of professional standards. The societies focus is
brought to bear on issues that would question the quality of
scientific advice provided, and utilized by the state, for
granting project permts. This occurred with a permt issued by
DNR for the use of commercial jet boats on the Chilkat Bald
Eagl e Preserve. Dr. GCeiger paraphrased from the published
article, Juneau Enpire, M/ Turn guest editorial, August 23,
2005, which addressed this permt process [original punctuation
provi ded] :

In the Pacific Northwest, the word salnon is typically
followed by the word crisis. The Colunbia River, once
the largest producer of Pacific salnon in the world

now has less than 5 percent of the salnon it once had.

In the last 50 years, over $3 billion has been spent
to restore runs in the Colunbia, and largely failed
In Alaska, the opposite happened. In the 10 years

before Al aska took over salnon managenent from the
federal governnment, the total commercial catch never
exceeded 51 mllion fish; since 1990, the statew de
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comercial catch has never dropped below 123 nillion,
and it has been above 200 mllion tw ce.

VWhat's the difference between Al aska and the Pacific

Northwest? Well, there are several things, including
ocean conditions. Even so, the nost inportant
difference is Al askans valued sal non. Al askans

demanded aggressive protection of the fish stocks and
the habitat that sal non need to survive and reproduce.
The Alaska Board of Fisheries sumed it up pretty
clearly in its Sustainable Salnmon Fisheries Policy:
"Alaska's sal nmon fisheries are healthy and sustainable
| argely because of abundant pristine habitat and the
application of sound, precautionary, conservation
management practices."”

What's changed? Recently habitat protection and
permtting was transferred from the Al aska Depart nent
of Fish and Gane to the Departnent of Natura
Resour ces. Wen this change took place, many
organi zations expressed their concern that this
managenent would be taken from a vigilant and
effective institution and turned over to a group too
quick with a rubber stanmp and a slogan. Since then we
have heard a ot about "responsi ble resource
devel opnent," but what does that really nean?

The executive board of the Alaska Chapter of the
Anerican Fisheries Society is very concerned about the
way the Departnent of Natural Resources reached its
recent decision to open parts of the Chilkat Bald
Eagle Preserve to very large commercial jet boats. W
reviewed the same scientific studies DNR did, and we
don't see how they canme to the conclusion that these
comercial activities pose no risk to sal non. It is
worth nentioning these jet boat operators have been
working in the Chilkat River since before 1990, and we
do not want to see them shut down or put out of
busi ness. The only issue is whether to keep sone
reasonable tine and area restrictions to protect
sal non during spawni ng and mgration.

To be fair, DNR does have sonme new information that
some of the early fears about the jet boats are
unjustified. But DNR has not taken a conprehensive
| ook at all the issues. They gl ossed over way too
much, m sunderstood or exaggerated the optim stic side

HOUSE FSH COW TTEE -13- February 14, 2007



DR CGEIGER referred to the testinony

of the science, and just ignored the negative and the
uncertainty. In other words, before DNR, the fish got
the benefit of the doubt. Now, it looks Ilike DNR
wants to see conclusive proof of damage before they
will act in favor of the fish.

That is our issue here: Real habitat nanagers should
pl ace the burden of proof of "no harm on the person
or conpany wanting to do the activity that puts fish
at risk. DNR needs to do what it takes to understand
what the real risks are, not just assume that if there
is no information that everything will work out fine.
DNR seens to be saying as long as they do not have
conclusive scientific evidence that sonme activity is

causing sone harm then don't worry, be happy. That
is not how nost people treat valuable assets in their
own personal lives, and that is not how we should be

treating this val uabl e shared resource.

Since well before statehood, Al askans wanted our
salnon fisheries protected and carefully nanaged.
Republ i cans, Denocr at s, rural resi dents, city
dwel lers, all of wus, valued the jobs our salnon

brought, valued the fish we used for food, and val ued
these fish for many other reasons. W recognize that
DNR is new to this permtting business. W hope they
are still just learning the ropes. However, if the
opposite of precautionary managenent is our new way of
doing business in Alaska, the Pacific Northwest has
already clearly shown us where this | eads.

this commttee on February 12, 2007, which made assurances

t he

current habitat biologists at OHW&P have the

gqualifications that the habitat biologists had at ADF&G
st at ed:

I f you think about it, baseball teanms that didn't even
make the playoffs had players wth the sane
qualifications as the players who won the Wrld
Series. There's far nore to it than just studying the

basic qualifications. | think if we're interested in
an organization that is truly effective, you have to
ook at the culture. Qur organization is very
concerned about the culture, and the lack of

prof essional standards, as we see it, that are going
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into the decisions [being made at], and the advice
com ng out of, DNR

9:08: 55 AM

MATTHEW LACRO X, Fisheries Biologist, A aska Departnment of Fish
& Gane (ADF&G, stated support for HB 41, paraphrasing from a
prepared statenent, which read as follows [original punctuation
provi ded] :

For the past five years | have worked as a permtter
and project reviewer for both the Departnents of Fish
and Ganme (ADF&GS) and Departnment of Natural Resources

( DNR) . | am here on ny own time providing this
testinony as a private citizen. It is based on ny
personal experiences and opinions. In no way does

what | say reflect the official position of any office
or division within either the Departnment of Fish and
Ganme or Natural Resources.

| strongly support returning Fish Habitat permtting
authority to the ADF&G

| was working for the ADF&G within the fornmer Habitat
and Restoration Division as a permtter when CGovernor
Mur kowski issued Executive Order 107. As a result of
the Executive Oder the Habitat Division was
elimnated along with thirty percent of its positions.
The remaining positions were split between ADF&G s
Sport Fish Division and the new Ofice of Habitat
Managenment and Permtting (OHV&P) at DNR | was one
of those that received a |ayoff notice.

But | was not laid off. Instead, | was offered a
position within the new OHW&P area office in Palner.
| accepted the position, and began work to open the
new office. | was the only biologist in the office
for the first several nonths, and | received a
director’s commendation from Kerry Howard for the work
that | did during that tine. In total, | spent two
and one-half years with the OHV&P. | have been back
with ADF&G as a permtter in the Sport Fish Division
for the past eighteen nonths.

| relate ny personal history so that you know that |

am not presenting innuendo or hearsay. | have been
issuing permts and coordinating per the ADF&E DNR
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Menor andum of Understanding (MOU) ever since it was
originally witten. This has been al nbst four years,
and | can say that the argunents put forward by those
who support keeping Fish Habitat permitting within DNR
are di singenuous to the extrene.

The mantra from these supporters seens to be: “.it is
the sane statutes, sanme biologists, sane protections,”
but this is far fromthe truth. If there truly is no

difference in protection, why did our fornmer governor
feel so strongly that creating OHV&P was necessary? |
will tell you why. Because there is such a thing as
corporate culture, because concentrating permtting
and project review authorities wthin DNR was
essential to sending the nmessage and creating the
reality t hat was central to t he Mur kowsKi
adm ni stration’s goal s.

That nessage and reality was that the State of Al aska

was “open for business.” That the state was pro-
devel opnment, and that facilitating devel opnent was a
priority within all state agencies. The gover nor

publicly stated tinme and again that he was noving
permtting to DNR because ADF&G had stalled or bl ocked
devel opnent proj ects. The governor’s sole purpose
for creating OHW&P was to grease the skids for
devel opnent .

| saw first-hand the differences in perspective
bet ween ADF&G and DNR At ADF&G, the focus was on
doing a conplete, in-depth review of pr oposed
proj ects. In-depth reviews do occur at OHW&P, but
there is a greater focus on short review tines. At
ADF&G, we take a broad view when review ng projects,
considering potenti al inmpacts to all fish and
wildlife, as well as users of the resource. The OHWV&P
focuses nmuch nore closely on anadronous fish.

At ADF&G we address likely inpacts and recomend
conservative rmanagenent neasures to maintain the
existing high quality and productivity of our

resour ces. At OHWRP, applicants are given all
reasonabl e doubt . The burden is on the biologists to
denonstrate “significant” and direct impacts to
“i nmportant” or “high val ue” fish or wildlife
popul ati ons before activities can be conditioned. In

sonme cases, such as inpacts to spawning habitats the
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full scope of the problem may not be apparent for
years; and no one is out l|ooking for or docunenting
t hem But even docunented inpacts may be ignored if
avoi di ng them woul d add costs to a project.

At ADF&G detailed permts are witten wwth a focus on

their clarity and enforceability. This is nuch |ess
of a concern at OHWP. And there were sideboards
placed on ny work at OHW&P. If at all possible,
permts were to be three pages or less, with five or
fewer stipulations. Detailed project descriptions
wer e di scouraged. If they didn't like the focus of

your review, they sinply took the project away and
gave it to soneone less inclined to “rock the boat.”

O just changed your work. Proposed projects that
were inconsistent wth coastal standards becane
consi stent, eight alternative neasures becanme one, and
ten stipulations becane three.

This is significant because violations of the Fish
Habitat permitting statutes are crimnal rather than
civil offenses. Wiile other state agencies may also
issue permts for a given project, generally the CHV&P
permt is the only one that can be effectively

enf or ced. Violators can be cited by conm ssioned
OHWP staff or by the state troopers. Vague permts
are difficult to enforce. The Division of M ning,

Land and Water within DNR mght issue a twenty-page
permt with twenty conditions, while the OHV&P permt
(the one that actually could be enforced) m ght be two
pages with two stipul ations.

Kerry Howard testified on Mnday about the close
working relationship that exists between OCHV&P and
ADF&G. About how OHWBP routinely consults with ADF&G
bi ol ogi sts on every project “bigger than a bread box,”
and how seventy-nine percent of OHM&P bi ol ogi sts once
wor ked for ADF&G If this is the case, then why not
send the OHWBP bi ol ogi sts back to ADF&G were they cane
fronf

If so many of the OHW&P staff really are co-located
with ADF&G why would it be so “disruptive” to return
permtting to ADF&G? By the way, ADF&G does not have
permanent staff based in the Kenai River Center. W
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did have permtting staff there — those individuals
now wor k for DNR

| f ADF&G really has the expertise that OHVEBP personnel
need to do their jobs; and if OHAWP permtters really
do rely on and incorporate the input they receive from
ADF&G staff, how does it possibly make sense for DNR
to have that permtting authority instead of ADF&G?

It makes sense if you want DNR to have editing and
veto power over ADF&G s comments and concerns. And
that is how things are now. ADF&G provides “input”
that can be disregarded by DNR. |f DNR does not agree
wth ADF&G s comments, those coments sinply do not
get passed on to the coastal program or to project
proponents and do not becone part of the public
record. The silencing of dissent was a major factor
in concentrating review and permtting authorities

wi t hi n DNR.

In her testinony, M. Howard pointed out that ADF&G
was granted a “full seat at the table” regarding
review of the prospective Pebble m ne. This seat at

the table was only granted after the ADF&G protested
that the OHW&P was editing its comments to the Large
M ne Team In fact, OHM&P refused to pass on a
menor andum regardi ng wildlife baseline study needs.

ADF&G may have a seat at the table, but no authority,
and we still had to submt comments through OHV&P for
the recent coastal review of exploration activities.
And this seat at the Large Mne Teamtable is only for
Pebbl e, not for any other nines.

Al t hough Executive Director Howard pointed out the
common responsibilities of all state agencies under
our constitution, the departnents of Fish and Gane and
Nat ural Resources are not interchangeable, and neither

are their respective biologists. If they were, there
wuld be no need for an MM between the two
depart nments. There would be no need for OCHWP to
consult with ADF&G or for ADF&G to review projects at
al | .

W know that the idea of “.sane statutes, sane,
bi ol ogi sts, same protections” is false. That is why
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there is an MO, and why even the current governor
acknow edges that it is necessary.

About that MOU. |If there is such a close relationship
between the two departnents, why is this MM el even
pages long, and why has it been anended four tinmes in
| ess than four years? Even if | didn't already know
how convoluted and unworkable this docunment is,
Governor Palin's letter to the boards and Ms. Howard's
testi mony woul d gi ve ne pause.

If the MOU is the key to coordination between the two
departnments, why should we accept that a “new and
i nproved” version would be any nore effective than the
previous five versions? If the MM is about
coordination, and if OHWP really does contact the
ADF&G on all projects “bigger than a breadbox,” why
didn’t they contact ADF&G about the Rock Creek m ne?
O about <coal exploration activities wthin the
Mat anuska Valley Mose Range? The MOU identifies
ADF&G as the lead for review of activities within the
Mbose Range. Per haps these projects are snaller than
a breadbox.

And if the working relationship between DNR and ADF&G
is so congenial, why is it that virtually the only
permt denial issued by the Palnmer OHWP office in the
| ast eighteen nonths was issued to ADF&G? This is in
referral to the beaver dam renoval project brought up
by Ms. Howard during her testinony. Wy is it that
OHV&P couldn’t work wth the ADF& to nodify the
project instead of issuing a denial? And why exactly
did the OHWRP deny this application when they have
issued permts to the Forest Service and other
applicants for the sane activity?

In conclusion, | need to say that | have nothing
agai nst OHMEP bi ol ogi sts. They did not create the
situation and for the nost part are conscientiously
doing the best they can under difficult circunstances.
These are good biologists who do good work, but the
reality is that neither departnent currently has the
necessary staff to adequately protect the state’s
val uabl e fish and wldlife resources.

| do object to the nessage that is being given to this
commttee, to the legislature as a whole, to the
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governor, and to the public. That nessage is that
there are no issues here, that the protection provided
to our resources is the sane as it was prior to EO
107. It is not. The state lost many of its nost
experienced permtters and project reviewers as a
result of that Order. Review responsibilities are
fragnented and uncoordi nat ed. There is nor e
duplication, not |less, and the work is being done by
fewer, |ess experienced biologists. It will take
years for either ADF&G or DNR to rebuild the capacity
| ost as a result of EO 107.

The big loser here are the resources, and of course
the public that utilizes and depends on them I f we
truly focused on protecting and mintaining the
resources for the public in accordance wth the
constitution it wouldn't matter who issued the
permts. Unfortunately, however, we are not there
yet, and so it does matter. The OHM&P has
denonstrated a wllingness to defend devel opers and
i ndustry, but have they shown they are wlling to
defend our fish and wldlife? |If Executive Director
Kerry Howard had given one exanple of when OHWP had
stood up in opposition to a position taken by DNR we
could give them the benefit of sonme doubt that they
were first and forenobst |ooking out for the resource.
But she did not. The OHV&P is 37 people in a very
| arge and powerful departnent, and frankly, | don’'t
think that they are wlling to fight their own
conmi Ssi oner .

The ADF&G on the other hand, has a proven track
record of being wlling to fight to protect the

state’s fish and wldlife resources. If the
| egislature recognizes the true value of these
resources, it wll realize that +they are worth

fighting for, and it will give the ability to do so
back to ADF&G

| urge you to return Fish Habitat permitting to ADF&G
9:16: 15 AM

REPRESENTATI VE  JOHNSON referred to previ ously di scussed
corporate culture differences of the two departnents, and asked:
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Since you ve worked in that departnent, ... [did] you
ever feel pressured or felt |ike anything you brought
forward woul d have jeopardi zed your position, or your
standing; did you feel threatened in any way when you
were at OHMVEP.

MR. LACRAO X responded:

| never felt threatened, no. Did | feel pressured to

change ny analysis of projects, yes. Was anal ysi s
that | conducted changed, yes. Everything goes up
through a review process that’'s typical in al

agencies, ... but there is a definite difference in
corporate perspective, corporate culture, within fish
and game and DNR. ... The benefit of the doubt is
given to project proponents and devel opers, as opposed
to the resource, in the case of OHWP. ... It’'s

typical for results of analysis to be nodified,
changed, or for projects to be taken away from revi ew
biologist, if certain individuals don't agree with the
conclusions that are reached, and given to another
biologist to finish the review, [one] who is |ess
likely to rock the boat.

REPRESENTATI VE LEDOUX i nquired about M. LaCroix’s confort |evel
in bringing this testinony forward.

MR. LACRO X responded that he is not confortable providing this
testinony, as a state enployee, but nore so being at ADF&G than
DNR.

9:19: 00 AM

REPRESENTATI VE EDGVON acknow edged the conpelling testinony
received, and stated that his district’s future existence
depends on the protection of the habitat. He referred to A
CITIZENS QU DE TO THE ALASKA CONSTI TUTION (Al aska |egislative
Research Agency, Gordon S. Harrison, 39 ed. 1992), which
describes how the Alaska Constitution is deeply rooted in the
princi pl es of conservation for sustained yield and nmultiple use.
He advi sed:

[ These are] doctrines that have guided not only our
resource managenent policies, over the many years [of
statehood], but also have guided the Departnment of
Fish and Gane, and the Division of Habitat up until
2003. ... | haven’'t had anyone tell nme that the
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Habitat Division was broken before it was nobved over
to DNR We [have] nany years on the record to show
that the Division of Habitat was doing its job
ef fectively.

REPRESENTATI VE EDGMON said that, having heard from the many
i nvol ved and distinguished witnesses, and with respect to the
governor’s decision process and fellow conmttee nenbers, he
woul d urge support to nove OHM&P back to ADF&G

9:21:13 AM

M KE M LLI GAN, Kodi ak, stated support for HB 41, and opined that
the “single nost inportant issue” is the Dingell-Johnson Act
funding. These federal D-J receipts are directed to state fish
and game departnents, specifically for the wuse of habitat
divisions. He stated that the question of the continued receipt
of these funds was not answered publicly by the Mirkowski
adm nistration, nor has it been asked and answered in this
debate, but he stressed that this is a critical, pivotal
guestion to be answered prior to the novenent of this bill to
the finance conmttee. For clarity he asked:

Has the state lost its access to the Dingell-Johnson

nmonies for the funding of the Habitat Division. [If it
did | ose those nonies has it been able to access those
nmoni es for other purposes. And finally, wll the

state be able to get those nonies back if this House
Bill 41 passes.

REPRESENTATI VE LEDOUX asked if the D-J funds were received prior
to the transfer of CHWEP to DNR

MR. M LLI GAN responded that the D-J funds were being received
and at that tine constituted the sole funding source for OHV&P.

9:26: 06 AM
KRISTIN SMTH, Copper River Watershed Project (CRW), stated

support for HB 41. She said that this issue “speaks to the
heart” of the CRW mssion, which enphasizes integrating the

effects of developnment on all types of capital including:
social and cultural, economic, and natural resources. The
definition of sustainable econom c devel opnent, as recogni zed by
CRW is: “A project, or an effort, that can enhance at | east
one of those type of capital wthout detracting from the
ot hers.” Because salnon are a public renewabl e resource, they
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should be managed specifically for annual productivity.
Further, she enphasi zed:

W hear niners, and |land developers, and |oggers
conplain about the expense of erosion control and
stream protection. But if you look at the expense
that Oregon and Washington [state] are facing of
trying to ... [restore] salnon in their streans, the
expense ... is outrageous, and it’s just too great an
expense for us to |lose the resources we have and then
try to restore them later. ... The function of the
Departnment of Fish and Gane is critical and for these
reasons we believe strongly that salnon need an
i ndependent voice to insure that balance in decision
maki ng.

9: 28: 59 AM

CARL ROSIER, Retired Conm ssioner, Al aska Departnment of Fish &
Gane (ADF&G stated support of HB 41, and opined that this is

one of the nobst inportant issues this session. He pointed out
that the decision to nove OHM&P to DNR was never discussed in
the halls of 1egislature. Conti nuing, he paraphrased from a

prepared statenment which read as follows [original punctuation
provi ded] :

| began fisheries work in Alaska in 1955, went to work
for Alaska Departnent of Fish and gane (ADF&G

Conrer ci al Fisheries Division in 1959 and held
positions of increasing responsibility with comrercia
fisheries as an Area Manager Bi ol ogi st , Regi on
Super vi sor, Di vi si on Di rector, and Deput y
Comm ssioner. | left State enploynent in 1980 to take
over as Chief of Fisheries Developnment wth the
Nati onal Marine Fisheries Service. In this position |
am proud to have been of help in the Anericanization
of our Exclusive Econom c Zone. | capped ny fisheries

career by serving Governor Hickel as Comm ssioner of
ADF&G from 1990- 1995.

First I would like to say that | fully support and
agree with the testinony presented on Mnday [ February
12, 2007] by M. Lance Trasky. Needl ess to say | am
extrenely proud of the job the professionals of ADF&G
have done in protecting and extending the fish,
wildlife, and aquatic plant resources of our state.
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ADF&G has a 50 year history of fishery managenent and
habitat protection that is the nodel and envy of every
state fortunate enough to have anadronous fish
popul ati ons. Al aska’s success has cone about as the
result of a strong fishery managenent program and
habitat protection for long term sustainability and
abundance. California, Oregon, Wshington [state],
and the southern half of British Colunbia have all
seen their salnon stocks decline precipitously due
largely to danage by other extractive industries such
as irrigation, electric generation, [|ogging, mning,
urban pollution, and in sone cases over-fishing. The
costs of rebuilding, if possible, will be in the 100's
of mllions of dollars; not to nention the periphera
costs associated wth an ever increasing federal
i nvol venent as the |list of endangered species
continues to grow. Wth the transfer of the habitat
function to DNR, Al aska has now placed our resources
on the sane slippery slope that has caused the
declines in the majority of coastal areas supporting
anadr onobus st ocks.

We all know that the resource extractive industries
are the future of Alaska, but we have to be snart
stewards in terns of protecting the renewable versus
non-renewabl e resources. Yes, there have been sone
probl ens between industry and the habitat staff, but
the transfer of the Division of Habitat to DNR did
nothing to resolve anything except exacerbate the
controversy. The 1l ogging |eadership as well as sone
segnents of the mning industry were the political
friends of Mirkowski that forced the transfer and have
placed the fishery resour ces in a dangerous
conprom sed position. These resources are renewabl e,
they support the econony of many Al aska conmuniti es;
comerci al salnon alone are valued at between $500 to
$800 million annually. Fisheries in Al aska are second
only to oil in ternms of economic inportance. This is
a resource that deserves to be represented at the
cabinet Ilevel wunder an agency charged wth their
wel f are. That was exactly what our early Legislators
decided in placing this responsibility wth ADF&G
That decision, in ny view, is as good today as it was
when title 16 was promulgated in the late 1950 s.

| am pl eased that Governor Palin has elected to take a
second |l ook at this issue. She has not been hesitant
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to reverse bad deci si ons by t he Mur kowsKi
adm nistration and | believe that upon closer scrutiny
the Governor will see through the political nonsense
espoused by the previous adm nistration and the greed
of the industries that have been willing to conpron se
a great resource so inportant to so many Al askans.
Control of the habitat by a deputy comm ssioner under
a Comm ssioner charged wth nmanagenment of |and
resources sinply nmakes no sense.

In conclusion, the mnmenoranduns of understanding may
sound good. However, they wll only work if the
signature parties are somewhat equal in authorities.
DNR currently holds all of the policy aces in this
regard and wth all due respect to the -current
Conmi ssioner of DNR, the interagency agreenment wll
not stand the test of tine.

9:35: 57 AM

REPRESENTATI VE EDGMON asked that, given the terns of the Al aska
Constitution and the principles of conservation, sustained
yield, and nultiple uses, “what agency is best served to protect

our natural resources.”
9:36: 31 AM

MR. ROSI ER enphasized that ADF&G is the agency to best nanage
Al aska’s fish and wildlife resources. He el aborated:

There was certainly controversy here in terns ... of
who should do this, but when you | ook at the basis for
the decision ... it was personal attacks in many cases

by political types from the industry | eadership.
They had been after doing this thing for at |east

three years. They made a run on it when | was
conmmi ssi oner . W beat the industry back, at that
time, largely the 1logging industry. ... Politics

changed, for a nonent in tine, and the Mirkowski
adm nistration noved into that in hopes that they
could grease the skids for devel opnent. Devel oprent
that had been on-going. W’'ve got a lot of mines in
Al aska, we’'ve still got sonewhat of a |ogging
i ndustry, not the way it was, but the |logging industry
refused to change in terns of their products ... and
they were out paced by foreign activities producing
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the sane products that we were, at a cheaper price

It was not the agencies that put the logging ... out
of business, in Southeastern Alaska, or in any other
part of the state. QO her factors ... effected them

much nore, but the scapegoat that they |like to use
[is] always the agencies and the regulations on their
i ndustry.

9: 38: 59 AM

DR VI JERREL stated support for, and urged the passage of, HB
41.

9:40: 06 AM

CHAI R SEATON cl osed public testinony and directed attention to
the testinonies being added to the commttee packet; received
from Bruce Baker, the Carlson famly, Doug HIl, Stephen Taufen,
and Jeff Parker.

9:41: 14 AM

REPRESENTATI VE JOHNSON asked for the intent on the bill and
expressed concern for the corporate culture issues, which remain
unr esol ved.

CHAI R SEATON restated his intention to hear and hold this bil

t oday, pending the receipt of additional information. He noted
that sone questions may be answered, at this time, by the DNR
and ADF&G personnel prepared to testify.

9:43: 03 AM

KERRY  HOWARD, Director, Ofice of Habi t at Managenent &
Permtting (OHM&P), Departnment of Natural Resources (DNR)
offered that the DJ funding is not available to DNR
Responding to Chair Seaton’s inquiry about how the division is
funded, she directed the conmttee’'s attention to the DNR
handout and the pie chart entitled DNR OHWP FY08 Funding
Sources. The chart indicates the division funding as being: 71
percent General Funds, 18 percent |I/A Receipts, 6 percent SDPR
and 5 percent Cl P Receipts.

9:45: 13 AM

REPRESENTATI VE JOHNSON asked what ampunt is currently received
by the state under the D-J funding.
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TOM BROOKOVER, R-V Regional Supervisor, Restoration, Habitat
Ofice, Dvision of Sport Fish, Al aska Departnent of Fish & Gane
(ADF&G), refrained from guessing at the historic D-J funding
figures provided to OHW&P. However, he stated that the FYO08
budget request includes D-J funds totaling approximately
$485, 000 dollars, to administer five research projects.

CHAI R SEATON requested that the commttee be provided with the
details of the D J funding. Additionally, he stated that a
"chief question” seens to be the difference in corporate culture
between the departnments, and how each department views its
primary objectives. Also, he asked M. Howard to provide
exanpl es of OHM&P project data anal ysis being changed, ignored
or utilized in a selective manner, as public testinony suggests
that information has been retarded by DNR in the permtting
process. The commttee nust establish if there is a change in
how deci sions are mde based on the current agency
configuration.

REPRESENTATI VE LEDOUX pointed out that the corporate culture
argunent may not be fully determned by this conmttee. To sort
this out would require speaking to the current and past
enpl oyees of OHM&P, off the record, without identification; this
does not seem pl ausi bl e, she opi ned.

CHAI R SEATON advised that the Palin admnistration has stated
intent to research and scrutinize the issues of this nove.
Questions which this comrittee generates my give rise to
di scussions to help the governor in her decision.

9:53: 04 AM

REPRESENTATI VE GARA j oi ned the panel for discussion.

9:53:19 AM

REPRESENTATI VE HOLMES observed that no one is being denoni zed by
this commttee. The best "fit", for everyone, is in the
forefront of this discussion.

9:54: 32 AM

REPRESENTATI VE JOHNSON acknow edged that the culture of the

organi zations may not be able to be answered; however, the
divisions and the public need to know that the legislature is
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aware and concerned for being able to obtain unbiased, sound
and accurate scientific advice.

CHAIR SEATON stated that interrogatives wll be nmde and
publ i shed on the record.

9:56: 14 AM

REPRESENTATI VE GARA, Al aska State Legislature, as prine sponsor

confirmed that there is a reason why the corporate culture
exi sts, and why noving a division from one agency to another
woul d have a nmjor inmpact on the states resources. The first
consideration on this decision should be for the testinonies
provi ded: constituents with first hand experience; experts in
the field; and particularly every ADF&G commi ssioners who served
prior to the Mirkowski adm nistration. These wi tnesses, he
poi nted out, have unaninously testified that habitat protection
was better served with OHV&P | ocated in ADF&S and that there is
a tangible difference of permtting policy, since the office was
nmoved to DNR.  To understand why, he offered, it is inportant to
under stand how the decision process was handled prior to the re-
organi zation and how it has been working since the nove.
Hi storically, when a difference of opinion occurred, because
ADF&G wanted to protect fisheries to a greater degree and DNR
wanted to nove ahead wth a particul ar devel opnent project, the
two conmm ssioners, with equal power, would cone to the governor

for a policy decision. This maintained the bal ance of equal
authority between the comm ssioners. Gven the current
configuration, if habitat biologists deem it necessary to
protect a fishing stream the conm ssioner of DNR may nake a
unilateral choice to disregard the recommendation; in effect
provi di ng DNR  “veto” power over an OHVEP deci si on.

Additionally, he pointed out, that each of these departnents is
charged with viewing the resources of the state differently,
accounting for opinions to differ. Each departnent views the
same project through a different lens to maintain conpliance
with state statutes. The departnment of DNR has the duty to
“devel op and conserve, our resources for the maxi num benefit of
the state.” This provides a broad area of discretion, he
opi ned, which allows the appointed conm ssioner to choose a
i beral or conservative approach. The comm ssioner of ADF&G is
not all owed that discretion.

REPRESENTATI VE GARA paraphrased from AS 16.05.010 and AS

16. 05. 020, which read as follows [ origi nal punct uati on
provi ded] :
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Sec. 16.05.010. Comm ssioner of fish and gane
shall be a qualified executive with know edge of the
requirenents for t he protection, managenent ,
conservation, and restoration of the fish and gane
resources of the state.

Sec. 16.05.020. Functions of conm ssioner.
The conm ssi oner shal

(2) rmanage, prot ect, mai nt ai n, i nprove, and
extend the fish, gane and aquatic plant resources of
the state in the interest of the econony and genera
wel | -being of the state;

REPRESENTATI VE GARA stated that the ADF&G conmm ssioner s
charged with pronoting the state’s natural resources to benefit

the econony. This is different than the mandate for the
comm ssioner of DNR to cultivate the state’s econony over those
same resources. He pointed out that, although the difference
may sound subtle, it is the reason that these two departnents
exist, and answers the corporate culture question. The
difference arises out of the statutory mandate being interpreted
for each interest. He offered that the director of OHWP is,
and the biologists at DNR are, doing their work “as well as they
can.” In sunmary, he wunderscored the difficulty for any

enpl oyee to testify contrary to the opinion of a supervisor, at
any tinme, on any issue; not necessarily out of direct fear of
retribution.

10: 01: 45 AM

REPRESENTATI VE EDGVON cal l ed for additional testinony in support
of the current departnental configuration.

10: 02: 16 AM

CHAI R SEATON announced that he will re-open public testinony, on
HB 41, if necessary.

[HB 41 was hel d over. ]
ADJ OQURNNMENT
There being no further business before the commttee, the House

Special Conmittee on Fisheries neeting was adjourned at 10:02
a.m
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