HOUSE FI NANCE COWM TTEE
April 28, 2007
April 29, 2007

11: 07 A M

CALL TO ORDER

Co- Chair Meyer called the House Finance Conmittee neeting to
order at 11:07:03 AM

VEMBERS PRESENT

Representative M ke Chenault, Co-Chair
Representative Kevin Meyer, Co-Chair
Representative Bill Stoltze, Vice-Chair
Representative Harry Crawford
Representati ve Ri chard Foster
Representative Les Gara

Representati ve M ke Hawker

Represent ati ve Reggi e Joul e
Representative Mke Kelly
Representative Mary Nel son
Representative Bill Thomas Jr.

MEMBERS ABSENT

None
ALSO PRESENT

Representati ve Kyl e Johansen; Davi d Scot t, Staff,
Representati ve Kyle Johansen; Diane Casto, Section Manager,
Prevention and Early Intervention Section, D vision of
Behavi or Health, Departnment of Health and Social Services;
Ri chard Godfre, Mendenhall Valley Tesoro, LLC., Juneau; Joan
Cahill, Juneau

PRESENT VI A TELECONFERENCE

G ndy Dr i nkwat er, Assi st ant Att or ney Gener al
Commerci al / Fair Busi ness Secti on, G vil Di vi si on
(Anchorage), Departnent of Law, Anchorage; Steve Rush,
Hol i day Stationstores, I nc., Anchor age; John  Trebow,
At t or ney, Hol i day Stati onstores, Inc., Anchorage; Kip
Knudson, External Affairs Manager, Tesoro Al aska Conpany,
Anchor age; Jason Moulton, Safeway Carrs, Anchorage; Mchelle
Toohey, Director, Public Relations & Advocacy, Anerican Lung
Associ ation of Al aska, Anchorage; Suzanne Meunier, American
Heart Associ ation-Al aska, Anchorage; Stephen Warren, Youth
Tobacco Prevention Manager, Sitka Community Hospital, Sitka;
Roger Hanes, President, Sea-Market G ocery Association,
Sitka
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SUMVARY

HB 187 An Act relating to holders of business |icense
endorsenents for sales of tobacco products.

HB 187 was HEARD & HELD in Committee for further
consi derati on.

#HB187

11: 07: 41 AM

HOUSE BI LL NO. 187

An  Act relating to holders of Dbusiness |I|icense
endorsenents for sales of tobacco products.

DAVI D SCOTIT, STAFF, REPRESENTATI VE KYLE JOHANSEN, noted that
HB 187 addresses the lack of Due Process under the 5"
Amendnent of the Alaska and U'S. Constitutions that
retailers face during busi ness license enforcenent
proceedi ngs under AS 43.70.075. He pointed out the handout
fromthe State of Al aska Superior Court decision in the case
of Holiday Alaska Inc. versus the State of Al aska, decided
on Cctober 26, 2006. The Court held that AS 43.70.075(d)
was unconstitutional because it violated Holiday s due
process rights.

M. Scott advised that a facet of AS 74.70,075 was broken &
that HB 187 provides a fix for it. The bill recomended
that business |license holders with a tobacco endorsenent be
afforded a “meaningful hearing” where mtigating and
aggravating facts are considered by an Administrative Law
Judge (ALJ). In current |icense enforcenment proceedings,
the State is not obligated to prove negligence by a
retailer, as the conviction of the enployee who made the

sale is the only admssible evidence. A retailer is
prohibited from introducing the evidence of its policies
prohibiting illegal sales, its good faith efforts at

education and training of its enployees, as well as the
sanction inposed on enployees who do not abide by the
retailer’s requirenents.

. Section 1 would establish that a hearing nust be
held before a business |icense endorsenent can be
suspended.

. Section 2 makes the hearing neaningful by expanding
t he evidence that the ALJ shoul d consi der.

. Section 3 consists of two parts. The first part,
Subsection (T) creates policy for license holders to
conply with, if they want an ALJ to consider a

reducti on of sentence. The second part allows the
license holder and the Departnent to agree to an
informal disposition of suspension & allows the
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Departnment to reduce the suspension. The Departnent
may reduce the period of suspension only if the
license holder has previously never received a
suspension. In essence, the reduction is a one-tine
deal .

M. Scott continued, it is not the intent of HB 187 to all ow
busi nesses that routinely and knowi ngly sell tobacco to
mnors, a decrease in fines and penalties. The |egislation
does allow for an ALJ to reduce the suspension if at a
hearing, the license holder can prove they had fulfilled the
requi renents of Section 3, Subsection (T). He added that
the ALJ is not required to reduce the suspension but would
have the discretion to inpose full civil penal ti es
delineated in Section 1.

11:12: 27 AM

Vice Chair Stoltze asked when the |license could be suspended
under the proposed bill. M. Scott replied, not until there
had been a hearing, requesting that the Departnent of Law
address the penalty issues.

11:13: 57 AM

Representative Gara indicated concern wwth the Due Process
portion of the bill as it makes it nore difficult to
penal i ze tobacco conpanies who sell to mnors. He advi sed
it be addressed through regul ation, noting the court opinion
and not changing the penalties. M. Scott explained that
the ALJ does not have to reduce penalties; the bill allows
di scretion in that decision.

11:15: 53 AM

Cl NDY DRI NKWATER, (TESTIFIED VI A TELECONFERENCE), ASSI STANT
ATTORNEY GENERAL, COMVERCI AL/ FAIR BUSI NESS SECTIQN, CVIL
Dl VI SION  ( ANCHORAGE) , DEPARTMENT  OF LAW ANCHORAGE
testified on behalf of the Departnent of Commerce, Community
& Economic Devel opnent in admnistrative proceedings
i nvol ving tobacco endorsenments & the Departnment of Health &
Social Services investigators, who conduct the Tobacco
Conpl i ance Program

Ms. Drinkwater addressed the penalties. She referenced
Subparagraph (M4), Page 3, Line 13, |anguage which
establishes procedures for the hearing process. As
currently drafted, there are three narrow issues that could
be considered. In the Superior Court’s decision in the

Hol i day case, there was no option for the party accused to
confront the issues of the case. That |anguage does not get
to the “heart” of the Due Process question & is problematic
in a nunber of ways. The | anguage runs contrary to the
purpose of the statute, requiring an abiding or a
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possibility of enployers for the unlawful acts of their
enpl oyees. M. Drinkwater encouraged the Commttee to amend
that provision, elimnating the requirenent. The initia

| anguage of that section nmakes the rest of the paragraph
i neffective. The purpose of the |anguage was intended to
give incentive to endorsenent holders to determne a
training and conpliance program for their enployees. It is
inmportant for the ALJ to consider the training program
offered by the enployer, but it does not address that
concern.

11: 20: 08 AM

Ms. Drinkwater referenced Subparagraph (T), where the
conpliance program is established. She thought that as
currently drafter, it would be easy for any enployer to cone
up with a paper trail of conpliance with requirenents
W thout going the extra step of being pro active in terns of
how t hey address issues with their enployees. She urged the
Conmittee to add additional requirenments that required the
enpl oyer to have a training programin place relating to how
to i mpl enment and check identifications (ID).

Ms. Drinkwater recommended requirenents that enployers
nonitor their enployees. Al so, the enployer should mnake
sure that there has been a determnation nmade that the
enpl oyee has the ability to performthe job they are given.

Ms. Drinkwater continued, Subparagraph 5, Page 3, Line 18,
allows the ALJ to consider other evidence that woul d reduce
and increase the suspension period or the civil penalty.
The ALJ can reduce the suspension tinme, there is no
provi sion that increases tine. She urged the Conmittee to
adopt |anguage that allows the State the ability to add
evi dence and that the penalty m ght not be sufficient in any
gi ven case.

11: 22: 40 AM

Ms. Drinkwater referenced Subparagraph (W, Page 4, Line 15,
the ALJ coul d reduce the suspension period to a floor of 10-
days. The Departnent suggests that a reduction would be
appropriate in certain first-tinme circunstances and that a
reduction of 10-days would be acceptable but clarified that
for subsequent offenses, there should be no reduction
war r ant ed.

Ms. Drinkwater reconmended anendi ng | anguage on Page 1, Line
9, *“after the opportunity for a hearing” for those
situations in which retailers do not request a hearing, then
the Departnment could inplenment a suspension period.
Additionally, there is an allowance for disposition short of
a hearing & recommends correcting that |anguage before a
suspensi on or penalty is inposed.
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Page 4, Line 7, Paragraph (V), referenced an *“infornal
di sposition”, & that the Departnment reconmends the |anguage
be changed to a Menorandum of Agreenent. Al so, the
Adm ni stration requests that a reduction in the suspension
periods |apse or reflect the limtation reductions through
the settlenent process. Paragraph (X), Page 4, Line 17,
addresses an inportant concept relating to Due Process in
contesting the central issues of the case. Thr ough (X)
there is a mechani sm by which an enpl oyer could raise issues
related to the sale, conducted by the enpl oyee.

11:27: 44 AM

Representative Gara inquired which points of the opinion the
| egi sl ati on addresses. Ms. Drinkwater explained that the
deci si on di scussed what the Departnent could have done as an
alternative; the Departnent nmade the decision to say only
t he enpl oyee, however, they could have sighted the enployer,
which is an option available through AS 11.15.130, a
crimnal provision providing for the | egal accountability of
organi zations. There was nothing in that opinion that woul d
requires a direct citation of the enployer. 1In terns of Due
Process, under HB 187, the enployer would have the
opportunity to introduce evidence that there was not
negl i gence of a sale by the enployee.

Representative Gara asked if there was anything else in the
opinion indicating a short coming in the lawin terns of Due
Process, needing to be fixed. Ms. Drinkwater responded on
reduci ng the suspension period, clarifying it does not nmake
sense to have a fuller hearing process. The Departnent does
not oppose the opportunity for the enployer to see a
reduction in the suspension peri od under certain
ci rcunst ances. She added, a mandatory suspension period
shoul d be mandatory and is justified.

Representative Gara asked if there was anything in the
opinion requiring that |aw be changed. Ms. Drinkwater
responded, it is an option to not change the |aw, however
there are reasons to address Due Process through the
adm ni strative process.

11: 32: 04 AM

M CHELLE TOCHEY, (TESTIFIED VI A TELECONFERENCE), DI RECTOR,
PUBLI C RELATI ONS AND ADVOCACY, AMERI CAN LUNG ASSCCI ATI ON
(ALA) OF ALASKA, ANCHORACE, acknow edged the need to nmake
statutory changes to provide Due Process. The American Lung
Associ ation has been working with the Adm nistration to that

end. However, it is inportant that the changes do not
conprom se the enforcenent of |aw prohibiting tobacco sales
to kids. The main concern with the current draft goes

beyond the Due Process and significantly underm nes the
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effective enforcenent of State |law regarding illegal selling
of tobacco to children

Ms. Toohey highlighted specific areas of concern in the
House Judiciary Committee version of the bill. She
highlighted the requirement for the State to prove
negligence on the part of the enployer to receive a
reduction in suspension & the ability of repeat offenders to
recei ve reduced suspensi on.

Ms. Toohey stressed that HB 187 goes far beyond addressing
Due Process, while weakening the enforcenent program &
reduces a retailer’s incentive to prevent sales to mnor
t obacco consuners. She encouraged that the Commttee accept
t he changes recommended by the Departnment of Health & Soci al
Ser vi ces.

11:37:16 AM

Co-Chair Meyer understood that Anerican Lung Association
does not support the |anguage of CS HB 187 (JUD). MVs.
Toohey reiterated that ALA prefers the recomendati ons nade
by the Departnent of Health & Social Services and as
currently witten, they oppose the House Judiciary version.

11: 38: 24 AM

Representative Gara pointed out statistics indicating that
previously, 30% of sales go to mnors; however, with the
mandatory suspension |aws, that nunber has decreased to
around 13% Ms. Toohey explained that the statistics were
based on a conpliance check, a federal law requiring the
State to offer the check. The statistics are based on the
conpliance rates of kids that attenpted to buy and 36% of
t hem had a successful purchase.

11: 39: 31 AM

STEVE RUSH, (TESTIFIED VIA  TELECONFERENCE), HOLI DAY
STATI ONSTORES, |INC., ANCHORAGE, voiced support from the
Anchor age business conmmunity for hearing and passage of the
proposed bill. The bill addresses issues of business
Iicense enforcenment proceedings that the retailer faces for
the sale of tobacco products to underage buyers. The
statute as currently drafted is wunconstitutional as it
deprives the fundanental right to Due Process. He
referenced coments nade by Ms. Drinkwater. At this tineg,
the State is not obligated to show negligence by the
retailer as the conviction of the sales associate that nade
the sale. The statute specifically prohibits consideration
of evidence of the retailer concerning policy prohibiting
illegal sales and good faith efforts of the enpl oyers.
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M. Rush nentioned the sanctions inposed on enployees not
abiding by the requirenents. The consequences facing the
retailer are onerous. The retailer will automatically | oose
their business |icense for 20-days. The loss is severe and
will affect sales in other categories including gasoline.
He urged passage of HB 187.

11:43: 18 AM

Representative Hawker noted that the bill had noved through
the House Judiciary Commttee and asked if these argunents
had been significantly addressed. M. Rush requested that
his attorney expound on those questi ons.

Representative Gara worried that the bill had not been
introduced wuntil testinony had been taken in the |ast
commttee of referral. He noted that if cigarettes are sold

to a mnor, the operation does not |oose their ability to
sell other products. M. Rush acknow edged that they would
not be prohibited fromselling other itens; however, being a
conveni ence store operation, people want one stop shopping.

Representative Gara advised that the legislation attenpts to
change State policy; he asked why. M. Rush stated current
law wi Il not be changed; the sanctions are too severe. He
poi nted out nmany states have better conpliance than Al aska
wi t hout mandatory peri ods of suspension.

Representative Crawford noted that the Departnent of Law
recommended that the licensee nmust be directly responsible;
if that language is left in, the other penalties in the bill

woul d be virtually nute. The licensee could use it as a
def ense. He did not think that |anguage should be
negoti able and that the business should be responsible for
t heir enpl oyees. M. Rush countered that business is not
attenpting to avoid responsibility for their enployees;
however, the results can inpact each business greatly. I t

is inconsistent with the notion of Due Process for a
business to suffer an automatic penalty with no ability to
of fer evidence of good faith efforts. He worried about
| oosing licensing for such a significant period of tine.

11:51:18 AM

Representative Gara stressed it is not a violation of the
Due Process rights to be held responsible when your
enpl oyees sell cigarettes to a mnor. The enployer is
liable for their enployee’'s negligence and that this is not
a Due Process issue. M. Rush differed, pointing out that
the businesses are liable for |oosing their business
i cense. The State Suprene Court has recognized that this
type of property interest is one that can not be deprived
wi thout a hearing, in order to provide evidence of good
faith and | ack of negligence.
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Representative Nelson agreed there should be a hearing,
however, if the enployee did sell the tobacco product to a

mnor, how would they prove differently. M. Rush
responded, in the current system the business would not be
charged as the license holder wuntil the party was found

guilty; the timng of the enforcenment action is not being
contested. The process noves quickly.

Representative Nel son noted that there is a distributor in
Bethel, who is lanenting the difficultly in the training &
retaining of enployees and the loss of |icensure. She
enphasized it is a sinple law and that the cashier should
| ook at the I D of each custoner.

11:56: 14 AM

JOHN TREBOW (TESTIFIED VI A TELECONFERENCE), ATTORNEY FOR
HOLI DAY STATI ONSTORES, | NC., ANCHORAGE, commented about the
deci sion nade by Judge Morris regarding the Holiday versus
State of Al aska deci sion. He questioned why the issue of
the Constitution had been involved during the discussion

the determ nation made by Judge Morris was the determ nation
that the tobacco endorsenent is a piece of property entitled
to Due Process. Holiday has a property interest in its
ability to sell products and that nust be protected.

M. Trebow pointed out that Alaska has the strictest
prosecuting laws for selling tobacco in the country and
addressed the consequences of those actions. He identified
crimnal offense to negligently selling tobacco as the issue
of concern. The conviction of the enployees can not be used
as proof of suspension of the endorsenment holder’s |icense.
Fundanmental fairness requires that the endorsenent holder’s
conduct be reviewed and evaluated before action is taken
that would affect constitutional rights. He advised that
the issue is the enployees conduct & the conduct of the
endor senent hol der.

12: 00: 07 PM

Representative Thomas inquired if M. Trebow supported the
anmendnents reconmmended by M. Cearwater. M. Trebow
focused on the anendnent that specifically addresses if the
person holding the business |license, which negligently

violates the statute. The |anguage neets concerns expressed
by Judge Morris.

12: 00: 53 PM
AT EASE: 12: 01: 41 PM
RECONVENE: 12: 02: 11 PM
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RI CHARD GODFRE, MENDENHALL VALLEY TESORO, LLC., JUNAEU,
related his own experience with the tobacco laws as
currently witten. He noted that he owns three conveni ence
stores. He was the first person to contest the tobacco | aw.
He stated that he took his case to the State Suprenme Court
because upon notification of suspension hearing, the outcone
was predetermned as an enployee had sold cigarettes to a
m nor. That enployee was fined and fired. He stressed the
verdi ct had been based on a preceding in which he had no
| egal standing, the license was subject to suspension and
that violated his own Due Process.

Representative Gara pointed out that M. Godfre’'s case was
still pending for a decision and recommended that the bil
be TABLED until the Supreme Court determ nes how the |aw
should read. He did not think that the | ower Court opinion
should stand and that the consideration should not be a
priority at this time in session.

Vice Chair Stoltze stated that the concern is a public
policy issue, which should not be affected by what the court
does or does not do. He thought that public policy should
be addressed by the Legislature regarding Due Process, not
by the Court.

Co- Chair Meyer agreed, pointing out that there is no |icense
suspensi ons being issued or enforced until the Legislature

does take action. Busi ness owners do not know where they
stand nor does the State of Alaska; there needs to be a
resol ution. The Adm nistration supports the Legislature

addr essi ng these concerns.

Representative Kelly interjected that Due Process is a valid
i ssue and that he did not support tabling the bill.

12: 10: 34 PM

Representative Crawford noted that |anguage on Page 3, Line
13, “negligently violates”, is an extrenely high standard.
M. Godfre clarified that by nature of the product, they
regularly hold the establishment with nultiple violations,
and that the negligence would be a high standard to prove
ot herwi se. He thought that the hearing officers could |evel
the playing field. The State of Alaska regularly sponsors
training prograns, but ultimately, the outconme would be
based on a hearing. He wanted to see penalties higher for
t he person who actually conmmts the crine.

RECESSED: 12:14: 08 PM April 28, 2007
RECONVENED: 1: 07:32 PM April 29, 2007
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DI ANE CASTO, SECTI ON  MANAGER, PREVENTI ON AND EARLY
| NTERVENTI ON SECTI ON, DI VI SI ON OF BEHAVI OR HEALTH
DEPARTMENT OF HEALTH AND SOCI AL SERVI CES, expl ained that the
Di vision of Behavioral Health is responsible for enforcenent

of illegal sale of tobacco to youth under the age of 19. In
addition, as required by the federal SYNAR |egislation, the
State nmust maintain an illegal sell rate to mnors of 20% or

face federal nonetary penalties to the Substance Abuse
Prevention & Treatnent Bl ock G ant.

The Departnent opposes CS HB 187 (version K) as witten.
The primary areas of concern are:

1) Section 2 — Currently the State has to prove that the

enpl oyee negligently sold tobacco to a mnor. HB 187
would require the State to prove also the enployer’s
negligence in that sale. The intent is to hold the

enpl oyer accountable for the acts of the enpl oyee.

2) Section 3 — Allows retailers to develop, on paper, a
| oosely identified and nonitored “training” programto
inform enployees of the State’s laws related to the
sale of tobacco to mnors, thereby reducing (or
elimnating), their responsibility for the actions of
their enpl oyees and reducing the period of suspension
to sell tobacco for the illegal sale.

3) Section 3, Paragraph (w — Wiile the bill does add a
10-day floor for suspension, guaranteeing that al
citations would include sonme |evel of t obacco
endor senent suspension, the floor appears to be the
sanme for all wviolations, which would provide for a
retailer with a history of non-conpliance to continue
to have their suspensions reduced to 10 days instead of
45, 90 or 100 days. Wiile the Departnent does support
a suspension floor, it should be graduated in relation
to the indicated nunber of days or not avail able at al
to those who repeatedly violate the | aw

Ms. Casto pointed out that the current system of fines and
suspensi ons is working. State law was anended in 2002 to
ensure that retailer violations resulted in consistent,
tenporary suspensions of tobacco sales, in addition to fines

to the clerk of the sale. 1In 2002, the State’s illegal sel
rate was 30% following a change in law, the 2003 rate was
10% In addition to reducing youth access, youth usage of

t obacco al so has decreased. The Departnment supports a fair
fix to the due process issue for Alaska retailers and does
not support dismantling the current system of fines and
suspensions for business that sell tobacco to youth under
t he age of 19.

Ms. Casto addressed previous points brought forward to the
Comm ttee on 4/28/07:
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» Alaska does have the nost stringent laws related to
enforcenent of illegal sale of tobacco to mnors and is
not the only state to inpose suspensions, but is the
only State to have a mandatory nunber of suspension
days per violation. One problem noted by the U S.
Gener al Accounti ng Ofice IS t he i nconsi st ent
application of fines and suspension in many states,
whi ch reduces the quality of the tobacco enforcenent
pr ogr anmm ng. Alaska’s laws are equitable and
consistently applied to all retailers violating
Al aska’ s tobacco | aws.

* As noted, there are other states with sell rates as | ow
as or |lower than Alaska's rate, wthout nandatory
suspension. Wiile true, there are varied reasons, one
of which is that many states are using youth ages 14-15
to conduct the purchases. Alaska s program uses youth
who are primarily 15-17 years old. The use of younger
kids naturally produces fewer sales. The federal
government is reviewng the age of youth buyers and
considering changes to the SYNAR nethodol ogy. O her
met hodol ogy inconsistencies affect the ability to
conpare outcones state-by-state and are under review by
t he General Accounting Ofice.

* It is also inportant to renenber that the nunber of
conpli ance checks the Department does each year is very
small; there are only three (3) Tobacco Investigators
that cover the entire State. In a report by the
Schneider Institute for Health Policy, it is estimted
that “even aggressive conpliance inspections prograns
wi || observe far less than 1/100" of 1% of all [tobacco
sale] transactions.” The mjority of tobacco sales
occur when Tobacco Investigators are not observing &
t hat conpliance and enforcenent work is not a constant
intrusion on retailers.

1:16: 55 PM

Co- Chair Chenault asked if any 18 or 19 year olds were used
in the study. M. Casto said no.

Co- Chair Chenault noted that he had spoken wi th soneone that
was out of conpliance and understood that the kid was within
a week of turning 19 years old. That person was extrenely
frustrated with the current law. M. Castro clarified that
when the program begun, there was nmuch nore attention to the
age; now however, 18 year olds are not used. Co- Chai r
Chenault said the business owner believed the |anguage was
an entrapnent.

1: 20: 20 PM
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Co- Chair Meyer asked if the Departnment preferred to get the
i ssue resol ved. Ms. Castro commented that internally, the
Department has di scussed the case before the Suprene Court.
That case could indicate that the State’'s Due Process is
fine. At this point, with the current Holiday decision
pending, the State’'s Due Process has been deened not
appropri ate. The Adm nistration is currently handling the
conpliance & enforcenent checks and all suspension notices
are going to the Departnent of Commerce, Community &

Econom ¢ Devel opnent . The Departnment is sitting in wait
until a remedy is reached and intends to nove forward with
the suspensions, not negating it until the Due Process is

fixed. The Departnent of Health and Social Services wants
to see sonme conclusion in order to nmake it cleaner through a
| anguage fi x.

Ms. Casto added, the Department |ooked at finding an
internal fix so not to have to go through the |egislative
policy change to fix the regulation. That resulted in a fix
that could address about 90% of the cases; however, the
remai ni ng 10% could not be handled in that way because they
are sole proprietors. The Departnent would not have the
authority to address such businesses. The program incl udes
three departnents, Departnment of Health and Social Services,
Department of Commerce, Community & Econom c Devel opnent &
Depart ment of Law.

1: 24: 36 PM

Representative Gara noted that he generally supports the
departnent’s position; however, asked why they had not
appeal ed the case. Ms. Castro did not know why that
deci si on had been nade.

Representative Gara asked if the Departnent wanted the |aw
changed. Ms. Castro responded that she could not speak for
the entire Departnment on that particular issue; however,
pointed out that a tenporary fix does not address the
pr obl em It would be good to have the issue resolved, to
neet the intent of the Tobacco Enforcenent Program
Representative Gara suggested that the Departnent’s position
pl aces the Legislature in a difficult position.

1: 28: 02 PM

SUZANNE MEUNI ER, (TESTIFIED VI A TELECONFERENCE), AMERI CAN
HEART  ASSOCI ATI ON- ALASKA, ANCHORAGE, stated that t he
American Heart Association agrees that all are entitled to
Due Process, however, HB 187 goes beyond what is required by
the Court. Current |aw helps prevent illegal tobacco being
sold in Alaska and incorporates the Dbest practices
recogni zed by the National Centers for D sease Control and
Preventi on. Al aska’s program conbines tobacco vendor
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education with random conpliance checks. No store would be
cited if they made the mninum effort to verify the age of
t he buyer. The State has seen the direct benefit of the
I aw.

Ms. Meunier |isted concerns with the current version of the
bill. The proposed |egislation has |anguage which allows
for the reduction of suspension down to 10-days. She noted
t hat she supports adding | anguage to clarify that on a first
vi ol ation, the suspension could be reduced to 10-days, based
on mtigating factors. She urged the Committee to address
the deficiencies of the |egislation.

1: 32: 14 PM

STEPHEN WARREN, (TESTIFIED VIA TELECONFERENCE), YOUTH
TOBACCO PROTECTI ON MANAGER, SI TKA COMWMUNI TY HOSPI TAL, SI TKA,

stressed that relaxing the penalties was not a good idea

He encouraged that penalties instead be increased. He urged
that store owners be held responsible on strict tobacco
sal es as tobacco is addictive to kids. Stores in Sitka have
used the penalties as a marketing tool and that some stores
receive a discount on tobacco products by using aggressive
advertising by the tobacco industry. M. Warren commented
on the msguided State law that allows under-age kids to
sell tobacco products. He encouraged a nore active system
to educate the clerks about the responsibilities of selling
t obacco.

1: 36: 59 PM

ROGER HAMES, (TESTIFIED VI A TELECONFERENCE), PRESI DENT, SEA
MART — GROCERY RETAI LER, SITKA, indicated strong support for
HB 187. He understood the penalties, which cause retailers
conpl i ance. He stressed that it is not easy being in
busi ness, which conplying with the | aws. He said his |ast
suspensi on dramatically affected the busi ness sal es.

Representative Gara inquired about previous testinony
regarding a bonus from cigarette outlets to advertise
tobacco products in an effective way. M. Hanmes replied
that is called a “buy down” from the tobacco industry,
reflecting the price incentive passed on to the consuner to
remai n conpetitive. Representative Gara asked if that was
based on where the cigarettes are placed on the shelves or
t he actual adverti sing. M. Hanes replied it was both and
that visibility is inportant for receiving the discount.
The stores are inspected through tobacco conpliance
guidelines & are affected by visibility.

1: 42: 29 PM

JOAN CAHI LL, JUNEAU, indicated that she is active in the
tobacco control field and encouraged that current |aw be
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ti ghtened and enforced. She endorsed comments by M. Wrren
regarding tightening and enforcing the current |aw versus

relaxing it. There are repercussions when the law is
enforced, which is the point. It is the incentive for the
merchant to “beef up” their systens to insure that
cigarettes do not get passed to juveniles. The tobacco

industry is now marketing to children. She opposed rel axing
t he st andards.

Co-Chair Meyer nentioned a law placing tobacco products
behind the counter. He advised that HB 187 could provide
Due Process to business owners. M. Cahill stated that Due
Process currently exists and shoul d not be anended.

1:47:12 PM

KIP  KNUDSOQN, (TESTIFIED VIA TELECONFERENCE), EXTERNAL
AFFAI RS MANAGER, TESORO ALASKA COVPANY, ANCHORAGE, spoke in
support of restoration of the Due Process |anguage in HB
187. He enphasized that Tesoro supports a no-under age
tobacco sales culture, acconplished through rigorous
trai ni ng. In the 31 stores currently being operated by
Tesoro, they have received 18 violations since 2000. He
stressed that a twenty-day suspension has a huge inpact on
stores even as big as the Tesoro conpany. Every enpl oyee
charged in a sales violation is imediately term nated. He
addressed the costs and burdens of business. M. Knudson
reiterated support of the Due Process | anguage.

Representative Crawford hoped to see a generation of young
Al askans that have no desire to snmoke. He knows kids still
get tobacco products and are snobking at a very young age

He asked why Tesoro has failed by selling tobacco to under-
age customers. M. Knudson did not know, however, thought
that often, the enployee is only attenpting to keep the
I i nes novi ng.

1:53:23 PM

Representati ve Gara observed that the suspension only occurs
where a sale was made to a mnor. M. Knudson pointed out
that the enpl oyees involved admt to the sales and then the
business is held accountable. He added that State

enf or cenent officials are not allowed to use fake
identification.

PUBLI C TESTI MONY CLOSED

1: 56: 00 PM

Representative Gara questioned why the case had not been
appeal ed.
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Ms. Drinkwater noted that she could not discuss that case at
this time. She explained that on another simlar case
(Godfre) raised Due Process issues, simlar to the Holiday
case. The hearings occurred at a tine when the Division had
not yet issued regulations inplenenting the tobacco
enforcement statute. At that tinme, the hearing officer
decided the regulations weren't in place and would allow
Mendenhall Tesoro to raise any defenses they wanted to.

Mendenhall Tesoro raised a nunber of issues regarding
entrapnent & government overreaching but they did not
succeed. The Superior Court advised that the hearing

allowed the issues to be raised. She could not hypothesis
t he decision of the Suprenme Court, but felt that they m ght
t ake a nore narrow approach

Ms. Drinkwater observed that it would be difficult to fix
the issue through statute. Hearings are |imted in statute
and can not be fixed by regulation.

2: 00: 25 PM

Representative Gara summarized, the negligence issue is
before the Court. Ms. Drinkwater explained that the Court
could reach a decision that would affect the way the issues
are addressed.

Representative Gara asked if changes in the law could be
made contingent on the outcone of the Suprene Court ruling.
He explained that statute for a shorter sentence, if there
is good policy could retain existing statute if the court
found it appropriate. M. Drinkwater could not answer that.

2:03:18 PM

Representative Kelly questioned the place nunber in |aw,
where qguilt is automatic and |icenses are automatically
| ost. Ms. Drinkwater could not respond, but noted that

there are a nunber of areas, in general context, where one
event causes automatic results.

HB 187 was HEARD and HELD in Committee for further
consi derati on.
#

ADJ OURNVENT

The neeting was adjourned at 2:07 P.M
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