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HOUSE BI LL NO. 212

“"An Act authorizing the transfer of Iland from the Al aska
Railroad Corporation to Eklutna, 1Inc.; and providing for an
effective date.”

- MOVED HB 212 OQUT OF COW TTEE

HOUSE BI LL NO. 222

"An Act providing a credit for a municipal tax inposed on
certain passengers traveling on comercial passenger vessels
that provide overnight accommodations; and providing for an
effective date.”

- HEARD AND HELD
PREVI QUS COW TTEE ACTI ON
BILL: HB 212

SHORT TI TLE. LAND TRANSFERS ALASKA RR & EKLUTNA
SPONSOR(s): REPRESENTATI VE(s) STOLTZE
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SHORT TI TLE: PASSENGER VESSEL TAX CREDI T
SPONSOR(s): REPRESENTATI VE(s) RAMRAS

03/ 26/ 07 (H) READ THE FI RST TIME - REFERRALS
03/ 26/ 07 (H) CRA, FIN
04/ 03/ 07 (H) CRA AT 8:00 AM BARNES 124

W TNESS REG STER

BEN MULLI GAN, St af f

to Representative Bill Stoltze

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Presented HB 212 on behalf of the sponsor,
Representative Stoltze.

CURTI S MCQUEEN, Corporate Affairs

Ekl utna, Inc.;

Native Village of EkIutna

(No address provided)

POSI TI ON STATEMENT: Testified on HB 212,

PAT GAMBLE, President & CEO

Al aska Railroad Corporation

Depart ment of Commrerce, Conmunity, & Econom c Devel opnent

Anchor age, Al aska

PCOSI TI ON STATEMENT: Requested the commttee's approval of the
| and transfer enbodied in HB 212.

JI M ARNESEN, Corporate Land & Regul at ory Manager

Ekl ut na, Inc.

(No address provided)

PCOSI TI ON  STATEMENT: During hearing of HB 212, requested that
the property be returned as soon as possible and be left in as
original condition as possible.

REPRESENTATI VE JAY RAMRAS

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: Spoke as the sponsor of HB 222.

DON BULLOCK, Attorney

Legi sl ative Legal and Research Services

Legi sl ative Affairs Agency

Juneau, Al aska

PCSI TI ON  STATEMENT: During hearing of HB 222, answered
guesti ons.
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TI M BOURCY, Mayor

City of Skagway

Skagway, Al aska

POSI TI ON STATEMENT: Testified in support of the concept of HB
222 and the cap it inposes.

GERSON CCHEN

(No address provided)

PCSI TI ON STATEMENT: During hearing of HB 222, spoke as one of
t he sponsors of the cruise ship tax initiative,

MARVI N YODER
Sewar d, Al aska
POSI TI ON STATEMENT: Testified on HB 222.

ALLEN SOREN, City Manager

City of Skagway

Skagway, Al aska

POSI TI ON  STATEMENT: Testified that the cap on individual
credits at each port included in HB 222 is inportant to the Gty
of Skagway.

BOB VEI NSTEI N, Mayor

Cty of Ketchikan

Ket chi kan, Al aska

PCSI TI ON STATEMENT: Testified in support of HB 222.

CH P THOVA

Juneau, Al aska

POSI TI ON  STATEMENT: Testifying as a cruise initiative |aw
supporter, urged the conmttee to reject HB 222.

ACTI ON NARRATI VE

CO CHAI R ANNA FAI RCLOUGH cal | ed the House Conmunity and Regi onal
Affairs Standing Comrittee neeting to order at 8:05:35 AM
Representatives Fairclough, LeDoux, Dahlstrom Neuman, J son,
and Cissna were present at the call to order. Representati ve
Sal non arrived as the nmeeting was in progress.

HB 212- LAND TRANSFERS ALASKA RR & EKLUTNA

8: 06: 25 AM
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CO CHAI R FAI RCLOUGH announced that the first order of business
woul d be HOUSE BILL NO. 212, "An Act authorizing the transfer of
land from the Alaska Railroad Corporation to Eklutna, Inc.; and
providing for an effective date."

8. 06: 43 AM

BEN MULLI GAN, Staff to Representative Bill Stoltze, Al aska State
Legi sl ature, expl ai ned that HB 212 is Iland conveyance
legislation in which land from the Alaska Railroad Corporation
(ARRC) woul d be conveyed to Eklutna, Inc. In order for a |land

transfer to happen, ARRC has to request and obtain approval of
the legislature to transfer the land known as the EKIutna
Quarry, which is 48 acres [north of] Eagle River. Prior to the
introduction of HB 212, ARRC, Eklutna, Inc., and the Native
Village of Eklutna all worked out the logistics of what would
occur with this parcel and signed a nenorandum of understandi ng
(M) to that effect. Everyone is [in agreenent] with the deal
and thus comng before the legislature is a formality. Wat has

al ready been blasted in the quarry wll be taken out and then
the parcel will be conveyed to Ekl utna.
8:09:12 AM

CURTI S MCQUEEN, Corporate Affairs, Eklutna, Inc.; Native Village
of Eklutna (NVE), thanked the commttee for hearing this nmatter,
whi ch has been lingering for 30 years. M. MQeen rel ated that
Ekl utna, Inc. has worked closely with NVE, which is the tribal
side of the organization. Over 30 years ago, Eklutna was
prom sed this land and quarry through the Alaska Native C ains
Settlenment Act (ANCSA). Al though ARRC, Eklutna, Inc., and NVE
don't have the best history in regard to finding resolution, M.
Ganble has been very proactive in attenpting to resolve this
matter. Over the last two years, an agreenent was reached after
wor ki ng closely with ARRC

8:11: 00 AM

PAT GAMBLE, President & CEOQ, Al aska Railroad Corporation (ARRC),
Depart ment of Commerce, Conmunity, & Econom c Devel oprment, noted
his agreenent with M. MQeen in that ARRC hasn't had a great
history wth Eklutna as the 48 acres resulted in ARRC being
taken to suprene court three tines. However, there is rich
potential with regard to the future of Ekl utna. M. Ganble
explained that after spending a day in NVE talking with the
el ders, he came to understand the deeper neaning of the quarry
in relation to the culture. The aforenmentioned resulted a

HOUSE CRA COW TTEE -4- April 3, 2007



cultural approach to the solution. He echoed earlier remarks
that the Railroad Transfer Act specifies that ARRC nust obtain
approval from the legislature to transfer land, which is why HB
212 is before the committee today. M. Ganble highlighted [the
inmportance] of +the relationship ARRC has established wth
Eklutna through this process as there is promsing devel opnent
for Eklutna and ARRC. The geographic area [of Eklutna] holds a
considerable future and ARRC is already discussing the
possibilities of developnent through the area. M. Ganble
characterized this transfer as a "no-brainer" because the
intention is to pull up rocks and finds on the ground, cleanup
the property, possibly adjust the face of the quarry, and pul
up the track. Al of the aforenentioned will be perfornmed per
the MOU. In conclusion, M. Ganble requested the commttee's
approval of the land transfer enbodied in HB 212.

8:14: 56 AM

CO CHAIR LEDOUX noted her appreciation for M. Ganble visiting
NVE to actually see the situation

MR. GAMBLE said the visit made all the difference in resolving
the matter. He comrented that this land transfer doesn't hurt
ARRC, which he characterized as a good value for the state and
the right thing to do.

8:16: 25 AM

REPRESENTATI VE NEUMAN asked if any other reclamation is
necessary to the area beyond taking out the rock that was
bl ast ed.

MR. GAMBLE replied no

8:17: 24 AM

CO CHAI R FAI RCLOUGH asked if explosives will be able to be used
to renmove the materials off the property with 24-hour notice to
the vill age.

MR. GAMBLE replied yes, noting that's specified in the MU

CO CHAI R FAI RCLOUGH rel ated her understanding that a conditiona
use permt wll be required. The conditional use permt from
pl anni ng and zoni ng that happened on Decenber 4, 2006, specifies

that ARRC shall seek jurisdiction from the US. Arny Corps of
Engi neers (COE) and shall seek clean water authorization, as
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necessary, from COE and the Environnmental Protection Agency
(EPA). The docunent further specifies that ARRC will sod and
hydro seed the site in order to maintain runoff and air quality.
The aforementioned is |located on page 2 of the docunment and is
different than the MOU.  She inquired as to which is the abiding
docunent .

MR. GAMBLE infornmed the conmttee that ARRC has already received
the conditional use permt to pick up the rock. He said that he
isn't famliar with the docunment to which Co-Chair Fairclough is
referring and thus would need to obtain that information.

CO CHAIR FAIRCLOUGH said that she nmerely wanted the record to
reflect how the site will be left and whether NVE and EKI utna,
Inc. are happy with planning and zoning' s expectations for ARRC
to leave the site with sone vegetation. She rel ated her beli ef
that NVE and Eklutna, Inc. may want to return the area to its
natural habitat.

8:19: 44 AM

CO CHAIR FAIRCLOUGH then turned to the disparity between the
value of the materials comng off the site. She pointed out
that the sponsor statenent specifies that the value of the
materials is approximately $2 mllion while a letter dated
January 22, 2007, specifies that the value is $1 mllion.

MR. GAMBLE specified that the correct value is $2 mllion. He
explained that the $1 mllion was the first review of the
property and the material on the ground. Gven the market val ue
of those materials at the time, the estimate was $1 mllion.
However, once the actual tonnage and specific materials were
determ ned, the estimate rose to $2 mllion.

8:21:12 AM

JI' M ARNESEN, Corporate Land & Regul atory Manager, Eklutna, Inc.,
informed the conmittee that Eklutna is interested in stopping
the destruction. The area is barren rock and the residents
don't want to sod and seed the area because there are no plans
for the land at this point. He related that Eklutna, Inc. and
NVE basically want the property to be returned as soon as
possible and to be left in as original condition as possible.
M. Arnesen then related that at one tinme Eklutna Reserve had
390, 000 acres that was reduced to its current 1,200 acres around
the village. Even within that 1,200 acres, other entities were
allowed to come in and take various parcels from Eklutna.
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However, once ANCSA passed, Eklutna reclained sone of its |and.
The parcel addressed in HB 212 was addressed in ANCSA, nentioned
in the Al aska National Interest Lands Conservation Act (AN LCA)

and the 3(e) agreenents. Because the federal governnment was
using the property at the tine, it wasn't available for
sel ecti on. However, the [federal] legislation included an

al l omance for a future transfer, which is what is occurring with
HB 212.

8:23:47 AM

REPRESENTATI VE NEUMAN inquired as to what will happen with the
rail spur.

MR. ARNESEN related his understanding that after ARRC renoves
the materials on the ground, the rail spur will be renpved.

8:24:14 AM

CO CHAIR FAIRCLOUGH, wupon determning no one else wshed to
testify, closed public testinony.

CO CHAIR FAIRCLOUGH, relating her perspective as a resident of
the area, said that NVE and Eklutna, Inc. have been outstanding
community partners. In fact, Eklutna has leased the land on
whi ch Chugi ak High School sits for $1. She then appl auded ARRC
for taking a different direction, and noted that it benefits
Al aska because it provides access to material that has been in
di spute for many years. That nmaterial would reduce construction
costs for future ARRC and hi ghway projects.

8:26:41 AM

CO CHAIR LEDOQUX noved to report HB 212 out of commttee wth
i ndi vi dual recommendati ons and t he acconpanyi ng fiscal notes.

REPRESENTATI VE SALMON obj ect ed.

A roll call vote was taken. Representatives O son, G ssna,
Sal non, Neuman, LeDoux, and Fairclough voted in favor of
reporting HB 212 from conmmttee. Therefore, HB 212 was reported
out of the House Community and Regional Affairs Standing
Commttee by a vote of 6-0.

The commttee took an at-ease from8:28 a.m to 8:30 a.m

HB 222- PASSENGER VESSEL TAX CREDI T
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8:29:37 AM

CO CHAI R FAI RCLOUGH announced that the final order of business
woul d be HOUSE BILL NO 222, "An Act providing a credit for a
muni ci pal tax inposed on certain passengers traveling on
comer ci al passenger vessel s t hat provi de over ni ght
accommodati ons; and providing for an effective date."

8:29:53 AM

CO CHAIR LEDOQUX noved to adopt CSHB 222, Version 25-LS0782\E,
Bul l ock, 3/28/07, as the working docunent. There being no
obj ection, Version E was before the conmmttee.

8:30:13 AM

REPRESENTATI VE JAY RAMRAS, Al aska State Legislature, sponsor of
HB 222, began by pointing out the changes enbodied in Version E

On page 1, line 7, the anount that can be collected was capped
at $10 per port conmunity in order to avoid any predatory
communities seeking to take the entire amount. On page 1, line

12, after "tax", the word "fee" was inserted. He explained that
HB 222 addresses the cruise ship head tax, which is largely
borne by those visiting Al aska. Representative Ranras rel ated
that he isn't a great fan of litigation. Furthernore, he opined
that there has been conpounded growh in the cruise ship and
hospitality industry. He nmentioned that he spoke with Joyce
Anderson, Select Conmittee on Legislative Ethics, regarding the
nature of a close econom c association, which [doesn't seem to
be of concern] since he, as a nenber of the hospitality industry
and a citizen legislator, doesn't benefit exclusively [from HB

222] . The concern is that if litigation ensues between the
cruise ship industry and the state over the disposition of the
cruise ship head tax, there wll be a lessening of the

af orenenti oned conpounded growt h. He indicated that he didn't
believe a lack of growmh would ever be recovered in the ensuing
years. Therefore, he expressed interest in addressing that with
| egislation that constructively addresses the cruise ship head
tax in a manner that Iessens the |likelihood of litigation
bet ween the state and the cruise ship industry.

8:34:31 AM
CO CHAIR LEDOUX inquired as to how HB 222 will guarantee there

won't be any litigation as there are a nunber of issues the
cruise ship industry has related to the initiative.
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REPRESENTATI VE  RAMRAS  opi ned, "I  think time wll tell."

However, it remains valuable to have a constructive dialogue
about this i ssue. Representati ve Rant as related his
understanding that at this point information is being gathered
on the matter. The issue, he explained, is regarding whether
the compounded growh rate will be lost over the year when an
industry experiences a stalled growh rate. Representative

Ranras then turned to the breakdown of the $50 cruise ship head
tax. O the $50 head tax, $4 is set aside for the ocean ranger
progr am O the remaining $46 of the head tax, one-quarter is
placed in the regional inpact fund that would presumably go to
comunities across the state. He questioned the legality of the
af or enent i oned. He al so questioned what could be done with the

remaining $35 of the head tax. Al t hough the Departnent of
Revenue (DOR) in its fiscal note, has indicated it can do what
it will wth [the $35]. Representative Ranras noted his

di sagr eenent.
8:38:32 AM

REPRESENTATI VE RAMRAS drew the commttee's attention to the
nunmerous |legal opinions included in the conmttee packet, which
illustrate that wunder the U S. Constitution and federal |aw
revenues fromthe cruise ship initiative head taxes can only be
used to pay the costs of a service to the vessel or watercraft.
Therefore, he surmised that $46 of the head tax can only be
spent at the ports of call at which the vessels stop. The head
tax can be broken into the followi ng three pieces: $4 for the
ocean ranger program $11 for the regional inpact fund; and $35
meant to be used for port facilities. Representati ve Ranras
pointed out that in addition to the state head tax, there are
| ocal head taxes. If the community of Juneau collected $5 per
crui se ship passenger, that noney can only be used increnentally
as the community doesn't have a nmechanism to bond |[arge
projects. Therefore, HB 222 has the | ocal comunities surrender
their local head tax as a credit against the state head tax

Through the bondi ng agency within DOR, [local communities] could
bond huge projects into the state. The aforenentioned could
result in the enhancenent of port communiti es.

8:40: 56 AM

CO CHAIR LEDQUX said that she didn't see anything in Version E
t hat di scusses bondi ng.
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REPRESENTATI VE RAMRAS referred to page 1, Ilines 10-14, and
characterized it as the enabling |anguage allowing |ocal port
comunities to apply to the state for <credit and enable a
bondi ng mechanismin order to do | arge projects.

CO CHAIR LEDQUX reiterated that she doesn't see the connection.
8:42: 54 AM
REPRESENTATI VE NEUVAN asked if conmunities can opt-out.

REPRESENTATI VE RAMRAS expl ai ned that a community could choose to
do or not to do [a project]. However, once a project is
designed by the l|ocal governing body and it sought assistance
fromthe state, it would have an obligation to pledge the fees.
He likened the aforenentioned to how the fishing |icense fees
are pledged for the next 20 years to service the $78 mllion
bond. He nentioned that the mayors of Juneau and Ketchi kan are
excited about the prospect of significant investnment into the
port facilities in those communities.

REPRESENTATI VE  NEUMAN highlighted that many communities are
i npacted by tourism In fact, over 4 mllion tourists cone
through his area annually and inpact everything from roads to
energency services. He asked if HB 222 specifies that only the
first five comunities will receive the noney or wll it be
spread throughout the state. He pointed out that generally
nmonies comng into the state are placed in the general fund from
where it's distributed. He requested nore clarification with
regard to dedi cated funds.

REPRESENTATI VE RAMRAS opi ned that he doesn't believe it's |egal
under federal law, to which state law nust conform to utilize
funds from a passenger head tax for uses other than servicing
port conmunities and |ocations where vessels conme in to port.
He pointed out 33 U S. C Section 5,  which "prohibits taxes or
fees on vessels operating in navigable waters or their
passengers, except in narrowWy tailored circunstances that
enhance the safety and efficiency of interstate commerce.” The
passenger tax inposed by the initiative doesn't conme close to
satisfying the test for a proper fee under that federal |aw
Representative Ranras then directed attention to the January 26,
2007, menorandum from Don  Bul | ock, Legi slative Counsel,
Legi sl ative Legal and Resear ch Servi ces Di vi si on, and
hi ghl i ghted the foll owm ng sentences:
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the use of nobney fromthe tax in an area in which
the vessel <carrying taxable passengers does not
operate may be disallowed under 33 U S. C. 5(b) unless
the noney is used "solely to pay the cost of a service
to the vessel or water craft.”

State-inposed taxes related to the operation of
vessels or other water craft are generally prohibited
under 33 U.S.C. 5(b) with limted exceptions.

REPRESENTATI VE RAMRAS related that the exceptions are listed in
33 US.C 5b)(2)(A-(C, as follows:

(A) are used solely to pay the cost of a service to
the vessel or water craft;

(B) enhance the safety and efficiency of interstate
and foreign comerce; and

(O do not inpose nore than a snmall burden on
interstate or foreign commerce,;

REPRESENTATI VE RAMRAS pointed out that by using the term "and"
between (B) and (C) the statutory neaning is conjunctive and
thus all three prem ses nust apply for the exception to apply.
He opined that notor coaches and railway coming north to Denal
National Park and Preserve and up to Fairbanks don't qualify.
M. Bullock's opinion concludes by stating:

There is a possibility that a court may not consider
the state's "tax" at a rate of "$46 a passenger per
voyage" a "fee" when interpreting 33 US.C  5(b)(1)
and (2), in which case an exception wunder those
par agr aphs woul d not apply.

REPRESENTATI VE RAMRAS then related his belief that using the $46
in head tax to go to communities wi thout vessel traffic violates
the Tonnage C ause of the U S. Constitution, which the Suprene
Court has interpreted "to prohibit any taxes or fees on vessels
in interstate comerce except those directly related to services
provided to those vessels."

8:49: 10 AM
CO- CHAIR LEDOUX related her understanding that currently if
Ket chi kan has a $10 head tax, then the tax would total $60.

This legislation would allow the cruise ships to pay $40 to the
state and $10 to Ket chi kan.
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REPRESENTATI VE RAMRAS clarified that $4 of the $50 head tax is

an environnental fee. He explained that a comunity that
currently collects a local head tax is able to use it to effect
very small projects annually because port enhancenent is a
significant investnment by comunities. If communities had the
ability to bond for large projects, they could actually add
j obs. The local community doesn't have the ability to take an
annual locally collected head tax and apply it to a Ilarge

bondi ng capacity. Therefore, if a community collects its |oca
head tax and credits it against the state head tax, then that
community could bond for a large project. Wt hout such, he
guestioned the state's plan for noney that nust be dedicated to
| ocations where vessels dock and provide for port facility
enhancenent .

CO CHAIR LEDOQUX questioned why this couldn't be acconplished
w th munici pal bonds. She opined that HB 222 tinkers with the
initiative such that it alnost voids it.

REPRESENTATI VE RAMRAS stated that it's not his intention to

negate the will of the people. However, he reiterated the need
to [acconplish the initiative] in a manner that's |egal under
federal |aw and constructive for the comunities inpacted by
port ships. He stressed that if litigation ensues between the

state and the cruise ship industry, the workforce as well as
comunities facing inhibited growth of the cruise ship industry
will suffer.

8:53: 53 AM

REPRESENTATI VE RAMRAS concluded his testinony by pointing out
that the use of the head tax funds nust fit under federal |aw

speci fications. This legislation addresses how the passenger
excise tax can be spread as a tax credit anongst mnunicipalities
t hat are ports of cal to the cruise ship industry.

Furthernore, HB 222 allows a nunicipality that's a port of cal

to have a guaranteed incone source, which bond buyers would view
as stable. Moreover, HB 222 would ensure that a rnunicipality
that's one of the first five ports of call for the vessel would
be entitled to a credit against the tax equal to the |esser of
$10 or the actual anount of the passenger tax paid to each
muni ci pality. The formula is effective because the average
nunber of ports at which each vessel stops is 3.5. The
provisions of HB 222, he said, establish a predictable and
stable form of funding that nakes financing of significant port
i nprovenent projects a reality. Therefore, HB 222 will ensure a
healthy cruise industry and reduce the chances of litigation.
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For the aforenentioned reasons, Representative Ranras urged the
commttee's support for HB 222.

8:58:13 AM

CO- CHAIR LEDOQUX inquired as to whether the nunicipalities can
bond t hensel ves.

8:58: 22 AM

DON BULLOCK, Attorney, Legislative Legal and Research Services,
Legi slative Affairs Agency, began by noting that he doesn't have
particul ar expertise in bonding, although he acknow edged that
muni ci palities have the option to bond directly and to utilize
the services of the Muinicipal Bond Bank Authority. He commented
that any bonding issue raises the question of how secure is the
source of funds that will repay the bonds.

8:58: 58 AM

CO CHAI R FAI RCLOUGH requested that M. Bullock provide a brief
framework as to why his opinion dated January 26, 2007, doesn't
neet federal |aw Co- Chair Fairclough announced that the
commttee would proceed to public testinony while M. Bullock
revi ewed the opinion.

9:00: 29 AM

TI' M BOURCY, Mayor, City of Skagway, rem nded the conmttee that
Skagway is and has been for nmany years a mmjor port of call.
Furthernore, Skagway has had a positive working relationship
with the cruise industry over the years. In fact, he recalled
that the Cty of Skagway didn't support the passage of the head
t ax. Mayor Bourcy enphasized that it's inportant to understand
that the intent of [HB 222] was to put noney back into the ports
and the inpacted areas, which Skagway supports. Mayor Bourcy
then related support for the concept of HB 222 and the cap it
i nposes because it's inportant that all ports inpacted can
benefit fromthe legislation. Wth regard to nunicipal bonding,
Mayor Bourcy related that the Cty of Skagway doesn't charge a
port fee and wouldn't have the resources to bond for |arge
proj ects. He |ikened HB 222 to the raw fish tax.

9:03: 25 AM

CO CHAIR LEDQUX opined that the Gty of Skagway could enact a
tax to be used as the guarantee for bonding.
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MAYOR BOURCY replied yes, adding that the Cty of Skagway may
consider that if HB 222 noves forward.

9: 03: 58 AM

REPRESENTATI VE NEUVAN inquired as to other types of revenue
avai l able to comunities such as Skagway.

MAYOR BOURCY specified that the City of Skagway doesn't receive
fish tax noney and its sales tax is the city's revenue source.

9:04: 52 AM

GERSON COHEN, spoke as one of the sponsors of the cruise ship
tax initiative that was passed in August 2006. M. Cohen
provi ded the follow ng testinony:

Every independent expert working 1in the cruise
industry field interviewed during and after |[ast
year's election canpaign was of the opinion that a
head tax in Alaska wouldn't deter the arrival of
crui se passengers to Al aska or change their spending
habitats. The anount of the tax is so small conpared
to their other expenditures for the trip that it's
sinply of no consequence. In fact, in the last five
years, the industry has steadily raised its own prices
by nmuch nore than the head tax in addition to
i ncreasing fuel surcharges and the demand for Al aska
cruises remains rock solid. Alaska represents a |arge
percentage of the worldwi de cruise mnmarket and the
industry has no intention of foregoing that revenue.
For that matter, the cruise lines could pay the fee
t hensel ves and not burden the passengers if they truly
felt it could danpen their enthusiasm for comng to

Al aska. The cruise lines are making billions of
dollars a year in profits and can certainly afford it.
So, | don't understand the sponsor's statenent about

the <cruise law either hurting the industry or
inspiring themto sue the state. W purposely drafted
the head tax portion of the new cruise law with an
opt-in approach. Those nunicipalities that want to
receive funding under the new state |aw mnmust give up
the opportunity to charge their own head tax. As you
know, very few comunities have had the political
clout to independently charge a head tax. When
Whittier instituted a $1.50 tax, the industry noved to
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Sewar d. Wien Whittier dropped their tax to woo the
ships back eight years later, half of the ships
announced that they were |eaving Seward overnight.
Wien Haines instituted a $4 tour tax, the industry
refused to allow Haines tour operators to raise their
prices by 4 percent, which neant that the |ocal
operators had to pay the tax out of their own pocket.
This is, of course, not the borough's intent and
Hai nes rescinded the tax that was intended to pay for
tourism infrastructure inpacts on the comunity. | f
the nunicipalities that now charge taxes, Juneau and
Ket chi kan, keep their own t axes whi ch tota
approxi mately $12, the loser under HB 222 is the State
of Al aska. Let's assune the Departnent of Revenue
adopts regulations resenbling the suggestions made in
the new | aw for disbursenment of head tax funds. Since
no cruise ship visits nore than five ports in Al aska
on any given cruise, the rebate identified in House
Bill 222 wll come out of the portion of the tax
intended for the state and will also |ower the portion
of the potential pool of funds that we suggested be
set aside for the communities inpacted by the industry
who do not receive direct visits.

On the other hand, let's |look at who mght benefit
from House Bill 222. Let's assunme the cruise lines
continue to have the passengers pay the tax, the
credit identified is supposed to go back to the

passengers. How will we know the cruise lines have
not sinply pocketed nearly 25 percent of the head
t axes charged. One of the mmjor cruise lines was
recently caught charging passengers for a tax in the
Cari bbean that was being rebated by the port. |t
woul d seem likely that this wll be an admnistrative

nightmare for the state if we intend to verify that
the noney is, in fact, going back to passengers and
woul d probably require significant staffing increases

at the Departnment of Revenue. Even then, given the
financi al secrecy wunder which this industry has
operated for so long - thanks to registering their
ships in third world countries - who knows what
records we would even be allowed to see. So, in
summary, | honestly cannot understand why this bill

has been drafted and sponsored because it doesn't put
Al aska first; it can only reduce the revenue to Al aska
approved by the voters and has the potential of giving
a significant portion of the new tax to the industry
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that didn't pay it in the first place. | would
respectfully urge you to not nove this bill out of
comm ttee.

9: 08: 56 AM

CO- CHAIR LEDOQUX inquired as to whether M. Cohen knows of any
| egal opinions suggesting that the state's head tax through the
initiative is constitutionally valid.

MR. COHEN noted that he's not an attorney and thus can't provide
a legal opinion on the matter. However, he pointed out that 33
US.C 5(b)(2)(A says, "are used solely to pay the cost of a
service to the vessel or water craft”. The key definition is
what is considered a service to the vessel. He interpreted that
to mean that it didn't only apply to ports of call. When the
initiative was first brought to the Ofice of the Lieutenant
Governor for certification it was reviewed for a period of over
five nmonths by the state attorney general. If there was
reasonable [finding] that the initiative was going to be found
inconsistent with state or federal law, the initiative wouldn't
have been certified, he opined.

9:11: 03 AM

MR. BULLOCK said that two issues are brought up by 33 US.C
5(b). The first issue is the federal supremacy clause. He
expl ained that certain regulations by the federal governnent are
in place of or superior to state provisions on the sane
provi si on. M. Bullock reviewed 33 US. C 5(b)(2)(A-(C and
pointed out that one nust first determ ne whether there is a
small burden on interstate or foreign comrerce. If the
aforenentioned test is passed, then it has to be used for the
two specific purposes listed in 33 US C 5(b)(2)(A-(B). He
noted that safety and efficiency could have a broader inpact
than just the vessel itself. |If no funds were appropriated for
t hese purposes it would be contrary to 33 U S.C. 5(b). At the
sanme tinme the federal Supremacy O ause nmay apply, the issue of a
dedicated fund is in question due to the prohibition against
such in the Alaska State Constitution in Article IX, Section 7,
as foll ows:

SECTI ON 7. Dedi cat ed Funds. The proceeds of any state
tax or license shall not be dedicated to any speci al
pur pose, except as provided in section 15 of this
article or when required by the federal governnment for
state participation in federal pr ogr ans. Thi s
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provision shall not prohibit the continuance of any
dedi cation for special purposes existing upon the date
of ratification of this section by the people of
Al aska.

MR. BULLOCK explained that first one is |looking at the cruise
ship tax within the allowable purposes under 33 U.S.C. 5(b). If
the noney can't be used for any other purpose other than what's
required by the federal law, the question is whether the head
tax neets the specification of a federal program for which the
tax s required. If the tax neets the aforenentioned
requirenent, then the tax may avoid the issue of a dedicated
fund under the Al aska State Constitution. M. Bullock said that
he didn't know the answer to that and although the courts may
face that natter at some point, the risk is present.

9:14: 26 AM

CO- CHAIR LEDOUX inquired as to the probability that HB 222 woul d
be constitutional.

MR, BULLOCK pointed out that part of the issue is raised only
when the noney is applied for a purpose allowed in the federa
statute. Wth regard to the state constitutional issue, M.
Bul lock said that he didn't know whether there is a federal
program requiring state participation that would nmake the cruise
ship tax allowable wunder the prohibition against dedicated
f unds.

CO- CHAIR LEDQUX related her understanding that the legislature
passes statutes with funding nmechani sns, but specify in statute
that it's not a dedicated fund.

MR.  BULLOCK highlighted that along with the |anguage that
specifies that [the tax] isn't a dedicated fund is the |anguage
"may be appropriated for", which takes [the tax] out of the
dedi cated issue. There's a preference for an appropriation, but
it's not binding and thus the noney could be used for anything
el se.

9:16: 31 AM
REPRESENTATI VE NEUMAN asked if any state |aw specifies that the

funds collected from the head tax have to be used in the first
five ports in which the vessel enters.
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MR. BULLOCK pointed out that the initiative specifies that the
first five ports visited by a ship that's taxed can receive $5

per passenger per port. There is general |anguage that allows
for the noney received fromthe tax to be appropriated in areas
of the state where inpacted. The federal statute applies in

regard to whether the uses for which the noney is appropriated
fit within the requirenents.

9:18: 20 AM

MARVI N YODER directed attention to AS 43.52.230 regarding the
di sposition of receipts, which specifies that $2.50 wll be
distributed to the city and $2.50 to the borough. Since the
borough doesn't have any port powers or place for cruise ships
to dock, it's doubtful that [Seward] would be able to use those
f unds. Still, Seward' s amount would be reduced wthout the
passage of HB 222. He highlighted that the |anguage in AS
43.52.230 specifies "subject to appropriation”, which restricts
an entity's ability to bond since it's not a secure source.
Therefore, if Seward enacted its own tax, it wuld have a
guaranteed source for bond repaynent. He nentioned that Seward
is interested in larger projects. M. Yoder related that HB 222
provi des another |ook at inposing a tax locally that would be a
credit against the $50 passenger fee.

9:21: 02 AM

CO CHAI R LEDOUX questioned what prohibits Seward from passing a
head tax even if HB 222 doesn't become | aw.

MR. YODER replied nothing. If the Gty of Seward inposed its
own head tax/fee without HB 222, it would be in addition to the
$50 head tax inposed by the state. In further response to Co-
Chair LeDoux, M. Yoder confirnmed that Seward probably woul dn't
be harmed by the aforenentioned. However, it appears that the
existing head tax has the ability to repair the port and put
nmoney into the port facilities. He noted that the City of

Seward has been reluctant to add anything that would be over and
above the other ports because it doesn't want to face reductions
in cruise ship passengers.

9:22:50 AM
CO CHAIR LEDOUX surmsed then that the fear of cruise ship

retaliation keeps the Cty of Seward frominitiating a head tax
wi t hout the passage of HB 222.
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MR. YODER answered that Co-Chair LeDoux's characterizati on seens
correct. He said that he feels very confortable working wthin
t he $50 unbrell a.

9:23: 36 AM

COCHAIR FAIRCLOQUGH highlighted that the commttee packet
includes a letter fromthe Gty of Seward relating its support
of the intent of HB 222.

9:23: 54 AM

ALLEN SOREN, City Mnager, Cty of Skagway, echoed earlier
testinmony that the cap on individual credits at each port is
inmportant to the City of Skagway.

9:24: 30 AM

BOB WEINSTEIN, Myor, Cty of Ketchikan, reviewed his elected
service in Ketchi kan, which has coincided with the growh of the
cruise ship industry in Ketchikan. He opined that Ketchikan has
a good working relationship with the cruise ship industry.
About six years ago the Cty of Ketchikan initiated a |long-term
port facility devel opnent plan to nake inprovenents to existing
facilities in order to acconmobdate the |argest ships that are
likely to come to Al aska. As part of that effort, the city
recei ved | egal advi ce regar di ng f eder al statutory and
constitutional restrictions that apply to the use of marine
passenger fees. He rem nded the conmttee of Section 445 of the
Maritime Transportation Security Act of 2002, which requires
there to be a connection between the fee and the service to the
vessel , passengers, and/or crew. He related his understanding
that the aforenentioned was at |east partially attributable to
an Alaska municipality considering a viewng tax such that
[ passengers] of a ship passing by a comunity from which the
ship received no services would be charged a fee. The | egal
advisors to Ketchikan have said that Congress has inserted
itself through that act regarding what fees can be charged and
for what purpose.

MAYOR VEINSTEIN related that Ketchikan owns and operates
substantial port facilities that provide services to cruise
ships as well as to their passengers and crews. These
facilities have becone increasingly congested as the cruise
i ndustry has grown. The City of Ketchi kan has inplenented phase
1 of its plan to expand port facilities and inprove sone of the
upland facilities in order to better provide for the safety of
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tourists while alleviating the dangerous pedestrian and
vehi cular crowd that currently occurs when vessels are in port.
Last sumer, voters in the Cty of Ketchikan approved, by a 70
percent margin, a $38 mllion revenue bond to pay for the port
and the related inprovenents in phase 1. The debt service is
being repaid through the inplenentation of a nmarine passenger
fee approved by the city council. The fee for 2007 will be $7
per passenger. The Gty of Ketchikan obtained financing from
the Al aska Bond Bank. He said he didn't believe the Al aska Bond
Bank's approval would ve been forthcomng if the city had to
rely on the legislature for annual appropriations rather than a
reasonably guaranteed revenue stream The aforenentioned was
confirmed in discussions with the Al aska Bond Bank's financial
advi sor yesterday who said that a pledge of ongoing revenues
from sonet hing such as a narine passenger fee assessed by a port
is superior to a pledge subject to annual appropriation.

MAYOR VEINSTEIN related that the current $5 limt per port,
whi ch he characterized as arbitrary, for up to five ports, wll
direct an average of only $18 of the $50 collected for the
comunities inpacted by the cruise ships. The aforenentioned is
based on the fact that cruise ships visit an average of 3.5

ports per cruise rather than 5 ports per cruise. May or
Weinstein opined that the aforenentioned isn't enough noney to
nmeet the needs of directly inpacted comrunities. Furt hernore

in the present fornmula none of the state fee goes to the
muni ci palities that operate the ports of Ketchikan and Juneau
since both conmmunities have port fees that are equal or greater
t han $5. Therefore, the anmpbunt referenced earlier is further
reduced and places them at conpetitive di sadvantage because the
local fee is on top of the state's $50 fee, which results in
visitors to Ketchi kan and Juneau paying nore than visitors in
ot her conmunities. In conclusion, Myor Winstein related his
support of HB 222, which he viewed as consistent wth the
initiative, federal requirenments, and requirenents of |enders
willing to fund port projects.

9:32: 38 AM

CH P THOVA began by noting that he is a supporter of the cruise
ship initiative and worked on it, although he isn't paid by
anyone involved in the initiative nor does he work in the
tourismindustry or against it. M. Thonma then paraphrased from
the followwng witten remarks [original punctuation provided]:

HB 222 woul d have a negative inpact on the finances of
the State of Al aska. I mportantly, the bill would not
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help municipalities cope with hosting the 1 mllion
crui se passengers comng to Alaska each year in a
conpressed, 5 nonth season, My through Septenber.

The proposed 'credit' that a cruise passenger would

receive under HB 222 wll never benefit that actual
passenger. In reality, this is a tax rebate program
that returns new state revenues directly to the cruise
conpanies in Mam. For that reason alone, | oppose
HB 222.

Al so, HB 222 is not good public policy. It will again
encourage conpetition between port towns to curry
industry favor on ship taxes, rather than nmaking
sound, comuni t y- based deci si ons on | ong-term
i nprovenents to waterfronts. Local wat er f r ont
activities are the heart and soul of each town, and
those uses and inprovenents should be nade without
undue cruise influence over sunmer taxes. The
initiative ends the ©practice of conparing and
sel ecting conmunities based on the |local tax climte.

Instead, the cruise initiative is an opt-in, revenue-
sharing program of choice for local nunicipalities.
In the years ahead, there could be snmaller cruise

ports in the state that will benefit, such as Cordova,
Val dez and Kodi ak, because the cruise demand and
mar ket are certainly there. QO her cruise ports that

also benefit from the initiative are those that now
have private «cruise docks, such as Skagway and
Vhittier.

In these latter two ports, dock owners charge ships a
private passenger fee for using their property. The
new state fees would allow cruise ports w thout |oca
head taxes to nmake extensive inprovenents to their
adj acent city docks and harbor |lands used by cruise
passengers when they visit. This is a plus for al
crui se ports.

As the initiative was witten, each community has the
choice when to opt-in or opt-out. They can choose to
have the state collect and distribute the cruise
taxes, or charge and bond for nunicipal cruise docks
and inprovenents with |ocal passenger fees, such as
Ket chi kan and Juneau do.
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Juneau is the best exanple of a port conmunity that
has defined the uses and paraneters of the cruise
passenger fee, as those relate to the 2002 Maritinme
Security Act. That federal |aw says that reasonable
passenger fees can be spent on cruise docks and
adj acent access areas for the safe and efficient
novenent of passengers and car go. | refer you to the
opi nions issued by Juneau Borough attorney Corso in
2003 and by Juneau Borough attorney Hartle in 2005
(attached) [included in the commttee packet].

To paraphrase Abraham Lincoln, you can't fool all the
people all of the tine. 81,000 Al askans voted
correctly on the cruise initiative. The knew what
they were voting for:
e Cean cruise ships, verified clean by Ccean
Rangers;
 Fair state taxes spent on cruise infrastructure,;
« Consuner protection for crui se passengers; and a
» Level playing field for Al aska businesses that
want sumer crui se custoners.

The cruise lines in Alaska are a nulti-billion dollar
industry that overwhelns coastal towns throughout
Al aska each summer. It is time that the state had a

fair tax reginme that provides new funds for the huge
cruise infrastructure costs needed in the years ahead.

MR. THOVA related that Juneau envisions spending $40 mllion
just for security reasons as tw large finger docks from the
mai n dock must be constructed in order to block any access to
crui se ships. Juneau plans to bond for that with its | ocal head
tax, but other conmmunities should have the funds available from
the initiative to pay for the projects out-of-pocket through the
appropriation process.

In ny estimation, the sinplest and nobst courageous
action by an Al aska Governor was taken by Jay Hanmond,
defining the ground rules for doing business in
Al aska:

e Industry pays its own way, w thout subsidy;
* Industry does not pollute; and,
* Al industries pay a fair share in state taxes.

That's why it is deeply offensive that a multi-billion
dollar industry that is loosely regulated and poorly
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controlled sends delegations of folks from Mam to
Al aska to repeal state law, as just enacted by state
vot ers. The ink was not even dry on the initiative
results before an all-out repeal effort has transpired
on every section of the 2006 initiative. Pl ease
reject HB 222 as a repeal of the cruise initiative.
Thank you.

MR. THOVA highlighted that the August 2006 voter panphlet has
extensive discussion of the taxes on pages 12-14 and also
contains statements in opposition to and support of the
initiative. He offered to provide the voter panphlet to the
conmittee.

9:37:36 AM

MR. THOVA then informed the conmttee that there won't be a
conmpounded growh rate in cruise ship tourism because towns are
at  maxi mum capacity. Therefore, the 15 percent growh rate
experienced in the past has shrunk to 10 to 5 percent; still
35, 000- 50,000 nore people conme to Al aska each year. He noted
t hat Juneau and Ketchi kan bond for large projects as they have
to ability to do so.

9: 38: 55 AM

REPRESENTATI VE NEUMAN asked if M. Thoma believes that the
81,000 voters who voted on the initiative thought all the funds
collected fromthe $50 fee should only go to ports of call or to
the general fund to be spread evenly anongst all comunities

MR. THOVA said that the aforenentioned was rarely discussed in
the canpaign literature by either those opposing or supporting
the initiative. However, he recalled that there was sone
di scussion on talk radio in Anchorage regarding that sone funds
could be available for the Al aska Railroad Corporation because
of the use of the railroad to haul cruise ship passengers. He
related his understanding that Tal keetna could possibly use the
funds because there is a denonstrable use of that area by cruise
shi p passengers. In further response to Representative Neuman
M. Thoma opined that the initiative was clear that the funds
collected could only be wused for ports of call and for the
cruise ship infrastructure

9:40: 43 AM
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MR. THOMA, in response to Representative Neuman, clarified that
he doesn't support HB 222.

9:40: 55 AM

CO CHAIR FAIRCLOUGH, wupon determning no one else wshed to
testify, closed public testinony.

9:41: 23 AM

REPRESENTATI VE NEUMAN commented that he isn't confortable wth
HB 222 at this point.

REPRESENTATI VE Cl SSNA not ed her agreenent.

CO CHAI R LEDOUX said that she is very unconfortable with HB 222.
REPRESENTATI VE SALMON stated his agreenent with Co-Chair LeDoux.

[ HB 222 was hel d over. ]

9:41: 50 AM

ADJ QURNIVENT

There being no further business before the commttee, the House

Community and Regional Affairs Standing Commttee neeting was
adj ourned at 9:41:51 AM
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