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Al aska State Conm ssion on Human Ri ghts
800 A Street, Suite 204

Anchor age, AK 99501- 3669

POSI TI ON STATEMENT: Testified on SB 132

ACTI ON NARRATI VE
VICE-CHAIR THOVAS WAGONER called the Senate State Affairs

Standing Commttee neeting to order at 3:39:55 PM Present were
Senators Davis, Elton and Vice-Chair Wagoner.

SB 134- POLI CE | NVESTI GATI ON_STANDARDS/ ARRESTS

3:40: 30 PM

VI CE-CHAIR THOVAS WAGONER announced SB 134 to be wup for
consideration and asked for a notion to adopt the conmttee
substitute (CS).

SENATOR KIM ELTON noved CSSB 134, \Y version, as the working
docunent. There being no objection, it was so ordered.

3:41: 14 PM

SENATOR CON BUNDE, Sponsor, told nenbers he is expecting nore
information fromthe Departnent of Public Safety (DPS) and asked
that the commttee take no action wuntil that information is
recei ved.

He reported that Al aska has the unfortunate and shaneful | egacy
of leading the nation in sexual assaults. Alaska is diverse and
has many small communities. |If those comunities had nore
resources, they would be better able to address the high |evel
of sexual assaults. SB 134 would require the Police Standards
Council to set a level of standards for investigation in sexua
assault cases and to enforce those standards. Small conmunities
may not have access to the |atest techniques, equipnent and
trai ning and may be unaware of what the public m ght expect.

The legislation seeks to create a comobn standard so that the
expectations for police enforcement would be the sanme in
Anchorage as in a village. The Police Standards Council should
decide on the professionalism of any police officer regarding
discipline, reprimand and revocation of certification. Wth few
exceptions, police officers maintain high standards and do the
best job possible.
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The Al aska Medical Association disciplines its own nenbers and
the Police Standards Council should discipline police officers,
he asserted. The commttee substitute addresses a requirenent
for arrest by giving police officers nore latitude to nake
arrests based on probabl e cause.

3:45: 54 PM

VI CE- CHAI R WAGONER announced a brief at-ease at 3:46:44 PM

3:47:36 PM

TAMARA DELUCIA, Ofice of Victinse Rights, stated support for the
neasure to standardize procedures and to require cases to be
submtted to the district attorney (DA) for review. This would
benefit wvictinse in particular in light of the high rate of
sexual assault crines in Al aska.

SB 134 provides a very good opportunity for the Police Standards
Council to level the playing field and bring rural communities
in line with investigation standards that exist in urban areas
such as Anchorage, Fairbanks and Juneau.

Small villages in rural comunities are at a disadvantage
because of the lack of proximty to troopers and the type of |aw
enforcenent system that's available. Anything that can be done
to assist Village Public Safety Oficers (VPSO in pursuing a
gquality investigation can only be viewed as positive.

3:49: 05 PM
SENATOR ELTON read new | anguage from version Y:

(4) shall nake an arrest at the tine a peace officer
determnes to be appropriate and when the peace
officer has reasonable cause to believe that a crine
has been committed and the person to be arrested has
admtted commtting the crine to a peace officer or a
peace officer has listened to a recording of the
adm ssi on.

Havi ng assunmed it works that way now, he asked for an exanple to
the contrary.

M5. DELUCIA responded the Ofice of Victins’ Rights doesn't

necessarily support the mandatory arrest provision, but it does
support Section 2 that allows the Council to adopt regulations
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for m ni mum st andar ds for t he conduct of crimna
i nvestigations. She particularly favors delivering investigation
results to the prosecutor, addressing victinms safety concerns,
witing incident reports and securing the crinme scene. Every
crine is different and certain evidence collection issues and
arrest determnations shouldn't be standardized. However, for
the nobst part they support the opportunity for APSC to set
st andar ds.

VI CE- CHAI R WAGONER noted that Senator Bunde wanted to address
the question as well.

SENATOR BUNDE referenced the new | anguage and told Senator Elton
that unfortunately that isn't the case. SB 134 is the result of
a conversation with a constituent about an assault that occurred
in which the offender admitted guilt, but no arrest took place.
In discussing the situation with police authorities, he |earned
the police often do not arrest a person early in the
investigation so that they can build a stronger case.

Hi s concern relates to the need to protect the public while not
tying the hands of |aw enforcenent. He suggested placing the
nanes of such suspects in the systemto assist in investigating
ot her unsolved cases because many offenders are actually re-
of f enders.

SENATOR ELTON asked if the decision to wait to arrest is based
on the premse that you don't arrest the “little fish” to find
the “bigger fish.”

SENATOR BUNDE said an arrest mght be delayed so that the big
fish is thoroughly hooked before prosecution begins.

3:53: 37 PM

M5. SARALYN TABACHNI CK, Executive Director, A ding Wnen in
Abuse and Rape Energencies (AWARE), spoke on behalf of wvictins
of sexual assault and domestic violence. She explained that the
crinme of assault or rape is one of the nost difficult to report
because victins often feel shame or a sense of responsibility.
Judgnents are made about rape survivors that aren't made about
ot her violent crinmes survivors.

Typically peace officers do a good job of investigating donestic
and sexual assaults, but sexual assault survivors need nessages
that are clear in words and action so they know an investigation
is noving forward to build the best case possible. SB 134
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provi des accountability, which can have a trenendous inpact on
hol di ng offenders accountable and allowing survivors to heal
fromthe victimzation.

3:55:52 PM

VI CE- CHAl R WAGONER announced he would set CSSB 134, version Y,
aside until next week.

SB 132- HUMAN RI GHTS COVM SSI ON

3:56: 54 PM

VI CE- CHAI R WAGONER took up SB 132 and told nenbers he did not
intend to take action on it today.

3:57:25 PM

DARW N PETERSON, Deputy Legislative Director, Ofice of the
Governor, introduced Assistant Attorney Ceneral Jan DeYoung and
t hanked the Al aska State Comm ssion on Human Rights for the hard
work it does. He explained that SB 132 would allow the
comm ssion to evaluate conplaints of unlawful discrimnation and
allocate its resources to prosecute the conplaints that wll
best serve the commssion’s goal of elimnating unlaw ul
discrimnation. Included are provisions designed to inprove the

comm ssion's procedures and to enhance its fairness. It also
contains provisions to clarify the remedies the conmm ssion
awards to renmedy unlawful discrimnation as well as few

m scel | aneous housekeepi ng changes.
3:.58: 47 PM
VI CE- CHAI R WAGONER asked Ms. DeYoung for a sectional analysis.

JAN DeYOUNG Chief Assistant Attorney GCeneral, Departnment of
Law, said she would describe the differences between version Y
and the version that passed the Senate |ast year. She said:

Section 1 of the bill would anend AS 18.80.100 to ensure
that a conplainant can withdraw a conplaint of unlawf ul
discrimnation during the investigation and conciliation
phases of the procedures. Basically what this would do to
the existing statute is it makes it clear that not only can
the person file the conplaint, but they have the capacity
to withdraw the conplaint at any tinme if they wanted to.
That is inportant in this bill because the bill gives the
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executive director enhanced discretion to choose whether to
take a bill [conplaint] forward or not. And so this would
give the individual an opportunity, if they didn't |ike the
decision that was being made or to withdraw and then go to
court or to other procedures that would be available to the
per son.

3:59:22 PM

SENATOR ELTON noted the Select Conmmttee on Legislative Ethics
could file its own conplaint and nove forward. He asked whet her
the Human Ri ghts Conm ssion has the same authority and that this
woul dn't abridge that authority.

M5. DeYOUNG replied that's correct. The executive director and
commi ssioners have the authority to file conplaints of unlawf ul
di scrim nation.

SENATOR ELTON asked whether the commssion could file a new
conplaint involving the sane circunstance if a conplainant
w t hdrew a conpl ai nt.

M5. DeYOUNG answer ed she thought so.

4:01:11 PM

M5. DeYOUNG conti nued:
Section 2 would add two subsections to the bill. One
addresses the authority of the executive director to

file a conplaint. That's a carry over from the
statute, as it exists right now Subsection (c) -

that's in Section 2 - wuld add a statute of
limtations of 180 days after conplaint. This sinply
t akes the existing statute of limtations in

commi ssion regulations and noves it into the statute.

SENATOR ELTON referenced his initial question and said he
understands sone of the commi ssion investigations take a |ong
time. He questioned whether the 180-day statute of limtations
woul d preclude the commssion from filing its own conplaint if
the conplainant withdrew a conplaint that had gone on for two
years.

M5. DeYOUNG said that's correct. The individual would nore than

likely be going to court and the statute of limtations for a
judicial action is nuch longer. Presumably the comm ssion
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conplaint was wthdrawn because the individual wanted to take
control over the action, which would provide the opportunity to
go to court. "So the comm ssion would need to be acting within
their owm statute of Iimtations also,"” she said.

SENATOR ELTON suggested it mght be reasonable to include a
provi sion that says a conplaint may be filed not |ater than 180
days after the alleged discrimnatory practice or 30 days after
a conplaint was wthdrawmn. Doing so wouldn't preclude the
comm ssion from pursuing a conplaint that had been w t hdrawn.

M5. DeYOUNG replied the 180-day timefrane is the existing
framework in regulation and she didn't know whether this had
proven to be difficult. She wasn't aware of how nmany conpl aints
the executive director files or whether this is sonething she
has consi dered after a conplainant withdraws a conpl ai nt.

VI CE- CHAI R WAGONER comrented he couldn't see any reason why the
comm ssion would want to continue with a conplaint that an
i ndi vidual had withdrawn so they could pursue it in court.

M5. DeYOUNG said in general the commi ssion concludes the case in
t hose situations.

SENATOR ELTON said the point is well taken if the person is
going to court, but a conplainant m ght withdraw a conplaint and
not go to court.

VI CE- CHAI R WAGONER suggested conmittee mght anmend the bill to
say that if a person didn't elect to pursue the conplaint in
anot her venue, the comm ssion could do so.

SENATOR HUGE NS said |imting the timefrane to 6 nonths to
prevent allowing a conplaint to be filed in perpetuity.

4: 06: 25 PM
MS. DeYQOUNG conti nued:

Section 3 addresses what would happen if there's a

settlement. It basically encourages settlenent and
requires that settlenent agreenents - and this is by
the commssion wth the concurrence of both the
respondent and the conplainant - those are put into

witing and they have the force and effect of any
conmmi ssi on order.
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4:06:48 PM

Section 4 adds a new section giving the executive
di rector expanded discretion to determ ne which cases
to take forward to a hearing after the investigation
concludes that there's substanti al evi dence  of
discrimnation. This provision is in response to a
court case that reversed a conmssion, which had
elected - after investigation - not to pursue a case
because even though it found a prim-facie case
supported by substantial evidence. It had found that
the evidence was weak or the defenses were strong and
it wasn't a strong case neriting a hearing. And the
Suprene Court reversed that and said all cases with a
substantial evidence finding nust go to hearing.

The purpose of Section 4, which is one of the
keystones of the bill, is to expand that discretion to
allow the executive director to make the kinds of
choices that a prosecutor would make in determ ning
whether to pursue to prosecution of a crinme. The
cooperation of the conplaining witness, the strength
of the evidence, the public policy to be served, and
whet her there are any good defenses against the prina-
faci e charge.

I
4:08: 55 PM

In Section 4 we did narrow the listing of itens that
the executive director could consider when deciding
whether to go forward with a case to hearing as a
result of testinony that canme out in the House State
Affairs Commttee | ast year.

Section 5 on the hearing there's a couple of things.
One of the things it does that's different this year
is that it coordinates with the central panel hearing
officer system that was adopted by the Legislature
| ast year. That bill did bring the Human Rights
Commi ssion into the central hearing office so that the
chief admnistrative l|law judge would be appointing
hearing officers to hear human rights comm ssion cases
begi nning July 1, 2005.
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This bill nmakes a mnor change to that by expanding
the nunmber of provisions in the hearing officer bill
that will apply to the comm ssion. In other words,
rather than just it be appointnent authority, the
ability to disqualify a hearing officer for bias the
provi sions about public records - sone of the others
are nechanics of how the central panel system wll
also be applied to the human rights comm ssion under
this bill.

It also brings the bill into the Admnistrative
Procedures Act to bring the human rights conm ssion
into closer conformty wth the standard for nost

adm ni strative agencies in the state. ... Any specific
provisions in the human rights Iaw would control over
t he gener al provi si ons in t he Adm ni strative

Pr ocedures Act.
4:10: 51 PM

Subsection (c) addresses anendnents to a conplaint
after it's referred for a hearing and it does allow
reasonable and fair anmendnents to the accusation that
is issued against a respondent. But it does require
that any new charges be supported by the sane kind of
subst anti al evidence finding that was required
initially of the basic charges. And it also requires
an opportunity for the respondent and the conplai nant
to go through the conciliation process so that there's
no circunmventing the settlenment opportunity through
t he anendnent process.

4:11: 33 PM

Subsection (d) would add a burden of proof to set the
standard at a preponderance of the evidence, which is
the general standard that is used both in court and in
nost adm ni strative hearings.

Subsection (e) there is a provision adding a summary
judgnment type process simlar to a judicial summary
j udgnment, which would allow the comm ssion to decide a
case wthout a formal hearing with live wtnesses if
there are no disputes over facts and only disputes on
the | aw

4:12: 05 PM
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Section 6 addresses an inportant conponent of the
bill, which is the remedial provisions. The goal here
- and they're addressed principally the enploynent
area because that is the area where nost of the

commission's work is done - is to nake the process
nore predictable and certain for both the conpl ai nant
and for the respondent. It incorporates into statute

the case law, which says that renedies are economc
remedies that the commssion can award. They don't
award punitive danages; they don't award non-econom c
financial renedies such as pain and suffering. And so
that would incorporate that into the statute so that
would be clear for all to know that that's what the
commi ssion's authority is.

The remedial provision also makes reinstatenent the
principle remedy for enploynent discrimnation - if
that's possible - and a restoration of any back pay
that's lost. If it's inpossible for circunstances that
are laid out in the bill to return a person to work

there is the possibility to award front pay. But
since that is a speculative and forward | ooki ng renedy
a cap at one year is placed on that renedy.

There are also a nunber of conform ng anmendnents that
are made.

4:13:45 PM

Section 12 differs fromlast year’'s bill

The word “pay” is defined and the reason for that is
to ensure that when back pay or front pay are awarded
that that is a full renmedy to the victimand it's not
sinply salary. In other words if there's benefits or
sone ot her renmuneration associated with the enpl oynent
that is included in a front pay or a back pay award.
It's intended to be included.

[ Section 17 has] another mnor difference between this
bill and laws year's bill is that there is a July 2
effective date. And the reason for that is for an
orderly adoption that knits together nicely with the
effective date of the central panel office's authority
to appoint the hearing officer. So these provisions
woul d take effect a day after those provisions take
effect.
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4:14:46 PM

SENATOR ELTON asked if Section 6 restates current practice and
that the comm ssion doesn't award non-economic or punitive
damages.

M5. DeYOUNG said that is her wunderstanding. However, Johnson
versus the Al aska Departnent of Fish and Gane nakes it clear
that the court does not consider that the comm ssion has that
authority.

SENATOR ELTON questioned why front pay is limted to not nore
t han one year

M5. DeYOUNG said when a decision is issued the conplainant would
be made whole up to the decision point. Front pay is speculative
and very wuncommon. The strong preference of the law and the
commssion is to restore the conplainant to the position.
However, if that 1is not feasible one vyear 1is considered
sufficient time in which to find another position.

SENATOR BETTYE DAVI S asked whether a comm ssion nenber wanted to
comment on the bill

4:18: 15 PM

LI SA FI TZPATRI CK, Chair, Al aska Human Rights Conm ssi on,
infornmed nenbers that the comm ssion has been in contact wth
the Governor’s office. In general the conm ssion supports SB
134, but it does have a few concerns.

Last year the bill had a two-year limt on front pay. At that
time the conmssion felt no limt would be better because it is
a very unique renedy and the comm ssion wanted that renedy to be
invoked in fact-specific instances. During a commttee hearing
the bill was anended to one year so instead of getting nore they
got less. The provision is of concern, but it's inportant to
have at | east sonme formof front pay.

A provision in Section 4 is of particular concern and it wasn't
addressed in the sectional analysis. That provision is at the
bottom of page 2. It provides that when the executive director
issues an order dismssing a conplaint due to lack of
substantial evidence, the conmmssion may review the order of
di sm ssal and affirmthe order, remand the conplaint for further
investigation or refer the conplaint for conference conciliation
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and persuasion if it concludes that substanti al evi dence
supports the conplaint.

To explain why the comm ssion opposes that |anguage she rel ayed
the follow ng historical information

In the early 1980s, the comm ssion had a provision in regulation
that provided the power of reconsideration of an executive
director’s order to dismss a case for lack of substantial
evidence. In recent years the conm ssion has undergone a 20
percent funding decline and after reviewing resources and
wor kl oad, it consulted with the Departnent of Law and decided to
repeal the regulation providing for reconsideration.

The comm ssion conducted a cost benefit analysis review ng cases
in which reconsideration had been sought and determ ned that
about 10 percent of the conplainants whose cases that were
di sm ssed sought reconsideration. O those, about 1 percent were
referred back to the agency for further action. O the 1
percent, about .14 percent resulted in a change in decision. The
benefit to conplainants didn't justify the cost.

Anot her problem associated with reconsideration cases is that
according to case law, the comm ssion nust nake a conplainant’s
entire file available to the conplainant. Those files often
contain confidential docunents from businesses submtted during
the investigation that were not neant for release to the
conpl ainant or the general public. A comm ssioner would have to
review the file, which is a time consumng process and
intellectually challenging process from a |egal standpoint.
I nvariably comm ssioners have solicited help from the Departnent
of Law on cases in which the state was not the defendant. In
state cases, the conmission would hire an independent attorney
to assist in the review

Al though one nore layer of review sounds good, it is tine
consum ng and costly in practice. The comm ssion is |ooking for
ways to reduce tine and costs and it wouldn't support creating
nore work at this tinme.

4:26:17 PM

SENATOR ELTON asked if the conm ssion would prepare a fisca
note if that provision renains.

SENATE STA COW TTEE -13- March 17, 2005



MS. FI TZPATRI CK answered the conmmi ssion submtted a fiscal note
to Governor Miurkowski's O fice but that office determ ned that
it wasn't necessary.

SENATOR ELTON expressed surprise at the decision and how | arge
the fiscal note was.

M5. FITZPATRICK said the cost would be from $5,000 to $6, 000
annual | y.

SENATOR BETTYE DAVIS asked if the commi ssion was satisfied with
the bill with the exception of Section 4. She also asked for the
nunber of the bill in the previous session.

MS. FI TZPATRI CK said the conm ssion does support the remainder
of the bill

M5. PAULA HALEY, Executive Director of the Al aska Human Rights
Comm ssion, said the bill nunber was SB 354 and that it passed
t he Senate but not the House.

SENATOR HUGGE NS asked the total nunmber of conmm ssioners and the
geogr aphi c distribution.

V. FI TZZPATRICK said the commssion is conposed of two
comm ssioners from Fairbanks, one from Soldotna, one from
VWhittier, two from Anchorage and one position is vacant. All
commi ssi ons have five year staggered terns.

SENATOR HUGGE NS asked Ms. Fitzpatrick if she is satisfied with
the recruitnent process.

MS. FITZPATRICK said she wasn't famliar with the recruitnent
procedures for comm ssion nenbers.

VI CE-CHAIR WAGONER said recruitnment is taken care of by the
Boards and Conm ssions office.

SENATOR ELTON asked Ms. Haley if he should be concerned with the
| anguage on page 2, lines 7-9, which [imts the comm ssion from
re-filing a dismssed case to 180 days after a conplaint is
filed.

M5. HALEY said she didn't believe that to be a problem because
when conpl ainants w thdraw, they have sought redress el sewhere
or have lost interest and aren't the best wtnesses if the
conmmi ssion were to pursue the conplaint. The conm ssion has re-
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filed when there was a broad public policy inpact in its
al l egations of discrimnation. She enphasized the conmission is
not in the role of playing advocate for the conplainants; it
acts as the advocate for the public policy of the Legislature to
prevent and elimnate discrimnation. She said the conm ssion
mght re-file a conplaint in a situation of a claim of ranpant
sexual harassment with nultiple wtnesses where the origina
conpl ai nant dropped the case. She acknow edged the 180-day |imt
m ght bar the comm ssion fromre-filing such a conplaint.

SENATOR ELTON asked Ms. Haley if the commttee should consider
anmendi ng that provision.

M5. HALEY said the conm ssioners determne the policy so she
woul d ask them She repeated this would be a rare occurrence
but wusing the sexual assault exanple she acknow edged that
although a victim mght be enbarrassed and not want to
participate in a hearing there may be other potential w tnesses
that are also victins of the workplace harassnment who woul d cone
forward. She said she would discuss the issue wth the
conmi ssi oners.

4:32:40 PM

SENATOR ELTON asked Ms. Haley to let the commttee staff know
the comm ssion’s preference.

4:33:08 PM

VI CE- CHAI R WAGONER announced he would hold SB 132 in conmttee
and that it would address Section 4 at a subsequent heari ng.

There being no further business to conme before the conmttee,
Chair Wagoner adjourned the hearing at 4:33:18 PM
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