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ACTI ON NARRATI VE

CHAIR RALPH SEEKINS called the Senate Special Commttee on
Nat ural Gas Devel opnent neeting to order at 9:14:17 AM Present
at the call to order were Senators Lyda Geen, Gary WIken, Ben
Stevens, Fred Dyson, Kim Elton, Donny d son, Lyman Hoffman, Con
Bunde and Chair Ralph Seekins; Senator Thomas Wagoner arrived
shortly thereafter, and Senators Bert Stedman and Al bert Kookesh
arrived as the neeting was in progress.

Roundt abl e Questi on and Answer Session - Legislators,
Consul tants, Producers, Adm nistration

CHAIR RALPH SEEKINS announced the commttee would have a
roundt abl e di scussion anong |egislators, consultants, producers
and the Adm nistration.

9:19: 05 AM
Senat or Thonas WAgoner joined the neeting.

SENATOR BEN STEVENS asked the reason that Al aska was using an
LLC based in Delaware. He expressed concern that this would
cause a jurisdiction conflict.

9:21:47 AM

JIM CLARK, Chief of Staff for Governor Frank Mirkowski, advised
that he is also Chief Negotiator for the pipeline project. He
recogni zed and thanked the team of consultants for their work on
the project. He deferred the question to Nick Spiliotes.

9:24:27 AM

NI CK SPI LI OTES, Counsel to the Governor, responded to Senator
Ben Stevens’ question. He advised the comrittee that he had over
20 years of experience in project developnent and finance and
has been working with the State since 2004 on LLC issues. He has
worked with Steve Porter, Deputy Commi ssioner of Revenue, on the
pi pel i ne negotiations from the beginning. He spoke to the issue
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of Al aska versus Delaware and said it was an issue that drew
extended conversations wth the sponsor group. The Al aska
Natural Gas Pipeline will be one of the |largest and nost conpl ex
civil engineering projects in the world and would need a
corporate governance docunment that guarantees the parties
certainty and predictability in outcomes and one that would
m nim ze disagreenents that mght result in arbitration

After extensive analysis, Delaware was the agreed jurisdiction
for the LLC based on the desire for certainty. There are over
150,000 LLCs in Delaware and so the jurisprudence is very
devel oped there. They reviewed the duties required under both
states and felt this was in the best interest for all parties.

9:26: 36 AM

The group concluded that Al aska |law creates a higher |egal duty
of the LLC nenbers to each other. In a voting context, the State
could owe a higher duty to the LLC and to the oil conpanies than
it would to act solely inits own interest. That is a concern to
consider. Even though the Al aska Natural Gas Pipeline will be a
public corporation it wll also be a commercial entity;, as
commercially possible under Alaska |aw. One concern is that the
State could be subject to second-guessing and/or subject to
external standards where obligations are inported from the |aw
into the LLC when it nakes a decision on a vote. There could be
times when the State has an interest in pronoting the hiring of
certain conpanies or experts for the LLC and that consideration
may not be in the interest of the LLC. The vote that the State
makes should not be subject to challenge on the basis that it
doesn’t advance the commercial interest of a particular LLC
Renmenber, the State is a political entity with broad interest in
the outconme of this project, he stated.

Anot her exanple could be settlenment of mpjor litigation with a
third party. It could be in the interest of the LLC and other
menbers to settle the claimbut the State m ght have a different
view. The rationale for Delaware is that Delaware pernits great
flexibility for how the menber s structure contractua

arrangenents. Delaware permts nenbers to vote in their own
interest for any reason wthout threat of suit. Al aska |aw
creates a higher duty to the other nenbers.

9: 30: 44 AM

MR. SPILIOTES continued there has also been nuch discussion
about the State being a mnority nenber. The fact is oi
producers assert their positions as aggressively as possible
wi th each other, against each other and in various conbinations.
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So in this LLC and in all the project entities, there will be no

majority menber. The real cleavage in the LLC will be the one
operator and the three non-operators. The three non-operators
will have an alignment of interest to make sure the operator

does its job properly. The operator mnust take instruction from
t he managenent conmttee of the LLC and is subject to oversight.

The State is a sophisticated and powerful entity with many | egal
and econom c resources and so there is no reason to think that
the State will need mnority protection. Another elenment to
consider is a developed jurisprudence on corporate governance.
The parties will not want to go to litigation for every issue
that arises. The parties wll want certainty to particular
outcones as permtted under |aw.

“Duty of Care” is the issue of what is owed to the LLC or what
duty an entity owes to the other nenbers. In Alaska there is
only one case on Duty of Care so if the project is under an
Al aska LLC there is uncertainty as to how a dispute would be
considered in the courts. There is no real precedence whereas in
Del aware there are hundreds of cases on Duty of Care and the
| andscape is very well established.

9:35: 01 AM

MR.  SPILIOTES summarized there are 150,000 LLCs in Delaware,
there are a couple dozen cases already decided on the LLC
interpreted through Del aware statute and as far as Al aska |aw
goes, it would be very restrictive and would require the duty to
act in the interest of all the shareholders. The State nust act
in its own interest and so the idea is to define the |egal
environnment so that |egal disputes can be avoi ded.

9:35:59 AM

CHAI R SEEKINS nmade the announcenent that Attorney General David
Mar ques was present and al so that the House nenbers were absent
due to a Fl oor Session.

9:36: 39 AM

MR,  SPILIOTES continued his sumrary. Lenders who are very
famliar with Delaware |aw and have a preference for it wll
finance the project. That certainty issue works in the best
interest of the State. The State would be able to act in its own
interests at all tinmes for any reason and not owe any duties to
any conpani es or the LLC
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MR. CLARK interjected the negotiations by the team were an
att enpt at preserving State sovereignty and preserving
i ndependence for the project.

SENATOR KIM ELTON referenced M. Spiliotes’ comment regarding
making the LLC as commercial as possible and asked whether that
would inplicate the State in federal tax law in any way.

MR. SPILIOTES replied the LLC would be a “pass-through entity
for tax purposes” and so because the State is tax-exenpt, the
State wll not pay tax on its interest. The LLC will pay taxes
to the State of Alaska but the State would not be taxed on
di stri butions.

SENATOR ELTON asked M. Spiliotes whether he saw anything that
m ght obligate the State under federal tax |aws.

MR. SPI LI OTES deferred the question to Louisiana Cutler.

LOU SI ANA CUTLER, Partner, Preston Gates & Ellis LLP, responded
to Senator Elton’s question. She said they have specifically
designed AK Pipe so that it wll have the best possible chance
of obtaining its tax-exenpt status. It is her understanding that
M. Gldan testified in the House Judiciary Standing Committee
recently and conplinmented the work done by her team

9:40: 48 AM
SENATOR WAGONER asked M. Cdark to speak about the indirect
interests of the State when it cones to the non-owner producers
or explorers who want to becone producers. Sonebody has to | ook
out for these people in the LLC and nake sure they have access,
he stated.

MR. CLARK deferred the question to Bob Loeffler.

9:42: 06 AM

BOB LCEFFLER, Partner, Morrison and Foerster, Consultant to the
Governor, introduced hinmself for the record. Under the Del aware
LLC, the State would have nore freedom to pursue that expansion
obj ective. There will be an expansion article within the LLC and
beyond that there is a special expansion right granted to the
State under the contract.

SENATOR WAGONER asked how difficult it would be to provide
expansion to the pipeline. The presentations at Centennial Hal
seened to suggest that the pipe would not be accessible for
expansion for at |east 20 years.
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MR. LCOEFFLER responded Al aska would need nore gas in order to

fill the demand for the pipe for 20 years so expansion wll be
definitely encouraged. At the end of 20 years the initial FT
commtnments will expire and people will have sonme rights to the
capacity on the pipeline so there will be a natural incentive to

fill up the pipe. The design of the pipe is 4.5 bcf per day with
the possibility of an easy expansion to increase capacity by 37
per cent .

9:46: 27 AM

MR. LOEFFLER continued there is three different ways to the
expansion as far as the legalities are concerned. FERC | acks the
authority to order an expansion in the |ower 48 but because the
pipeline is likely to be the only road out of Alaska, Congress
gave FERC the power to expand it. The expansion works under the
Al aska Natural Gas Pipeline Act. The person that sponsored the
process that resulted in nandatory expansion gets that capacity.
Any other kind of voluntary capacity is subject to the open
season requirenents where everyone is bidding for the capacity,
including the independents and the North Slope nmajors. The
person that puts in the best bid wins. So if Alaska wants to
lock in the capacity, mandatory expansion is the best way to do
it.

The State negotiated “State Initiated Expansion” as an
additional right to call for expansion. Beyond that the LLC will
have voluntary expansions where the nenbers of the LLC take a
vote to expand.

MR. CLARK added the voluntary expansion is in the contract and
it was very hard to get that proposition in.

SENATOR WAGONER asked the reason it was such a hard fight to get
that into the contract if it is such a good deal for the
producers.

MR. LOEFFLER replied the Lower 48 pipeline industry was worried
about precedent. The other reason is the mandatory conscription
for capital that conpanies worry about in terns of free
enterprise rights.

9:50: 02 AM

SENATOR CON BUNDE asked whether the commttee could hear the
opposi ng point of view on that point.
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SENATOR HOLLIS FRENCH said according to the contract, any
di sputes would go to a tribunal. He asked whether disputes
anongst LLC nenbers would end up in court or in a tribunal.

MR SPILIOTES replied there are tw different kinds of
agr eenents. The fiscal contract is a royalty tax. Any
rel ati onship between the State as regulator and the producers on
conplex tax issues would go to arbitration. The LLC is strictly
a corporate governance docunent and so that should be handled in
a Delaware court. There wll be sonme overlapping, which M.
Loeffler should speak to.

MR. LOEFFLER pointed out under the dispute resolution clause of
the contract the substantive law of Alaska is applied for
di sputes at the fiscal contract |evel.

MR. SPILIOTES added one issue that was identified is how to
juxtapose the two regines. They are two very different
provisions so there will not be a huge overlap but there will be
sone and that still needs to be addressed.

SENATOR FRENCH clarified the disputes anpbngst the LLC nenbers
will go to a Delaware court and disputes under the fiscal gas
line contract will go to a tribunal

MR. SPI LI OTES agreed. He added there would be three or four very
technical itens under the LLC such as determnation of fair
mar ket value and tax related nmatters to which a separate dispute
procedure would apply. So Del aware courts woul d decide corporate
governance issues, the yet-to-be decided nechanical overl aps,
and the technical issues under the LLC

9:54:51 AM

SENATOR FRENCH asked whether there would ever be a set of
circunstances where the State would end up before an Al aska
court.

MR. LOEFFLER responded when the arbitration tribunal is done

that award woul d be taken an Al aska court for enforcenent. O her
than that, he couldn’'t think of a case where there would be a
di spute before an Al aska court.

9:55:44 AM

MR. SPILIOTES clarified the interpretation of the contract would
be in Del aware but the LLC would be sued in an Al askan court.
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CHAIR SEEKINS clarified internal natters would be settled in a
Del aware court under the tribunal. Enforcenent terns would be
heard in the Superior Court of Al aska.

MR. CLARK advised the conmttee that the negotiators fought |ong
and hard to protect the interests of the State of Alaska. The
key thing was to cone up with a quick dispute resolution process
that would get matters resolved and keep things noving. He asked
M. Loeffler to speak of the rationale behind Exhibit C

MR. LOEFFLER referred to page 257 of contract where it deals
with audit cases that could go to the Al aska courts. The bi ggest
foreseeable dispute would be under the PPT/PILT where
arbitration is available but general discovery limtations do
not apply to that. That is where the tribunal defines what
di scovery is appropriate. These are big disputes that cost a |ot
of noney, he said.

Secondly, in one of the appendices dealing with the PPT/PILT is
sonething that is possibly better than existing law. If the
Department of Revenue (DOR) issues a subpoena, it can go to a
single arbitrator wunder dispute resolution and get a nuch
qgui cker result. That single arbitrator then beconmes a standing
arbitrator for any further disputes that arise in the DOR
adm ni strative process.

Thirdly the years of litigation on royalty valuation wll not
occur under the contract. The State would get its volunme of gas
to market wi thout having to fight about the val ue because of the
provision allowing the State to take its gas.

10: 01: 53 AM

MR. LCEFFLER referred to page 407 of the contract and conti nued.
Through the design of the contract they have renoved a |ot of
bi g nunber disputes. However, when the bigger disputes arise the
contract would allow the State better rights and nore robust
di scovery at the adm nistrative |evel

SENATOR FRENCH noted that PPT/PILT paynents were an item of
concern for him because the contract seens to give a |ot away.
For exanple, it gives away the presunption that the work done by
the DOR enployees is accurate and factual. There 1is no
presunption in favor of that as it now stands in Al aska courts.
He said it was odd that the Admnistration would give that
def erence away.
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MR. LOEFFLER responded there is a multi-tier process under the
DOR, which will result in a better ability for the State to get
information at the departnental |evel. He explained that the
quality of information in court would be better through this
process.

MR. CLARK asked that Dan Di ckinson cone forward and speak to the
i ssue.

10: 06: 15 AM

DAN DI CKI NSON, Consultant to the Governor, explained frequently
when the State is either in a dispute or is deciding whether
there is a dispute, much information is needed to put the facts
together. He said he does not believe the State has given up any
rights to get information and they have built in an expedited
process. Even though the Departnent has subpoena power it isn't
used it very often.

10: 09: 24 AM

CHAI R SEEKI NS brought the topic back to Del aware versus Al aska
LLC advisability. He noted testinony from the State prefers to
form the LLC under Del aware |aw and asked whether anyone had an
alternate position to consider.

DONALD SHEPLER, Greenberg and Traurig, Consultant to the
Legi slature, advised the committee that Phillip Gldan was on
the line ready to speak about the choice of establishing the LLC
i n Del awar e.

PH LLIP G LDAN, Geenberg and Traurig, Consultant to the
Legi slature, introduced hinself for the record. He conplinented
M. Spiliotes for his presentation. He advised the comittee
that he would list options for them to consider regarding the
issue. There were four itens that M. Spiliotes highlighted and
the first was protection for the State and the freedom to act
contrary to the entity if the State had other interests in mnd
with a particular managenment or vote. Wile that provides the
State protection, it also provides protection to the oi
producers, which gives themthe right to act in their own self-
interest. It is inportant to understand that the benefit applies
to both sides.

The second point is that all four menbers will be mnority
menbers with the majority shifting back and forth on different
issues. The third point established jurisprudence on corporate
governance where Delaware has a lot of history, albeit nore so
on the corporate side than with an LLC.
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10: 16: 25 AM

One point to consider is that the State could utilize a Del aware
corporation or corporate jurisprudence but still have venue for
actions in Alaska in front of an Alaska court sinply requiring
the Alaska court to apply the jurisprudence of Delaware.
Application of other state laws happens all the tinme in
commercial settings. He suggested the commttee could consider
that option and the benefit is that Al aska jurors have extensive
experience in the oil business.

10: 18: 11 AM

The fourth point regarding benefit of the Delaware LLC is that
anything the parties agree to can be put into the docunent so
that duties and such can be outlined there. This creates
flexibility as to inporting duties into the project. For exanple
the item of the Alaska hire intent is one of great interest to
the State as well as a duty to get the project conpleted.

10: 20: 27 AM

MR. CLARK asked the Chair for permssion to respond to M.
Gldan's testinony. He recognized that M. Gldan brought valid
points and that the Adm nistration considered those points but
had to nake sonme policy decisions. As far as reciprocity 1is
concerned they negotiated with the best interests of the State
of Alaska in mind. He said they felt it preferable to nake the
choi ces that they made.

10: 21: 46 AM

MR. SPILIOTES said on the issue of protecting the State and
recognizing that it is a reciprocal right that the other LLC
menbers would have, everyone is going to act in their own

interest. It was concluded that the State mnust protect itself
and that doesn’'t nean the State is likely to be oppressed.
Everyone wll be able to act in self-interest wthout being

subject to second-guessing or legal challenge. The issue is
getting the pipeline built as quickly as possible and in the
best interest of Alaskans and of the State. In regards to the
point on venue in Alaska, he said, they have a preference for
venue in Delaware based on the vast volunes of experience that
t he Del aware courts have.

10: 24: 00 AM

MR.  SPILIOTES continued there could be other legal regines
applicable to the project; particularly in Canada where they
lack the design of the LLC such as it is in the US. 1In an
uni ncorporated joint venture in Canada there wll be no
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corporate entity. There will be contracts and arrangenents anong
the four parties and the Canadian courts will want to |ook at
t he Canadi an piece as well.

In terns of the issue of inporting concepts from the fiscal

contract into the LLC, first of all the LLC will be a signatory
to the fiscal contract and so the LLC will be a contractual
party to the fiscal contract and will participate in the fisca

contract’s dispute resolution regine as a party. There is a
provision in the LLC that comrmts the nenbers and their
affiliates to be devoted to the project.

MR. CLARK asked M. Loeffler to add a point to that topic.

10: 26: 37 AM
MR. LCEFFLER referenced M. Spiliotes’ point regarding duties or
obligations in the fiscal contract that the LLC wll have to

respect. The leading one is the diligence standard under the
work commtnent clause. The LLC is not free to ignore the
di i gence standard.

10: 27: 37 AM
MR. G LDAN said he was glad to hear of the highlights that would
be seen in the LLC agreenent because they will resolve sone of

the issues brought forth. As far as substance goes, it boils
down to a degree and a choice and that is what he neant to point
out in his consultation.

MR. SHEPLER said he would like to echo M. Gldan’s comments and
said he would be glad to nove toward getting the LLC so that the
docunent could be reviewed and any further issues resolved.

CHAI R SEEKI NS announced a brief recess at 10:29: 32 AM

10: 45: 26 AM

DAVI D VAN TUYL, Commercial Manager, Al aska Gas G oup, BP Al aska,
agreed with M. Spiliotes’ testinobny on the reasons the Del aware
LLC is the appropriate structure for this mssion. He said he
agreed with the provision that requires entities to maintain
al l egiance to the project. He enphasized the point that Del aware
has the |argest body of case law on LLC matters and said it
provides certainty, a clear stabile reginme, and access to |ow
cost financing. Under Alaska I|law there would also be a
requirenment of duty of loyalty to the LLC and that has a
particular inplication. Any actions taken by a nenber outside of
the LLC have to be consistent with the positions of the LLC
itself. For exanple, the State would be prevented from voicing
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it’s own position before FERC if the LLC had the position that
was not the State’s preference.

10: 49: 32 AM

There was a question on the expansion provision to which he
spoke. The reason BP was resistant was they didn't see the need
to preenpt FERC. It is FERCs role to adjudicate rates and
tariffs for interstate pipeline systens and that policy could
change over the years. There are certain rights preserved under
the Alaska Natural Gas Pipeline Act that protect the rights of
t hose that would |ike to expand.

10: 50: 52 AM

MR. VAN TUYL continued M. Loeffler testified that 20 years
would be the termfor the FT and that is a conmmon and acceptabl e
duration but nobody knows what the term for transportation wll
be. Concerning the role of Alaska courts in the case of
di sputes, specifically involvenent of enforcenment of an award,
under Article 26.2 of the contract, the duration that an Al aska
court has is 365 days.

10: 51: 53 AM
CHAI R SEEKI KS recognized Senator Gary Stevens, Representatives
Paul Seaton and Kurt O son.

VENDY KING Director of External Strategies, ANS Gas Devel opnent
Team ConocoPhillips, informed the commttee that she was not
the team nenber representing ConocoPhillips in the LLC
negotiating team She enphasized the LLC team needs to be set up
for success since this is one of the biggest conmmercial
enterprises the conpany has pursued. Wien the LLC is available
it will be presented to the commttee. She agreed that Del anare
has a well-established body of law to operate and negotiate the
LLC in. She clarified that the LLC would be added as a party to
the fiscal contract. Article 31 in the fiscal contract allows
for the addition of a party. Wen each entity of the LLC is
formed, they will be added to the fiscal contract. She pointed
out that Alaska law applies to how the entities are treated in
the fiscal contract. So when the LLC is in a dispute with the
State, Alaska law will be applied.

10: 55: 10 AM

M5. KING highlighted Article 6.3 and said each md-streamentity
shall advertise for available positions. Article 6.4 states each
m d-stream entity shall work with the State to devel op these or
ot her publicly funded prograns. She said they specifically set
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Article 6 up to address Al aska hire concerns and that m d-stream
entities also have to adhere to the provisions.

SENATOR GARY W LKEN asked whether there would be a nmajor rewite
of the contract when the LLC gets adapted into the fiscal
contract.

MR. CLARK deferred the question to M. Spiliotes.

MR. SPI LI OTES responded the LLC agreenent would create an entity
called the Al aska Gas Pipeline Conpany. The LLC agreenent
governs the relationship between the nenbers, distributions,
voting and a full range of activities. The LLC entity would then
becone a party to the fiscal contract because the fisca
contract inposes obligations on the md-stream entity and the

ot her project entities, which will own the various conponents of
the pipeline. Each of the other parts of the project wll be
owned separately, such as the Canadian entity and the potentia
natural gas liquids plant. There will not be a need to rewite
the fiscal contract to pull those in. Once the entities sign up
on the project, they wll be subject to the contractua

obl i gati ons.

SENATOR WLKEN said he keeps referring back to M. Barnes’
possible pipeline structure because that is the Dbest
illustration they have so far. He asked M. Barnes whether M.
Spiliotes’ testinony lines up with what he knows.

JAMES BARNES, Barnes and Cascio, Consultant to the Legislature,
said he had a question of whether the LLCs would becone
signatories of the agreenment because the fiscal contract uses
generic termnology in certain places. “lIt’s alnost as though
there has to be synchronization that needs to be reflected in
the agreenent.” He asked whether there would be an anmendnent to
the fiscal contract that would clarify which of the obligations
are mainline LLC obligations versus which are other obligations.

11: 01: 00 AM

M5. KING referred to Article 31.1(d) and said it highlights “a
producer shall add to this contract any person that owns
m dstream elenent in which one or nore producers or their
affiliates have an interest.” “Each of the obligations in the

contract have been drafted so that if an additional person is
added, and the mdstream entities have obligations, the fiscal
contract is designed to put the mdstream obligations directly
to those mdstreamentities by adding themto this contract as a
party to this contract,” she stated.
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11: 01: 34 AM
SENATOR ELTON asked whether the party being added woul d have the
ability to renegotiate any conponent of the contract.

MR. SPI LI OTES responded there is no separate approval process
There is no step that would allow any party to renegotiate the
contract.

MR. LOEFFLER clarified the LLC signs up to the fiscal contract.
There is no negotiati on nmechani sm

11: 04: 35 AM
MARTI N MASSEY, Joint Interest WMnager for U S. Qperations,
ExxonhMobil, introduced hinself for the record. He referred to

the topic of the Al aska LLC versus the Delaware LLC and said he
could not add nuch to the discussion that hasn't already been
said. He agreed with the decision by the Admnistration to go
with the Delaware LLC plan and said ExxonMbil supports the
deci si on.

11: 06: 24 AM
SENATOR LYMAN HOFFMAN asked whet her other states were consi dered
for the LLC fornmation.

MR. CLARK said he did not believe so.

MR. SPI LI OTES agreed. Del aware was the only state considered. It
is the location of choice for many corporation formations and
cor por at e gover nance.

CHAIR SEEKINS noted there is a recent publication done by the
U.S. Chanber of Conmerce that rates Delaware as nunmber one in
fairness of the jurist and the speed of which they can dispose
of notions. Alaska was in the md-thirties.

11: 09: 29 AM

SENATOR BEN STEVENS referred to his question to M. Gldan the
previous day regarding the nenorandum and the proposed
anendnents of the operating agreenent. He read Item 9 in Exhibit
A. “The operating or the LLC or the nmnagenent agreenent shall
provide that in the event that entity elects to contract with a
vendor to operate the entity or inplenment the project such
vendor shall be independent and not an affiliate of a nmenber of
the entity.” He asked for a response from the Adm nistration,
t he producers, and the consultants.
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MR. SPILIOTES conmented that is contrary to how nost contracts
are structured. Mst pipeline projects have integration with the
various entities and their activities across the project. There

will be four to six entities owning pieces of the project and
those entities wll contract wth operators who wll Dbe
responsible for constructing and operating the project. Those
operators will be affiliates of the managing nmenber of the LLC

or the equivalent position in the other projects.

The construct is a managing comrittee in which all nenbers are
represented. That rmanagenent conmttee s responsible for
managi ng the entity. The managenent commttee would del egate
responsibility to a managi ng nenber and that nmanagi ng nmenber is
the one that signs the agreenents on behalf of the LLC. There

will be a contract or operating agreement that will be with an
affiliate of the managing nenber that wll govern the terns
under which the project will be constructed and nanaged over
time.

The concern with having an independent unaffiliated operator is
that there are too nmany differences in the way different
conpani es operate. For exanple, Conmpany X and Conpany Y m ght
attenpt to “marry-up” their engineering divisions and they m ght
have different approaches to technical problens and different
procedures to handle day-to-day operations. The two nust be
integrated so as to mnimze distortions and artificial delays.
“The preferred structure is to have an integrated set of
conpanies that are part of an affiliated group charged wth
constructing the project under the supervision of the LLC " he
st at ed.

One of the sponsor groups wll be the operator and they wll
have affiliates throughout the project, working to build the
project under the operating agreenent under the supervision of

the LLC. That operator will be subject to scrutiny of the non-
operator. If legislation is introduced requiring that the
operator be independent it wll introduce nmjor inefficiencies

and disputes. The non-operators are very interested in nmaking
sure that the operator does a good job. It’s a check and bal ance
within the operating structure, he said.

11:17: 34 AM
MR. G LDAN responded the issue of the independent operator arose
after listening to a presentation by a nenber of the

Adm nistration team explain the requirements of securing a
successful nega-project. The presentation suggested that in
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order to secure a successful mega-project, one nust have the
entities in the project all aligned and noving in the sane
direction at the sanme time. It is concerning that there will be
a cleavage between the owner that has the operator obligation
and the other three. By having the operator be an affiliate of
one of the owners it automatically establishes that cleavage and
that creates different relationships of self-interest with the
ot hers.

That said, it seenms to make sense to have the four owners who
are the managenent of the entity be aligned. Having their
conmbined interest creates nuch stronger control overseeing the
oper at or.

MR. VAN TUYL advised that he would like to add a few other
points for the commttee to consider. In addition to the
efficiencies that M. Spiliotes pointed out, the three conpanies
have experience in delivery of nmega-projects. BP is currently
conpleting a nega-project in the Caspian Sea. ExxonMbil and
ConocoPhillips are involved in nega-projects as well. That is
inmportant to consider on the resume of an operator. The three
conpani es have also pioneered arctic operations so they have
experience in the field and know the inportance of preserving
the environnent. The producers share the common objective with
Al aska of delivering a project at the | owest possible cost.

MR. MASSEY added since this is a huge project, it will be very
difficult to decide who anongst the four entities will be the
operator. Having an independent make major project decisions is
beyond contenplation, he stated. The three conpanies com ng
together on the project know how to do big projects. ExxonMobi
has an affiliate called the ExxonMobil Devel opnent Conpany that
builds worldw de projects for all the affiliates that operate
within the countries. |f ExxonMbil were the operator, they
woul d contract with the devel opnment conpany to build the project
and they have the expertise to put this project together.

11: 24: 55 AM

M5. KING echoed the previously nmade point that efficiency and
alignnent are extrenely inportant and the producers have
experience in this arena since they have worked together before.
The industry has |earned the processes and how they shoul d work.
Al three conpanies have project nanagenment experts that wll
help deliver the project in the best neans process. The
expertise in the three conpanies that the State is dealing with
is trenendous. Personally speaking, she said she had never been
involved in a project where one of the owners was not the
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operator so it would be very atypical to have soneone other than
an owner be the operator of a project.

11: 27: 01 AM

MR. CLARK pointed out that all three participants in Prudhoe Bay
operate that way. BP is the operator in that unit wth the
others. From the State’'s point of view, the nodel that 1is
currently working is what they chose to use.

MR. SPILIOIES added having an owner of the pipeline as an
operator adds to efficiency and cost saving since the State
woul d not have to pay the independent operator to cone and take
upon ri sks.

SENATOR FRED DYSON said he would like to hear from one or nore
of the consultants about the pros and cons of an independent
oper at or.

MR. BARNES responded typically with large projects usually the
operator is selected from anong the parties. The debate is
focused on disclosure of the nature of the transaction. There is
usually a higher level of scrutiny before the affiliate is
engaged and typically that is covered in an operating agreenent
or the governance docunent. He said he is confident that
affiliate transaction will be dealt with in those docunents.

There is another paradigm under which large projects are done
For instance in the *“gutter project” there is a corporate
entity, a joint stock <conpany that 1is set wup and each
partici pant places people in that conpany. Al aska has a simlar
arrangement with Alyeska where the parties don't agree to have
one of them as the operator but they form that joint stock
conpany. They have advant ages and di sadvant ages.

SENATOR DYSON voi ced hope that the citizens of Al aska could have
the option of stockholders in the pipeline. He asked whether
there were any i ndependent-operated pipelines in North Anerica.

MR. BARNES said he believed so and deferred the question to M.
Loeffler.

MR. LCEFFLER replied in natural gas there are relatively few
| ndependent conpani es own them but an independent operator does
not own them El Paso Natural Gas has ten pipelines but it is
the operator. He said he could not think of any pipeline that is
run by an independent operator.
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RI CK HARPER, Consultant to the Legislature, observed two types
of operations at issue. One is the operation of construction of
the pipeline and related facilities; the second is the ongoing
operations after the pipeline is constructed. It is inportant to
note that when one considers the inplications of ownership,
operator-ship and layering of subsidiaries. It is wise to be
concerned about the expansion issue. The reserves and
deliverability are two different issues when |ooking at the
operation of the pipeline. A so, renenber that the pipeline wll
be fully subscribed in terns of firm capacity for 20 years so
the fact that sone capacity will not be utilized in the out
years does not necessarily mean that the capacity wll be
avai |l abl e on a reasonable basis or on a basis that is attractive
to ot her independent explorers.

11: 33: 51 AM

MR. LCEFFLER responded unless the operator was inposed by the
Department of Justice of the FTC, the operator is subservient by
law to the nenber conpanies that control it so it’s not as if
t he i ndependent operator could do whatever it wants.

MR. HARPER said that mght be how it works from a |egal
st andpoi nt but an operator has trenendous control over
information, in managing commttees, and in nanagi ng deci sion-
maki ng and so to indicate that an operator is nerely an agent is
not entirely correct.

MR. LOEFFLER countered there is a whole body of FERC |aw that
controls intent. It 1is designed to nake sure there is no
preferential or discrimnatory treatnment of the owners versus
t he non- owners.

MR. HARPER agreed that was true in theory but a holder of firm
capacity has contractual rights. Once he nakes the capacity
avai l able those laws go into effect but the basis upon which he
makes those neans available determ nes who mght be interested
in it. Just because there is physical capacity in the out years
and in the first 20 years does not nean that wll necessarily
satisfy the needs of the independent producers.

MR. LOEFFLER agreed with that assessnent and said he did not
know of a natural gas pipeline in the United States that has an
i ndependent operat or.

MR. HARPER qui pped, “I don’t know of an interstate natural gas

pipeline in the United States that’s owned by a producer
either.”
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MR. LCEFFLER said the ownership has changed but the producers
built the alliance and the interests were sold off.

MR. HARPER said there was producer ownership but the producers
did not own and operate that system and that was a Canada- based
system That is the only exanple in recent times of any
ownership and to this day there has not been producer ownership
of any natural gas pipeline that he is aware of.

MR. LOEFFLER said his point is that interstate gas pipelines
wi th i ndependent operators are just not done.

MR. HARPER countered the El Paso system operates all of its gas.
The owner of the pipeline does not have an i ndependent operator.

11: 38: 02 AM
SENATOR BEN STEVENS quipped they just denonstrated why the
conm ttee doesn’t see the LLC operating.

MR. CLARK stressed there are choices out there to be made. The
adm ni stration chose anong the choices to be nmade in order to
get the agreenment witten.

11: 38: 54 AM
MR. MASSEY argued from a producer’s perspective, both gentlenen
were right. There aren’t nmany producer-owned natural gas

pi pel i nes because upstream conpanies don’'t want to be in that
busi ness. The upstream conpanies risk huge anounts of capital
with long term payouts and they expect a high rate of return

The situation here is an attenpt at unlocking a mmjor natura

resource with a mammoth capital investnment. The risk of turning
that investnment over to soneone else to build is not one the
producers are willing to take. Producers have the expertise in-
house to build the project at the | owest cost.

MR. VAN TUYL introduced a couple of points into the discussion

BP operates the Destin Pipeline so that is one owner-operator.
There was a suggestion that those seeking access to the pipeline
m ght view presence of an independent operator favorably but
access is actually determned by the regulator of the pipeline
regardl ess of who the operator would be. As to the specific role
and authority that the operator is vested wth, that cones
through the operating agreenent. The operator has no nore
authority than the other nmenbers who sign that agreenent.
Lastly, having an affiliate menber be the operator introduces
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efficiencies since the accounting system and other systens are
al ready known anongst the producer conpani es.

MR. HARPER said the Destin Pipeline is a very small, limted-
purpose pipeline and that was not his point. H's concern was
over the issue of “layering of affiliates.” As indicated in
earlier discussion, there will be a different set of affiliates
in the LLC than in the Stranded Gas Devel opnment Act Contract
That does not appear to represent any significant binding. At
the parent |evel he said he has not seen anything indicating any
cross under-witings or cross obligations between the LLC and
t he SGDA contract.

MR. VAN TUYL said there is a provision in the contract that says
if they are inposing a duty on an entity that is not signatory
to the contract then that duty falls to the signatory. Wether
or not the future entities becone signatories, the ultinmate duty
woul d fall on BP Exploration Al aska, for instance.

11:45: 06 AM

M5. KING reiterated this is a huge project that will affect the
producer conpanies trenendously and so they clearly want to be
an active party to it. It is very critical that one of the
owners be the operator.

MR. LOEFFLER enphasized M. Harper’s point about the two
different periods of operation. In TAPS there was a different
agreenent for the construction period and then an operating
agreenent afterwards. Sone of the concerns about independent
access to the pipeline apply to that period when the pipeline is
constructed and up and running. He suggested the committee keep
those two periods separate because the |Independent Petroleum
Association of Anerica (IPAA) testinmony was directed at how to
get the project built. The best way to do it is to use an
affiliate that is experienced, he asserted.

11:47: 29 AM

SENATOR BEN STEVENS asked M. dark whether any of the other
applicants provided a conplete proposal that brought together
t he upstream m dstream and downstream applicati ons.

MR. CLARK replied no.

MR. LOEFFLER added there was another possible inport to Senator
Stevens’ question, which was did the other potential applicants
have an upstream conponent in the sense that “did they have gas
to ship through an affiliate through the pipeline” and they did
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not. The only ones who have gas to fill the pipeline are the
proj ect sponsors.

11:49: 53 AM

SENATOR BUNDE said he was inpressed with the conplexity and the
intention of the negotiators and said he felt they have Al aska's
best interest at heart.

MR. CLARK commented it was one year ago today that the Governor
asked him to head up the negotiating team At the tinme he
thought it would take approximately two nonths to resolve the
i ssues around the contract.

CHAI R SEEKI NS announced the commttee would recess for |lunch at
11: 51: 49 AM

1:27:49 PM

CHAI R SEEKINS called the conmttee back to order. He asked that
the commttee discuss the dispute resolution process as well as
wor k comm t nent s.

1:29: 00 PM

MR. BARNES reminded the group they were talking about how
additional parties would be added and reference was made to
Article 31. Everyone agrees that maintaining alignnent between
project entities is inportant. Article 31.2 says the added
person will have the rights, privileges and obligations that are
assigned to it and then the assigning person wll retain the
rights, privileges and obligations other than the ones that are
bei ng assigned. He questioned how the State would know what is
being assigned and what is being retained. He wondered how it
would work considering that it is all done by inference. He
expressed disconfort with this provision from a |egal
st andpoi nt..

1: 30: 28 PM
MR. CLARK suggested that M. Spiliotes could address that
concern.

MR. SPILIOTES said Article 31 was intended to offer flexibility
so as to allow the adding of another party for a specific
purpose. He deferred the fiscal side of the question to his
col | eagues.

MR. BARNES agreed but questioned the affect of adding a party.

He said in effect it would be a shifting of rights, privileges
and obligations and wondered how the parties would know which
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rights, privileges and obligations have been shifted. He said he
was unconfortable with the notion that it could be done wth
i nference.

MR. LOEFFLER referred to Section 31.1(b) and said it is
customary to provide a notice when adding parties. The notice
woul d describe the rights, privileges and obligations that are
assunmed by the added party.

MR. BARNES asked whether the unilateral assignnent notice would
effectively anmend the contract.

MR. LOEFFLER responded he does not view it that way. Some of the
obligations of the contract are identified as connected wth
LLCs and until those cone into being; obligations cannot be
pl aced upon that LLC.

MR. SPILIOIES added there are two things going on in Section
31.1. There is a nechanism for assignnents of rights, privileges
and obligations by a producer and there is a producer adding a
party to the contract.

1:34:52 PM

MR. VAN TUYL advised in Section 31.1(b) there is an obligation
to provide notice to the State of an entire list of itenms, such
as a description of the reason for adding the additional person
and the identity of that person. The contract already contains
t he | anguage that defines what the obligations would be for the
mainline entity so there would not be an anendnent to the
contract. The assignment fulfills the contract.

MR. BARNES added the section on assignnent is subject to
approval by the conmmssioner of the Departnment of Natural
Resources (DNR). Section 31.1(b) appears to have unintended
consequences and it is difficult to understand how that section
would fit together with the LLC

1:38:17 PM

MR. LOEFFLER countered the point of adding that was to create an
obligation. He said the intent was to nake the LLCs join the
fiscal contract. He suggested the |anguage in that section could
be worked on to nmake that nore clear.

MR. BARNES asked for clarification whether M. Loeffler would be
anmenable to clean up the | anguage in that section.

MR. LOEFFLER sai d yes.
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CHAI R SEEKINS questioned whether the additional person should
al so be subject to approval by the conmm ssioner of DNR

MR. LCEFFLER responded the point of the approval was that they
are dealing with leases and capturing existing law in Section
31.1(a). Section 31.1(b) is not based on existing |law but on the
entities that will cone into being. There is a difference.

MR. VAN TUYL informed the conmttee that the addition of the
additional person is not a unilateral right but an obligation.
It’s is defined in the context as “an ownership of a m dstream
elenent” and so it would be only the pieces of the qualified
project that would need to be constructed and operated to
fulfill the contract, he stated. It is not a broad, sweeping
right, it is very specific to the execution of the project.

MR. BARNES agreed but asked what assurance the other parties
woul d have that the additional party is creditworthy.

1:41:11 PM
MR. SPILIOTES clarified Section 31.1(b) and said the definition
of “m dstream elenent” is the four pieces of the project. The

intent is strictly to have a procedure for adding entities as
they conme into existence, not to split up rights and nove them
around. The person that owns a nidstream elenment is the
corporate entity that owns the physical assets.

MR. BARNES expressed confusion at the |anguage of the section.

MR. SPILIOTES suggested there was a drafting matter involved
t hat needs clarification.

1:42: 49 PM

MR. VAN TUYL pointed out Section 2.9 includes |anguage to
specify that the parties of the contract retain an obligation to
performor cause the project entity to performan obligation.

MR. MASSEY said the State would participate in formation of the
LLCs and every party would sign the LLC together. Each party
will know the creditworthiness of the parties when the entity is
put into place.

CHAI R SEEKINS added under Section 2.9 the obligation is there

for the producers and the State for the performance of the
entity regardless.
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1:44:06 PM
CHAIR SEEKINS suggested the committee discuss the dispute
resol ution process.

SENATOR CON BUNDE said his question centered on the considerable
di al ogue the commttee has heard about the arbitration process
and dispute resolution. To oversinplify, Alaska has the
arbitration ability but that ability is so difficult to use that
the State is alnobst powerless in resolving disputes. Integral to
the process is the definition of what is diligent. He questioned
how the State would be able to determne when a I|ack of
di i gence occurred.

MR. CLARK interjected that during the course of negotiating the
contract the State assured that there was a dispute resolution
cl ause.

MR. LOEFFLER said he wanted to nake very clear to the comittee
that there is a general dispute resolution process that covers
work commtnments and any other dispute such as a PILT dispute.
The work commitnent diligence standard applies all the way to
project sanction, he stated. Until project sanction, decisions
by the participants are subject to the diligence standard. Point
nunber one is that the termnation clause for work commtnents
and the diligence standard apply to project sanction.

The second point is that work conmtnents and term nation was a
big part of the discussion and it is a balance. Term nating the
contract is a serious step that should be a clear decision. It
is inmportant that the tribunal make a decisive decision as to
whet her the contract should be termnated. Instead of the term
“burden of proof” they settled on “clear and convinci ng” because
t hey wanted the decision to be clear and convincing.

1:51: 31 PM

MR. LCEFFLER continued if a termnation action were to be
brought the State would not be | ooking at a case where they want
di scovery. The State would have been a participant through the
LLC all along the way through the actions or inactions that
woul d cause a ternmination action to be brought. The State woul d
be “inside the fence” and would have questioned that behavior
far before comng to a situation of term nation

A nunber of the things that are cited as affecting the burden of
proof, such as not entering into a comercial arrangenent wth
another party and not settling a dispute, nay be adversely
affected by factors such as the U 'S. regulatory process. Those
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things would be taken into consideration by a tribunal. In The
Wall Street Journal today there is a story about a Chevron L&G
project in Australia where a decision by a regulatory agency
denied the permts because of environnental concern. “These
things happen and it’s not a failure of diligence when the
regul atory process doesn’'t go perfectly,” he stated.

1:54: 37 PM

MR. LOEFFLER continued the nost obvious circunstance where the
State would see the project subject to termnation would be
where no activity is happening inside the LLC to further the
project along or where the pace of spending beconmes mninmal.
That would be all the proof needed to bring the termnation
cl ause about.

1:56: 26 PM

MR. VAN TUYL added the definition of diligence under the
contract is “advancing the project as diligently as prudent
under the circunstances.” He noted that M. Loeffler touched on
sone of the qualifications that a tribunal mght or mght not
consider in the case of a dispute involving termnation.
Previous testinony brought attention to the phrase, “errors in
judgnment” yet it is very easy to play Mnday norning quarterback
and second-guess actions taken. In even the best of conpanies,
the nost diligent operators make errors in judgnent and that
does not necessarily constitute a lack of diligence. For
exanple, the LLC might choose to source a turban driver from a
vendor that has state of the art technology reported to | ower
the cost of the project. The vendor mght have sone nmaterial
delivery problens that the LLC was not aware of and in
retrospect soneone could pinpoint that decision as a m stake.
That may well be an error in judgnment but not necessarily a |ack
of diligence in advancing the project, he said.

1:59:40 PM

MR. HARPER said in discussing “clear and convincing evidence”
pre-sanction termnation is a right and a remedy. Post-sanction
once construction begins is another thing so it is inportant to
divide the two periods. He suggested dividing the two in terns
of discovery and deposition issues. In his experience, “clear
and convincing” is a standard that mght be applied in cases of
determning fraud or in assessing punitive damges. He said he
is not accustomed to seeing it applied as a standard throughout
a contract. He asked M. Loeffler to comment on that idea. He
asked whether it was the agreenent that “errors in judgnent” do
not i nclude negligence and gross negligence.
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2:01: 22 PM

MR. LCEFFLER responded dispute resolution covers nore than just
the developnent of the project. The standard “clear and
convincing evidence” was negotiated into the contract sinply
because the State wanted to be in the position where there was
an easy burden to neet.

MR. HARPER said he struggles with that because “clear and
convincing” seens to be a standard to apply throughout the term
of the contract.

MR. LOEFFLER said that is not the way he understands it. “d ear
and convincing” applies to term nation through project sanction,
he stated.

MR. CLARK interjected to say he was an attorney for a 50-year

contract that was termnated - The Alaska Pulp Corporation in
Sitka. He said in situations where the outcone is a serious
consequence, the trier will take an extrenely serious approach

A tribunal would not sinply go to a preponderance of evidence
standard. In a situation prior to sanction, where the conpanies
and the State have spent hundreds of mllions of dollars, there
woul d be a serious |evel of concern by the trier of fact.

2:04: 33 PM

MR. HARPER opi ned he has personally never seen a situation where
the standard and burdens of proof were altered based upon the
size of the consequences of Ilitigation. He asked M. Loeffler
whether it was the party’'s view that negligence and gross
negl i gence were separate and apart from errors in judgnment or
woul d negligence and gross negligence in judgnent constitute
errors in judgnent.

MR. LOEFFLER responded in his view, an error in judgnment was
sonething far |less than gross negligence and |ess than
negl i gence.

2:05:50 PM

MR. VAN TUYL agreed with M. Loeffler and enphasized that the
body understands the wundertaking of getting the project to
sanction. The comritnent is up to $1 billion dollars to advance
the project to sanction.

MR. LCEFFLER added the “clear and convincing” standard is not

applied to anything post-sanction. It only applies to work
conmmitnents and termnation
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MR. SHEPLER referred to Section 5.5(b) and asked whether there
was another provision in the <contract that sets forth a
di fferent standard for post-sanction dispute resolution.

MR. LOEFFLER said no. The contract is silent on standards for
any other dispute. That is common for arbitrations.

2:07:51 PM

MR. HARPER said earlier in the discussion it was pointed out
that “diligence” neans advancing the project. However, “project”
as defined is sonething that can be anended as many tines as the
parties so desire. So the term “project” as it is used is
different than the project overview He asked M. Loeffler to
cooment on his view of the anmendnent, the extent that the
project mght be anended, and the nunber of times it mght be
anmended.

MR. LOEFFLER responded that was discussed in length during the
negoti ation of the work comm tnent clause, including whether the
State wanted a specific approval right on each tinme it is
anended. Essentially, if the State objects to any changes, such
as the project plan stating that work on the pipeline would
begin in the year 2020, the State would imrediately bring action
for termination for lack of diligence if that were the nature of
the anmendnment. In the matter of changing the size of the pipe,
the State would certainly want to know the reasons why but that
situation wouldn’t amount to a failure of diligence.

MR. CLARK added they have a summary of the qualified plan that
is an attachnent to the contract and they are working on the
inside. The State is in the LLC and is right on top of any
changes. The State intends to very clearly understand the reason
for any anendnents to the qualified project plan. That plan, and
any changes, will be made public annually as well.

2:11: 03 PM

MR. VAN TUYL added the qualified project plan or project sumrary
is located on the State’s website as it has been for two years.
He offered to provide a copy to conmttee nenbers.

2:12: 23 PM

MR. BARNES said he could not find it on the website. He asked
whether the qualified project plan was an attachment to the
contract or whether it was the summary that would be the
attachnment to the contract.

SENATE NGD COW TTEE - 29- June 7, 2006



MR VAN TUYL replied neither will be an attachnent to the
contract. The project summary wll be an excerpt of the
qualified project plan. The project sumary wll be nade
publicly avail abl e and updated annual | y.

MR. SHEPLER referred to M. Loeffler’s exanple of if the
qualified project plan changed to a 2025 start date, where the
State would immediately begin termnation procedures. He said
his concern was, to use a phrase of Dr. van Mier’s, the risk of
“being nibbled to death” or a cunulative affect of delaying the
project. He asked whether it would be better to give the State
the right to consent to material changes.

2:14:29 PM

MR. LCEFFLER said there is nothing that precludes the State from
doing that. However, if the requirenent for approval of material
change is added, there will be disputes over what is nmaterial or
substantial. Also there is a potential for the State to threaten
to deny approval w thout sonme kind of continual renegotiation of
the contract each tine.

MR. SHEPLER expressed concern that by relying on the term nation
right it puts the State behind the eight ball as opposed to
having to consent as the changes occur.

MR LOEFFLER said that statenment overlooks the fact that the
State is a 20 percent participant inside the LLC. [If the
representatives are doing their job, there should never be a
circunstance arise that would Iead to consideration of
term nation.

2:17: 19 PM
MR. CLARK added that if the case is a serious issue, the State
could always file a dispute.

MR. LOCEFFLER said at one point there was a proposal that the
State, if it brought a termnation case and |ost, would have a
required time delay before it could bring another term nation
clause. That was ultimately rejected.

MR VAN TUYL said in a sense he feels this is the wong
conversation to have. BP Alaska is in the business of bringing
energy to markets and of developing big projects. BP Al aska
intends to advance the project. He remnded the conmttee that
they spent two years negotiating a fiscal contract with the
State of Alaska. The ternms of the contract allow sufficient
incentive and sufficient notivation to make the project happen
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The contract is structured to align common interests of the
parties. BP Alaska is notivated comercially in every way.

MR. CLARK asked Chair Seekins whether the conmttee could have
Ken Giffin discuss the practicality of the project managenent.

2:21:18 PM

KEN GRI FFI N, Deputy  Conm ssi oner, Depar t ment of Nat ur al
Resources (DNR), noted that over his 25-year career in Al aska he
has been involved in several mjor projects and that is the
perspective he brings to the conmttee. He agreed with M. Van
Tuyl that the comrittee was having the wong conversation. “The
bottom line is you cannot fake diligence in a project of this

nature,” he stated. The project will start with a planning phase
and will nove to permtting, open season and engi neering design.
Through each step there wll need to be a dedicated
or gani zati on, aut horities and accountabilities, mul ti -
di sciplinary denmands, schedules and tinelines, and continual
measurenent of deliverables. Not everything is going to fall in
line and so there will have to be adjustnents and corrections so

that the project can nove on.

Project plans that change as tinme progresses are expected. The
contract provided for reality of the fact that participants
cannot see the end of the project today. A project of this
nature will have a strong control and reporting function. AK
PipeCo will have access to all of that. There is a conmtnent in
the project to get us to the open season and to permtting.
Beyond that Article 5 brings the commtnent to the project
sanction position.

2:25:23 PM

MR. CGRIFFIN concluded there is a thorough entity that will be
extrenely visible. It would be inpossible to fake a project
devel opnent phase for sonmething of this size and nature.

CHAI R SEEKI NS said the process of getting Al aska’s gas to market
began in the late 1970s with Governor Jay Hamond. He said many
people in Al aska question whether the project is going to
happen. There have been a lot of false starts and prom ses.
Peopl e want assurance of intent to get the pipeline built.

2:28:13 PM

MR. CLARK said on May 24 the Adm nistration announced that all
four parties were wlling to sign the contract. After the
Legislature ratifies it, it will go into effect within 60 days.
Wthin 90 days the planning process nust be started and the
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parties have to start spending noney. One strategy of the State
is to get the conpanies to spend enough noney on the front end
that they would not be able to turn their backs on the project.

CHAIR SEEKINS called a brief at ease at 2:31:00 PM

2:52:29 PM
CHAIR SEEKINS called the neeting back to order. He asked Wndy
King to speak about work comm t nent.

M5. KING said she wanted to highlight what project sanction
nmeans. The activities that will be pursued under the diligence
standard are conducting an open season, preparing and filing
appl i cations, supporting applications during the two-year
process. These are all highly transparent work activities. The
Canadi an government and the State of Alaska wll be working with
the conpanies during this time. The first version of the project
summary was posted on the website in May and that sunmary
includes a nunber of itenms, such as the project overview, the
description of the work acconplished, the project schedule, the
proposed developnent activities and the description of the
expenditures and prograns in Article 6.4. Everyone in the nation
will be able to see how the project is advancing. She enphasized
that this project will draw national attention. ConocoPhillips
is excited about this project and conmmitted to it, she stated.

2:55:59 PM

IVS. KING continued project sanction is the tine when
ConocoPhillips would be able to book the reserves as proved
reserves with the FCC and they will be working to advance the
contract toward that point. “This contract creates a unique and
unprecedented partnership,” she said. It creates alignnent so
that whatever the current price of gas is, it affects al
partners directionally the sane. She added ConocoPhillips is

excited to be able to continue to explore for new gas in Al aska.

2:57:31 PM

MR. MASSEY addressed the question of whether the oil conpanies
were commtted to the project. ExxonMbil has every intention to
diligently advance this project, he stated. Once the contract is
avai lable to sign they will sign it and then advance to the work
commtment stage. The oil conpanies have spent $125 nillion
dollars since 2001 studying the developnment of the case.
Execution of the business plan is ready to go. They have spent
al nost three years negotiating a fiscal contract with the State.
“No other party besides the producers have invested the tine and
effort both financial and technical in an effort to
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commercialize this gas,” he stated. He assured the conmittee
that the oil conpanies were conmitted to the project.

2:59:42 PM

MR. MASSEY continued within 90 days of contract execution the
producers mnust begin project planning. He listed the activities
stated in the project summary that they are required to do. The
obligations to progress the activities are so firmthat they are
required to continue the work even in the face of a judicia
challenge. He assured the commttee that the producers were
commtted to the project.

3:02: 24 PM
MR. HARPER surmised that Alaska would be conpeting wth
ConocoPhi |l l'i ps, ExxonMdbil, and BP Alaska as marketer and

capacity holder in the financial and derivative narkets. He
asked Ms. King to coment on how that fact would affect the
“alignment” or relationship of the four parties.

3:03: 14 PM

MR. CLARK comrented that sounded |like a new topic. He offered to
provi de handouts of the qualified project sunmary to conmttee
nmenbers. The handout included a Gantt chart of the initial work
pl an.

MR. SHEPLER informed the conmittee that the summary is in the
draft findings. He asked for a copy of the full-qualified
proj ect plan.

MR GRIFFIN said the qualified project plan is one docunent in
the application that the ©producers filed. The producers
application is on the website and the qualified project plan is
part of that. It has not been updated. One section of Article 5
is the qualified project plan and the next section is the
project summary, he stated. That project summary is updated on
an annual basis and is public information. The handout that was
passed out is the project sumary.

CHAIR SEEKINS infornmed the commttee they were still discussing
di spute resolution as to the work conm tnents.

3:05:39 PM

SENATOR ELTON referred to the dispute resolution and said the
draft contract defines dispute as “a dispute matter controversy
or claim between the State and a participant arising out of or
relating to any of this <contract’s articles or exhibits
i ncl udi ng it’'s interpretation, construction, per f or mance
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enforcenment, privileges, rights or obligations.” He said the
words he wanted to focus on for his question are the words
“between the State and a participant.” The way he reads that
definition then the Articles 26, 27, 28 and Exhibit C would
refer only to a dispute between the State and a participant. The
way the definition reads those articles may not cover a dispute
bet ween ConocoPhillips and ExxonMbil. He asked whether his
interpretation was correct.

MR. LCEFFLER replied a dispute between the State and the three
other parties is an eligible dispute. A dispute anong the three
other parties is not covered by the dispute resolution and the
State would not be a part of it.

SENATOR ELTON said that seenms as if the contract puts the State
at an entirely different level than the other three parties. He
said it was curious that the |limtation of arbitration was set
up only for the State.

MR. LCEFFLER replied the fiscal contract is the contract between
the State and the three conpanies. The dispute resolution is
intended to cover that. In the LLC agreenents, each LLC
agreenents wll have dispute resolution clauses. Since those
have not been seen yet, he could not comment as to how they
woul d cover those types of disputes.

3:08: 58 PM
SENTOR ELTON reiterated his concern that the State seened
limted on how to resolve disputes with the three conpani es.

MR. LOEFFLER di sagreed. He said, “The nature of the disputes
under the contract, given how the clauses are set up, given the
structure of the contract, would be between the State and one or
nore of the participants of the contract.”

3:09: 46 PM

MR. MASSEY added they went through great pains in drafting the
contract such that it had defined obligations between the State
and the participants. It does not define obligations between the
producers. He agreed with M. Loeffler that the obligations
bet ween the producers would be defined in the LLC agreenents.

MR. CLARK referred to the Stranded Gas Devel opnment Act (SGDA)
and said that is how the process is directed to be. The fisca
contract is to be entered between the State and the applicant.
The reason for that is it ties into the whole underlying fisca
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plan. It defines the agreenments between the parties under
Article 9, Section 4 of the Al aska State Constitution.

3:11: 35 PM

M5. KING added the dispute resolution provisions were witten
between the State and a participant and the obligations were
clearly witten. Wth respect to each individual LLC, there wll
be dispute resolution provisions within that. Sone of those
provisions are already witten because the relationship at
Prudhoe Bay, for exanple, is an established relationship between
the working interest owners in that asset.

3:12:36 PM

MR. LCEFFLER noted page 1 of the contract says, “The Al aska
Stranded Gas fiscal contract is entered into between the State
of Al aska on the one part and BP, ConocoPhillips and ExxonMbbi l
production on the other part,” and so that clearly reflects the
relationship as intended for the fiscal contract.

MR. BARNES said he was struggling wth how the dispute
resol uti on nmechani sm woul d wor k.

MR. LCEFFLER responded on a conceptual level; the rights, duties
and obligations of the fiscal contract are intended to be set up
to be between the State and all of +the participants. He
committed to check on the definition of “participant.” A dispute
under the LLC agreenent would be handl ed under the nechani sm set
up with the LLC agreenent. He asked M. Barnes to repeat the
guesti on.

MR. BARNES sai d:
As parties are added and they becone participants,
either in the form of assignee or capacity holder, how
does that interact wth the application of the
definition of dispute and then the dispute resolution
provi si on?”

MR. LCEFFLER responded if the genesis of the dispute is the
fiscal <contract, it’s handled under the dispute resolution
nmechani sm of the fiscal contract. If a dispute arises under the
LLC agreenent then it’s handl ed under that mechani sm

3:16:40 PM
CHAIR SEEKINS clarified that “participant” means BP, ExxonMobi l
ConocoPhillips, assignees, or any other person added under

Article 31 excluding the State and it's affiliates except that
the State may hold an interest in a participant.
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MR. LOEFFLER agreed with that summari zati on.

CHAI R SEEKI NS asserted the conmittee should see the LLC tenplate
before they could exam ne the issue any further.

3:18:16 PM

CHAI R SEEKINS asked whether the commttee and its consultants
were confortable in their under standi ng  of the dispute
resol uti on process between the State and the participants.

MR. HARPER said he had a point on topic. The conmittee has
di scussed the very serious limtations on discovery and
depositions in all matters except PPT/PILT. It has been
suggested that the biggest dispute that mght arise under the
contract would be in PPT/PILT. He asked the reason there are no
[imtations on discovery and depositions for PPT/PILT and asked
the reason for the distinction. He surm sed that was because the
State would have a lot of docunents and w tnesses that would
need to be addressed. Oher disputes within operations would
have a very serious limtation on discovery. Again, he asked the
practical inpacts on the nature of dispute with PPT/PILT as
opposed with construction and ot her disputes.

MVR. LOEFFLER explained disputes about construction and
operations would occur under other agreenments and since those
agreenents have yet to be seen, it is inpossible to address
whet her there are limtations of discovery.

MR. HARPER posed a hypothetical situation where BP as the
operator sinply failed to construct the project and asked
whet her that would fall under the LLC agreenent or the SGDA
contract.

3:20: 57 PM
MR. LOEFFLER clarified that depended on the tineline. If that
were to happen before project sanction, it would be under the
term nation clause pertaining to work commtnents. It would al so
be handled wunder the LLC agreenment nechanism of dispute
resol ution.

MR. HARPER asked whether failure to act diligently to get to
project sanction would be a dispute subject to arbitration and
subject to the serious limtations on discovery and deposition.

MR. LOEFFLER replied he just stated the opposite.
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3:22:20 PM

MR. HARPER asked M. Loeffler whether it was his position that
if the participants failed to diligently pursue the project that
i nstance would not subject to serious limtations on discovery
and deposition.

MR. LCEFFLER reiterated that he had just stated the opposite
The failure to diligently pursue the project up to project
sanction is a dispute that is covered by the work commtnents
cl ause.

MR. HARPER countered that situation would be subject to very
significant restrictions on deposition of discovery. He asked
the practicalities that led to that particular structure in the
contract.

MR. LOEFFLER said he gave a quite conplete answer to that before

lunch. He offered to repeat it:
Under a termnation for failure of diligence, we're
going into that process wth the understanding, the
knowl edge we’ve gained from being a participant, in
the LLC. So, it’s not that we're an outsider as is the
usual case; we’'re an insider and we expect to have our
case together what we know. W’'I|l see the docunents
inside the LLC. But beyond that, if we should need
di scovery, discovery is graduated to the size of the
dispute and on larger disputes, not talking about
PPT/PILT, we have sone discovery rights and we can
certainly ask for nore discovery under the general
standard of the cl ause.

MR. HARPER said, “I still don’t understand the distinction why
woul d one blow the doors open on discovery and depositions in
PPT/PILT and not on the other side. Wuldn't you be an insider
on PPT/PILT the same way?”

MR. LCEFFLER responded not in the same way.

MR. CLARK advised Chair Seekins that M. Spiliotes could clarify
t he point.

3:25:02 PM
MR. SPILIOTES said he was not prepared to speak on that point
but would like to speak on anot her point.

CHAIR SEEKINS asked M. Spiliotes to respond to the question
regardi ng the di spute resolution process.
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MR. SPILIOTES advised the LLC would have a contract with an
affiliate of one of the nenbers of the LLC, such as one of the
producers. Once the LLC becones a party to the fiscal contract,
the LLC is the vehicle by which the producer’s subsidiaries on
the wupstream side have signed the fiscal contract. That
essentially inplements their obligations so the producer’s
pi peline affiliates would own the interest in the LLC along with
the State. That LLC will be the one that has to inplenent the
obligations under the fiscal contract and if they don't, then
that dispute is resolved under the fiscal contract. The dispute
resolution under the LLC is solely related to the relations
anong the nenbers. The LLC is responsible under the fiscal
contract for the performance of the operator.

3:27:23 PM

MR. HARPER said it was his understanding that there was a
different set of subsidiaries in the LLC than the subsidiaries
in the Stranded Gas Contract. He asked how one set of
subsidiaries that is legally and distinctly different could be
i ntertw ned.

MR. SPILIOTES said that question relates to how the different
pi eces would be coordinated. One thing they tal ked about in the
fiscal interest finding was the need for coordination anong all
the different entities. The sanction under the fiscal contract
is directed at the upstream producer subsidiaries so they |ose
fiscal certainty if their pipeline affiliates don’t cause the
LLC to neet the work conmm tnents, he stated.

MR. HARPER said he does not debate that but expressed concern
that he has not heard anything about coordinating the |egal
rel ati onshi ps between the various producer subsidiaries.

3:28:43 PM
MR. SPILIOTES said the coordination is if they do not cause
their pipeline subsidiaries to deliver then they |ose fiscal
certainty.

MR. VAN TUYL interjected the question was addressed earlier in
the contract. In Article 2.9 there is a provision that states
each of the parties are obligated to conpel its project entities
to perform If they don’t perform the obligation falls on the
producers.

MR. HARPER stated he was talking about dispute resolution and
sati sfying concerns over discovery.
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3:29:47 PM

CHAIR SEEKINS asked M. dark to speak on Ilimtations of
di scovery that are inposed in superior court in the State of
Al aska versus an arbitration process.

MR. CLARK replied there would be a scheduling order through the
court for the depositions. The parties are nornally able to
stipulate but if for sone reason they cannot they would go back
to court. The courts routinely provide nore discovery and nore
opportunities for discovery to the parties.

3:31: 37 PM

MR. LCEFFLER added the Alaska Rule of G vil Procedure (38)
[imts the naxi mum nunmber of depositions to three. Rule 30(d)
i nposes a six-hour Iimt on depositions of experts.

CHAIR SEEKINS said that lines up with his experience in the case
of discovery. However, in the case where mllions of dollars are
concerned, he wondered how that would “line up.”

3:34:11 PM

MR. HARPER apol ogi zed that perhaps his question was confusing.
He said he was sinply contrasting what was called for in non-
PPT/PILT situations and wondered the reason there were no
[imtations on discovery in PPT/PILT situations.

CHAIR SEEKINS agreed and asked whether anyone could explain
“what woul d be, under arbitration, the limtations on discovery
that would be normally opposed on those on which we have not
established — any imtations in the contract.”

3:35:19 PM
MR. HARPER di d not understand the question.

CHAIR SEEKINS rephrased the question. “Wat would the nornal
l[imtations be by an arbitration panel to discovery, since there
are none and we’'ve said in this arbitration situation on
PPT/PILT there are no limtations on discovery? Wat would the
arbitration panel normally inpose?”

MR. HARPER said that woul d depend on the circunstances. Normally
when the stakes are very large, jurists are reluctant to inhibit
di scovery and depositions unless it becones clearly abusive.

3:36:21 PM
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MR. LOEFFLER advised the committee he would review the rule
overnight. In large disputes there is a tendency to allow free
di scovery and for the parties being “discovered against” there
is a tendency to allow filing of protective orders. The sane
t hi ng woul d happen under this contract.

3:37:47 PM

CHAI R SEEKI NS opi ned the burden of discovery is sonetines neant
to be oppressive enough to conpel soneone to use a less costly
di spute resol uti on process.

MR. LOEFFLER agreed it sometines does have that effect.

MR. HARPER asked whether, in a nulti-party dispute, would the
State be limted to two oral depositions.

MR, LOEFFLER clarified in a nmulti-party dispute, each side would
be entitled to no | ess than two.

3:40: 15 PM
CHAIR SEEKINS advised the conmmttee there was a Senate fl oor
session scheduled for 4 p.m

REPRESENTATI VE JOHN COGH LL asked the reason the State would
take its gas in-kind.

SENATOR BUNDE said he would also like to know the reason the
State is required to have an equity position.

CHAIR SEEKINS advised commttee nenbers and the participants
that the previous questions would be contenplated over the
eveni ng and woul d be addressed at the follow ng neeting.

CHAI R SEEKI NS adj ourned the neeting at 3:42:56 PM
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