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CHAIR CON BUNDE called the Senate Labor and Commerce Standing
Commttee neeting to order at 1:35:27 PM Present were Senator
Davis and Chair Con Bunde. The first order of business to cone
before the commttee was SB 130.

SB 130- WORKERS' COVPENSATI ON

CHAI R CON BUNDE announced SB 130 to be up for consideration.
The following is a verbatimtranscript of testinony on SB 130.

GREG O CLARAY, Commi ssioner, Departnent of Labor and Wbrkforce

Devel opnent (DOLWD): | am the conm ssioner for the departnent of
Labor and Wbrkforce Developnent. | believe that your staff
requested what that | appear today to answer questions and | am

happy to do that.

CHAIR BUNDE: | wanted to give you an opportunity, if there was
information that you needed to cover.

COWM SSI ONER O CLARAY: A couple of things M. Chairman, |I'Il see
if I can explain how the contracted consulting cones up with a

fee schedule for the nedical fee reinbursenent schedule and as
it is described to ne and M. Lisankie can junp in and correct
me if | get too far off foot. There is a difference between
rating in the 90 percentile, which is what our consultant uses
to cone up with that fee schedule, and 90 percent of a nunber.
You probably understand the difference; let ne see if | can zero
inonit.

Lets say that we have a procedure, knee surgery for exanple,
[INDI SC] doctor ten, who is the |owest. Taking the fee
structure in the 90 percentile means that we would zero in on
the 9th doctor, that is the 9th highest doctor, and use his
billing to set the rate for that particular procedure, its not
90 percent of a whole, its the 90 percentile. Now, don't ask ne
how they come up wth that particular rating system but
Al aska's Workers’ Conp nedical reinbursenment rate has always
been historically, one of the highest reinbursenent anmounts in
the nation. So, if you follow me, that is how we get that
particular rate. [INDI SC] that testified for you Thursday in
response to the Chairman's question about his potential
solution. | believe that he offered a potential for a freeze in
medi cal reinbursenent rates and while we are still evaluating
that in terns of the inpact on trying to arrest the runaway
rates. [INDISC] the 2000 rate and we have been referring to it,
by the way, as the 1999 rate. Frankly, it was actually rel eased
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Decenber 15, 1999, but it's the 2000 rate. W see sone nunbers
that have conme to us now from the Hospital Association and they
were indicating that if we roll back the reinbursenent rates to
their particular group, that is hospital facilities, then, it's
about a 37 percent cut in their existing charges. | don't think
that the circunstances require us to cut that deep.

1:39:27 PM

Frankly, some of the information that the ad hoc commttee
requested in the process, that the departnent hel ped them gl ean,
we've had difficulty getting from one of the carriers, Al aska
Nation, who have the majority of workers’ conp for the state.
The information that we are requesting, | think, advocates for
the doctors and hospitals were asking for it. W also need it.
But, there is sone difficulty because it has social security
nunbers attached to various information. | would offer that, if
we can submit sone of that data to a so-called third party
neutral, we don't need the information on the nanes and soci al
security nunbers of those patients. W just need the data to
help us evaluate where they really set nedical reinbursenent
rates.

Getting back again to your question, the state wll Dbe
interested in sitting dowmn and working out the details with the
medi cal comrunities wllingness to ratcheted back the cost of

wor kers’ conp, everything is on the table.

1:44:52 PM

CHAI R BUNDY: While we certainly appreciate that, another concern
of the medical community is the guidelines and | am wondering if
you could share with the commttee your vision of, to use a term
that is bandyi ng about here, the cookie cutter doesn’'t work for
everyone, and obviously there would be cases where an unusual
event or sonething would require us to go outside the
gui del i nes, and how woul d doctors achi eve a wai ver.

COMM SSIONER O CLARAY: | can just speak to that in general
terms, first of all the guidelines that we have spoken to in the
bill have been adopted by several states, and the term
guidelines really speaks volunes about those particular
standards of care. You mnust have standards of care. Frankly,
standards of care are nore inportant than setting the
rei mbursenent rates, because, while not all doctors and

chiropractors and other practitioners use the same nunber of
visits. As an exanple, ratcheting back rates w thout a standard
of care guideline will not fix the problem because you have no
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handle on the anpbunt of business, for exanple, that you are
going to reinburse for

COM SSI ONER O CLARAY: | believe that the nedical conmmunity can
pretty much pick the standard they want to use and there have
been statenents nmade that nobody really knows if this standard
of care works. But, if it's been adopted by other states,
sonebody knows that it works. Again, it is a voluntary
standard. It doesn’t say that if a doctor has a nedical reason
why he needs to treat differently, because your absolutely
right. Wien it cones to treatnent of humans in the nedical
comunity, you want to rely on that doctor's advice and in sone
cases we are now challenging one doctor with second and third
opi ni ons. | believe that you don't want to interfere with that
rel ationship, but we still want to have sone guideline to detect
a practitioner going off the map, so to speak, on the nunber of
visits that would normally be a standard.

COWMWM SSI ONER O CLARAY: | think that we would want to have a way

of curtailing that particular proclivity. Let ne see if | can
answer your question a little nore directly. If the nedical
comunity would be willing to have a peer review group speak to
the standards of care and agree to it, it would do the sane
thing as adopting these standards that we put in the bill. But
| i ke |awers, they don't like to exam ne thenselves. | know that

we've, for many years, the nedical comunity has enjoyed this
elite status of not wanting to nmess with what they charge in the
mar ket place and believe ne, we don't want to ness with it. W
are forced to because of the escal ated rates.

COW SSIONER O CLARAY: If the doctors want to agree to peer
review, and | am tal ki ng about an in-house peer review, a group
of physicians that they trust in their comunity, | think that
woul d be sonething that we would be interested in doing, because
that is really all that we are talking about doing - is trying
to get a handle on the standard of care proper, or within the
realm or normalcy, if there is anything like that - so that we
don't end up running off the map in terns of medical costs for
treating injured workers.

CHAIR BUNDE: Thank you. One other question | - obviously
everything that we do down here has sone political connotations.
On good days that is the smaller portion, on bad days it's the
bi gger portion, but | have heard a couple of different views -
one that the ad hoc conmttee information was never received
The Governor went forward wi thout |ooking at the ad hoc's work -
the other, that the ad hoc work was | ooked at and rejected out
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of hand, and third that the ad hoc commttees work was, to sone
extent, incorporated into the Governor's bill and you sinply
added on to it, particularly the nedical. Knowing the reality
of your position, could you help ne understand your view of what
is actually the truth.

COWMWM SSI ONER O CLARAY: M. Chair, thank you for that question

Let ne go right to the heart of the mtter here, A this
government did not direct the drafting of the bill until after
we'd received the product of the ad hoc conmmttee's |ong hours
of work. W would have, had we not done anything el se, we would
have done the sanme exercise and we did with the ad hoc

suggestions. W drafted them in bill |anguage. During that
process, we becane aware that they had pushed aside, until next
year, or sone future date, dealing wth the nedical

rei mhursenent situation or the standards of care.

COW SSI ONER O CLARAY: Thei r particul ar approach, whi |l e

worthwhile and well intended, did not neet the challenge of
trying to arrest escalated rates. There are sonme good
provisions in there that we, in the drafting of our bill

i ncl uded. There was one such provision, however, that we
rejected in our bill. It had to do wth giving the review
commttee within workers' conp punitive ability to award danages
to an uninsured enployer. W thought that that particular

vehi cl e should be reserved to the court system not an appointed
guasi -j udi ci al board.

COM SSI ONER O CLARAY: In the drafting of the bill, and we did
not begin the drafting of the bill until after we had nmet with
the ad hoc co-chairs in Juneau in the Governor's conference room
to indicate to them that we were having to nove forward to
include additional issues in taking the bill draft that they
gave us, and the issues that they gave us, and that we would be
open to their participation in that process. W actually started
drafting the bill the follow ng Sunday norning. W worked Sunday
around the clock, Mnday, President's Day, Tuesday, and then
Wednesday nmorning we had a bill that we were able to send to the
| egi slature. Now sone may scoff at that, but | can tell as one
who stayed hour after hour with the drafting commttee, our
peopl e worked very hard on this bill. Now, did we mss sone
things in the drafting? I don't believe so. Certainly, any piece
of legislation that you have before you is always a work in
process until it is voted on in final passage. There is plenty
of room for adjustnents, but the Governor did not reject the ad
hoc comm ttee.
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CHAIR BUNDE: They are sending ne emails saying let the ad hoc
commttee conplete their work. They actually did conplete it.

COW SSI ONER O CLARAY: The ad hoc commttee nenbers worked very
hard trying to cone up with a solution. The fact that they
m ssed the target, | don't think that they realized, nor did we,
by the way, when we engaged their services, how the increase for
the following year was going to be in double digits. They are
not dealing with a nedical. | think that is the biggest angst
that we had in terns of the adm nistration and the announcenent
that was published in the Anchorage Daily News about the closing
of a very popular downtown restaurant spurred our concern. W
absolutely could not sit still while conpanies were shutting
their doors because of the high cost of workers’ conp. W had to
nove.

CHAIR BUNDE: | wll take sonme of the responsibility for
encouragi ng the speed of your actions by having said that if the
3rd floor didn't get to it, we would. | do have a person on
tel econference that has a time constraint and so wth your
i ndul gence Comm ssioner, | will call on M. Favretto.

BOB FAVRETTO, business owner in Kenai, Soldotna, and Juneau:
Thank you M. Chairman, for the record, ny nanme is Bob Favretto.
" m a business owner in Kenai, Soldotna, and Juneau. | spoke a
coupl e of weeks ago representing seven different businesses in
our area when | gave you some nunbers of enployees and prem uns

that indicate the wescalation and the urgency behind the
| egi slation that the Governor has introduced. | just wanted to
take a mnute. | get approached every day, | get phone calls

emails. Right before |I got here, | spoke to sonebody who cane up

to ne to ask ne what was happening with the legislation and I am
going to tell you a story of things that are happening within
the state in Anchorage and in Kenai.

There are small businesses now going to banks and |ending
institutions having to borrow noney to pay their workman's conp
prem uns. That is very, very, very dangerous in the business
world, and | wanted to tell you that today. | thought that it

was inportant to tell you that today to help create the sense of
urgency that is there for nyself and the other businesses in the

State of Al aska. | would strongly urge the commttee to nove
this bill out and get it on as soon as possible because it is
not something that we can just delay and wait and wait and wait
and wait. W have got to nove on this thing and | would urge

you and the conmttee nenbers to get this thing out and off to
Fi nance.
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CHAI R BUNDE: Thank you for your testinony, and | would like to
assure you on behalf of the commttee that | think that we all
feel the sense of urgency and the need to address this issue
The results mght be a little different from person to person
but I am sure that we all experience the need. For the record
let nme point out that Senator Stevens has joined us sone tine
ago.

CHAIR BUNDE: So | would like then, to go to Kristin Knudsen

1:52: 14 PM

KRI STIN KNUDSEN: M. Chairman, ny nane is Kristin Knudsen. | am
with the Ofice of the Attorney General and there was a specific
guestion that was put at the last neeting of this commttee by
Senator Ellis asking for a further explanation of how section 36
of the bill, which contains the offset for coordination of
benefits provision would work. | have prepared a table that |
hope the commttee has before it and, if you just let me step
right through the table really quickly, | can explain how this
woul d work, how the current system works and how this bill would

i npact .

CHAI R BUNDE: Can you hang on just a mnute Kristin? Ckay, now we
have the table. For the committee's reference, it's section 36,
an illustration of conbined PERS and workers’ conpensation
benefits and the operation of section 36. Please go ahead.

M5. KNUDSEN: This provision mrrors a simlar provision that is
in the State of Colorado. The commttee wanted to know where the
origin of this particular provision was. The current system
the workers’ conpensation rate is achieved by taking the
person's wages at the time of injury, adding in the enployer
pension contribution to achieve a gross weekly wage. It also
woul d add in overtinme and premium pay if that were appropriate,
and in this illustration | have left that out. From that gross
weekly wage, a federal payroll tax, and a generated FICA nunber
is subtracted, coming to a spendable weekly wage. This is
actually kind of an idealized figure, an artificial figure,
because, of course, wth PERS eligible enployees, they may al so
have, in addition, things like health benefits and other kinds
of benefits that would be contributing to their gross weekly
ear ni ngs.

In the mddle two colums you see how a person's take honme pay

is calculated. Qut of your gross pay you have taken out vyour
contribution to pension benefits, to health care, to union dues,
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that kind of thing. You al so have taken out sone payroll tax.
In this particular instance, the federal payroll tax is |ess
because it doesn't include FICA It doesn't include social
security tax and approxinmate net wage to take or take hone pay
is reflected in the 3rd to the last colum. It's $466 and then
t he person's occupational disability benefit is $348.

When their workers’ conp and their occupational disability
benefit are conbined, you can see that the conbined benefit is
significantly than their take honme pay and since workers’
conpensati on and occupational disability benefits are tax-free,
that nmeans that they are achieving a tax-free conbined incone
that exceeds what they could earn working. The way that this
bill would work is that there would be a coordinated benefit
that would match the spendabl e weekly wages under workers’ conp.
In other words they would get their full occupational disability
benefit and then their workers’ conpensation paynent would go up
to the conbination of +the workers’ conp and occupationa
disability up to the spendabl e weekly wage.

Now that spendable weekly wage, 100 percent of the spendable
weekly wage may, and in nost cases would, exceed their actual
t ake home pay, because of the inclusion of enployer contribution
to the pension plan. But, at least it gets closer to what the
100 percent of their take hone pay would be. Now this particular
illustration is drawmn from maybe, the lower end of the wage
scales, but, | have also run these all the way up to higher
| evel s of wage scales and find that the conbination of workers

conpensation benefits and occupational disability benefits
t oget her conbi ned exceed take hone pay, alnost all the way to
the very top of the wage scale. This is a section that would
apply to nmenbers of PERS and TERS to public enployees for the
nost part.

There is a section that does allow it to be applied to people
who receive, who are participants in another enployer funded
pension plan, or welfare plan, in those cases however, the vast
majority of them the welfare plan, or trust plan, provides for
an offset of workers’ conp. It would only, in those cases,
apply if the trust doesn't take an offset for workers

conpensati on benefits.

CHAIR BUNDE: Just to nmke sure that | wunderstand - wusing your

illustration and referring to the chart in the first columm, you
have a $564. 25 spendabl e wage for your illustration, right?
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M5. KNUDSEN. That is correct, that's the workers’ conpensation
cal cul ati on of spendabl e weekly wage.

CHAIR BUNDE: And you're pointing out that if you conbine
workers’ conp and disability benefits, it would exceed that by
over $200.

SENATOR ELLIS arrived at 1:59:29 PM

M5. KNUDSEN: Yes

CHAIR BUNDE: What the bill is proposing is that you receive your
weekly disability benefits and then workers’ conp adds to that
until you get to the spendabl e wage.

2:00: 09 PM

M5. KNUDSEN: Actually yes, that would nean that you have a tota
that matches 100% of your spendable weekly wage up to the
maxi nrum al | owabl e. Now, | will point out that you still have, in
effect, a maxinmum allowable workers’ conpensation rate, but
conbi ned, even with the maxi num all owabl e workers’ conpensation
rate. Oten tinmes, you will have sonething that exceeds their
spendabl e weekly wage.

CHAIR BUNDE Thank you. Do we have questions for Kristin. |Is
there anything el se that you want to add?

M5. KNUDSEN: | would also point out that the way this bill is
structured is that there is also applicable a mninmm
conpensation rate. If, as is now the case, if an enployer is
thought to go below the mninmm conpensation rate, they would
have to go to the board to seek permssion to do that. | think
ot herwi se, what | have provided in witing states how this would
work and if there is any further information that | can provide
to this coomttee, I would be very pleased to do so.

CHAIR BUNDE: Thank you and if you would stay with us in case

guestions conme up, we would appreciate it. W don't have
guestions at this point. For the record | wanted to acknow edge
that Senator Ellis has joined us. | would like to nove now to

M. Lisankie and M. Lisankie, welcone.

2:01: 26 PM

PAUL LISANKIE, Director, Dvision of Wrkers  Conpensation,
Departnent of Labor and Workforce Devel opnment (DOLWD): Thank you
M. Chairman, for the record I am Paul S. Lisankie. | am the
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director of the Division of W rkers' Conpensation wthin the
Depart ment of Labor and Devel opnent.

CHAIR BUNDE: You did have an opening conmment that you wanted to
nmake?

MR LISANKIE: If I may, M. Chairman, there is just a couple of

things that | would like to say to punctuate the Conm ssioner's
testinony and to address your questions. The way that the 90th
percentile studies have cone about is by board regul ation. I n

1988, the legislation that reshaped the W rkers’ Conpensation
Act provided that the board, it provided statutory authority
under section 095F that all fees and other charges for nedical
treatment and service shall be subject to regulation of the
board, but nay not exceed usual customary and reasonable fees.
| am | eaving out some verbiage. And then it says - as determ ned
by the board. So what the board did after 1988 was sit down and
cast a regulation of the usual and customary and reasonable
| evel at the 90th percentile of the bills that would be revi ened
by the provider of the services. That standard has conti nued
t oday.

2:02:56 PM
CHAIR BUNDE: How does that conpare with sonme other western
states?

MR. LISANKIE: M. Chairman, from what | understand, and it nmay
be a little limted, it is not an exhaustive study, there are
very few states, either in the northwest or otherw se that
continue to use a usual and customary and reasonable rate based
on the conclusion that it doesn't really function as kind of a
control of the overall costs of the nedical services provided
because, it just tracks bills that are being submtted. So
there are very few states that even use this approach

The other thing that | wanted to add to the Conmm ssioner's
testinmony, M. Chairman, is as far, in regards of the treatnent
gui delines, that dovetails into existing statutory authority
under section 095A which has existed for nmany years and requires
that an enployer or insurer provide certain nedical care,
attendance and treatnent as is reasonable and necessary as the
standard has developed in light of the nature of the injury or
the process of recovery. And so there has always been, to sone
greater or |esser degree, sone scrutiny and potential dispute
about what s required nedical treatnent in light of a
particular claim It is sonething that has always gotten sone
greater or |lesser anount of litigation associated with it.
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These guidelines, or any other guidelines, if we take the
approach of this bill, sets out kind of an assumed standard that
is presuned to be reasonable and required by the process of
recovery and then gives a safety valve to go beyond the
guidelines for particular scientifically based nedical reasons.
That is sonmething that | have seen in every variant of a statute
that makes recourse to guidelines. The people who have edited
the guidelines in the literature that | have read and in sone
brief discussions that we had with them

Wen Dr. dass, who was the editor of the guidelines, was up to
address the workers’ conpensation board this fall, he nmade it
clear that they believe that guidelines are what the nane
inplies and there needs to be an opportunity to depart fromthe
treatments in the guidelines based on, give and take, with the
practitioner.

CHAIR BUNDE: To nove to another subject, we had asked about the
Reenpl oynent Benefit Program and for the commttee's information
we have a chart, | believe that everyone has a copy, and it's a
little breath taking to say the |east. In 2003 there were 414
people for the program 361 were required to participate.

2: 05: 40 PM
MR. LISANKIE: they requested to participate, it's voluntary. I
amsorry M. Chairman, it's requested.

CHAI R BUNDE: One-hundred and twelve settled. There were 91 still
in the plan. Sonme 43 have conpleted the plan for over $15
mllion. That is alot of trips to D sneyl and.

MR LISANKIE: M. Chairman, it is a considerable amount of
noney. | just want to nake clear that l|last year when we had a
variant of this chart, it was discusses, but obviously the $15.7
mllion was not spent on just the 43 people who conpleted the
plan or the 91 people that were in the plan. A lot of those
dollars are represented by settlenents by people who mght be
eligible for that benefit who didn't take advantage of it or
every once and a while soneone who m ght not be eligible for the

benefit, but still gets sonme settlenent funds associated wth
their argunment, that naybe they would be found eligible. So
this is a global amount of every dollar that was recorded as
being paid out in the name of this program including

settl enents.
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As people point out, if soneone settles, they don't necessarily
spend a dinme on actually getting the program benefits, but |
think to turn a blind eye to those problens, which wouldn't
exist unless those potential program benefits were being
settled, would be to underestimate the true cost of the program
So that is the way that it is presented.

2:07:52 PM

CHAIR BUNDE: In the previous year it was $15.7 nillion, in the
year before that it was $13 mllion, the year before that it $12
mllion. So, it has been escalating up until last year since
1997. One of the concerns that | amstarting to hear from people
in this industry is that people are being pushed out of the
program From your view, is their either economc savings to
encourage people to take a settlenent versus staying in the
pr ogr anf?

MR, LISANKIE: M. Chairman, fromny view, | believe that one of
the things that is working against people participating in plans
is the anmount of tinme and delay that it takes to get through
this system This is kind of counterintuitive when you | ook at
the statute. In 1988 its pretty clear that the people that
drafted that legislation believed that tine was of the essence
in providing vocational rehabilitation benefits.

MR. LI SANKIE: There are very, very short tine lines for all of
the various waypoints and triggers under section 041 of the
statute. That is the section that deals wth vocationa
rehabilitation or ‘exclusively reenploynent benefits’ 1is our
term nology for it. For a variety of reasons, the system has
increasingly, in ny view, gotten away from those statutory
requirenents in trigger times and guidelines. For exanple, we
in the division, did a little study not too long ago and we
queried our information to find out how long it was taking to
get a final determ nation of whether sonebody was entitled to he
benefit or not. Wen soneone finally asks for the benefit, it
triggers the process and then the system says, you know, in 14
days it 1is supposed to be referred and then there is an
eval uation process that 1is supposed to be conpleted by a
provider within three days and then its supposed to go back to
the reenploynment adm nistrator for a decision. So it's roughly
a 60-day process.

MR, LISANKIE: We queried our system for the year 2003 and we
found that there were, by our system slightly over a thousand
requests to be evaluated for entitlenment for that benefit. By
the tine we ran the query, which was January 31st of this year

SENATE L& C COWM TTEE -14- March 15, 2005



So, two years fromthe beginning of 03" and a year fromthe end,
only 46.9 percent or approximately 504 of those thousand sone
odd requests had been finally determ ned, which is kind of hard
to fathom given the way that the lawis witten. So that is one
of the reasons, we |ooked further and we found that the average
for those 504 that had been finally determned by January of
this year. The average tine was 160 days. So, it was over five
nont hs. So we becanme concerned that we needed to do sonething
in this bill that would push fromthe other direction that would
get it back in the direction of doing things quickly.

MR, LISANKIE: In attenpting to respond to the letter from M.
Robert Sullivan, that your staff gave nme to take a |ook at, |
think that if there is one thing that we fundanentally disagree
with., It wuld be that what do we do when we see a system that
the legislature says has to go fast, not going fast. Do we just
keep finding reasons why it is not easy to go fast and excuse
all of this and just let if float down, or do we try and stand
up for the determ nation of the |egislature back in 1988 when we
heard experts that said that it was inportant to get vocationa

rehabilitation quickly? W are trying in this bill to redefine
sone of the things that are slowing the system down and
respectfully, with regards to M. Sullivan's concerns, | think
that’s kind of the root difference between his concerns and the
bill as we have presented it to the conmmttee.

2:12:43 PM

MR LISANKIE: | am certainly willing to address the specific

sections and sone of the concerns that he expressed, but |
really believe that the predomnant difference is that we are
|l ooking in this bill to get the system closer to what it was
designed to do to get decisions nade nore quickly when we agree
that with sone of the observations that there are certain
triggers that just are not becom ng apparent within the tine
frames that the | egislature envisions.

MR. LI SANKIE: We are suggesting a different triggering nmechani sm
whi ch woul d be |less subject to the discussion and nore in termns
of are you off work for 90 days or are you not off work for 90
days. The whole reason for that being that there is a 90-day
process that has been in section 041 since 1988. It continues to
be there to anticipate the people who request this benefit
within 90 days of injury. There are a variety of reasons that
keep people from either knowing about that right or asking
within 90 days. So, this bill says, "Al right, we wll walk
away from that confusion and we wll have a sinple yes or no,
are you off work for 90 days or are you not?'
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That is ny overview of what we canme up with with |ooking at the
costs and the responses that we get from out program

2:14: 17 PM

MR LISANKIE: | would Iike to make one |ast remark before | go.
W have, even before | got to the division in January of |ast
year, there was correspondence from sone people in the comunity
of the experts that do vocational rehabilitation within the
wor kers’ conpensati on system and they were saying that your data
is confusing at best and we think, perhaps incorrect in other
ways. For exanple, | know that there is at |east one provider
that went through the trouble of adding up all of the anobunts
that she was paid for a certain type of activity and noting that
in our reports, she supposedly got $30,000 nore than she
actually got.

All | have tried to say in response to that is that | think the
overall cost of outcones of the reenploynent benefits system are
reported with a reasonabl e degree of accuracy, reasonable enough
for people to nake significant policy decisions, but, | would
prefer that they be better. | would prefer that our conputer
system would be nore responsive and one of the things that we
are trying to do in this budget cycle is to get authorization to
pursue that. | would prefer that | had better coordination with
the reenploynent benefits admnistrator so that we don't
necessarily confuse people by him looking at either a different
period of time in the division reports or defining sone of the
data in a different way, and doing it year in and year out. | am
responsible for the last 13 to 14 nonths and | am not going to
try and duck that responsibility, but this is sonething that has
been tracking back for many years.

MR. LISANKIE: Wen | say that | think that the outconmes and
costs are reasonably reported for policy reasons, | nean that in
the broad sense that we are tal king about here. If one of the
provi ders says that they will provide $43,000 and the systemis
saying that they will pay $75,000, |I certainly believe them and
| would prefer that it be precise. One of the problens is that
we try and tell the insurance industry how to code their
paynents and there are literally tens of thousands of entries
every year and then they report themto us once a year. So, |

cannot represent this commttee or any commttee that every bit
of data that is recorded under reenploynent benefits is coded

properly, that nobody put it in the wong colum. What | can
say is that this is one of the few states that tries to break
down this information as closely as we do and | think that we
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are head and shoul ders above all ot of places because we try, but

| don't want to inpugn anyone if they say, 'Wll, sonebody is
m sreporting what | paid." | say that | believe them
Now if the last six years cones up a total of $83.5 mllion, it

is possible that a $20,000 to $30,000 error is not significant.

2:17: 28 PM

CHAIR BUNDE: A question in this arena that | have been hearing
fromfolks is that the eligibility requirements to get into the
program are so difficult that people are not being into the
vocati onal rehab program Could you address that?

2:19: 03 PM

MR, LISANKIE: Yes, M. Chairman, the eligibility criteria have
not changed substantially and it basically turns on whether
soneone is predicted to have physical capacities, which as the
phrase inplies is based on what you can physically do, which are
| ess then the physical demands of certain jobs. Those certain
jobs are defined in the statute in way, if I will, that | would
characterize as a kind of truncated view of your enploynent
hi story based, | guess, on the proposition that you can only
spend so nmuch tine trying to find out what people can and can't
do and then you need to nove on.

To kind of explain that, it sets out a ten-year period before
your injury as the time of inquiry. So, depending on what you
have been doing and how |ong you have been working, a ten-year
time of inquiry my be nore than enough to see all the

reasonabl e possibilities of jobs that you have held or it may
be, for sonme in ny age fairly inadequate. But, that again, M.
Chairman, is based on the conclusions of the legislature and the
peopl e that shaped that provision - that there had to be sone
kind of reasonably short period of tine that people could focus
on to determ ne whether the injured worker could go back to
those particular jobs. |If they couldn't, they are eligible even
if there was a job that they held eleven years that they fully
intend, or could go back to.

By the sane token, if they had held sonme kind of relatively |ow

paying job, and you hear about that as well, within that ten-
year period, then they are not eligible for this reenploynent
benefit even though reasonable people mght say, 'Wll is really

good policy to have them do a |ower paying job that they held
for a relatively brief period of tinme early in their enploynent
carrier.’
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MR LISANKIE: So all | can say, M. Chairman, is that the
criteria haven't really changed substantially since they were
put in place and allot of people qualify and a |ot of people
don't and you can always talk about whether a particular person
shoul d have or should not have. And depending on which side of
the bar of justice you are sitting on, in ny experience, we have
a tendency to focus on the one that «challenges our belief
system

2:21.:43 PM
One of the things that was raised by M. Sullivan that | briefly
alluded to in ny opening remarks is, right now, what the bill

woul d propose to do in section 14, is change the criteria.
That’ s page 12, M. Chairman. There is also a sectional analysis
that was prepared if you prefer to just |look at the summary. It
begins on page 12, Section 14. M. Sullivan raised a couple of
concerns about that that | would like to address. He expressed
concern that people be allowed to stipulate eligibility and that
is something that we discussed at the first nmeeting and I am a

little taken aback by that frankly. There really isn't anything
in workers’ conpensation or too many places existing in |aw
where parties can avoid a dispute or end a dispute by agreeing

to no | onger disagree. It was frankly kind of a surprise to ne
over the last few years when | cane to recogni ze, even though I
have been doing workers’ conpensation for many years - that

there was a view that based on the way that the statute was
currently witten that the parties, no matter how nuch they
agree that the injured worker is eligible for this benefit,
can't just stipulate to it and get on with construing the plan.
So | think that this is sonething that was, perhaps a surprise
to nme, but in light of that fact, | think that the notion that
it is sonething that you just <can't stipulate through is
sonething that is really inportant to get. So it was a further
surprise to nme to see sonmeone whose opinions on rehab, that I am
aware of - respected many of them - say that he thinks that it
is a bad idea. This would be one benefit that you woul dn't want
to have people agree to no | onger disagree about.

2.23:56 PM

M. Sullivan also raised the question about the criteria, which
| was beginning to address. Because tine is of the essence, the
trigger for whether you are entitled to ask for an evaluation is
the likely hood that you will be permanently unable to go back
to your time of injury enploynent. Over the period of tine, it
has gotten nore and nore legalistic that you have to show up
wth a doctor's statenent that says that you can’'t go back to
your enploynment. | think that is just a way of keeping overal
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nunbers down. M. Sullivan and others are correct when they said
that it's not always easy to get soneone, any doctor in
particular, to project what your physical capacities are going
to be for the rest of your life within 90 days of your injury.
So that is really slowing things down - that requirenent.

VWhat is also happening is that there is a safety valve, if you
don't ask wthin 90 days, you are allowed to go to the
reenpl oynent benefits admnistrator and show that you had, |
think it is, wunusual and extenuating circunstances to excuse
your failure to ask within 90 days. Because everyone in the
system understands that there are allot of reasons that vyou
m ght not be think about where you are going to be for the rest
of your life within 90 days of your injury, what happens is,
nore and nore people ask. They get one of these unusual and
extenuating determnations made and, | think, in the |ast
nunbers | saw, there were 120 in 2003 and 117 of them were rul ed
"Yes, you had unusual and extenuating circunstances.

So, puckish people I know in the bar say that Wrkers' Conp. is
unique in that it is the only institution in which things that
are usual and routine are defined as unusual and extraordinary.
| understand their view and | think that it's better that we
don't undercut the |aw when we are not supposed to do that, but
| also understand the notivation, why the board over the years
has taken issue with the idea that if sonmeone could not possibly
know within 90 days. And just because it is sonmething that
occurs frequently, they shouldn't be allowed to ask.

So what we are trying to do with this 60-day, 90-day, trigger is
to take that problem spot out of the road for asking for this

benefit. So it will be a nuch sinpler question, 'Are you off
for 60 consecutive days? If the answer is yes, either the
injured worker or their insurer or their enployer can ask for
evaluation for eligibility to begin. If, on the other hand,
neither of them ask and the person is off work for 90
consecutive days, then it wll be just be a nmandate to the

reenpl oyments admnistrator to start the process of an
evaluation. So there won't be anynore waiting around to see if
anyone ever gets to the point of thinking about the future.

Is it possible that sone people wll end up getting an
eval uation back wunder this current law with the benefit of
hi ndsi ght during a |long period of delay, who weren't entitled to
it? I would say, certainly that is a possibility, but |I'd say
that would be a lot nore people that are ultimtely going to be
found to be wise to ask for the benefits that aren’t asking for
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it within 90 days. And then that triggers yet another system of
| ooki ng back to see if it should be excused, and then it goes on
and on. So | would respectfully disagree with M. Sullivan.

CHAIR BUNDE: | would like to ask a question about the vocati onal
rehab benefits about aviation techs and folks |ike that.

2:27:53 PM

CHAIR BUNDE: W have a rather rigorous tracking or followup
system for soneone who has gone through the program to see if
they are, indeed, enployed in the program Do we have such a
mechani smin Voc Rehab?

MR, LISANKIE: M. Chairman, | would say we do not.

CHAIR BUNDE: As the lay-person here asking for your expert
advice. It seens counter intuitive. It seens that logically we’'d
want to have that kind of followup system |If it works for

ot her educational arenas, it seens as if it ought to work for
this reeducation arena.

MR. LISANKIE: | agreed with that.

CHAIR BUNDE: |Is there an area in this bill to achieve that end?

2:30: 52 PM
MR. LISANKIE: There is nothing specific in the bill that would
achieve that specific goal. | believe that we can do it

internally by increasing our focus on having the reenploynent
benefits adm nistrator sharpen his or her focus, in this case,
his, on tracking.

CHAIR BUNDE: If it’s sonething that should be done, |’m just
wondering if we ought to add that to this bill requesting that
this tracking occur so that if we’'ve got a program that’s
working really well, we know about it; if it’s not producing

people who are enployable in the area of rehabilitation in a
year, we ought to know that as well.

MR LISANKIE: | agree, M. Chairman, and as a matter of
consternation to me for nyself and others that have certain
di sagreenents about how well the program is working. The one
thing that none of wus are prepared to do is give you a
definitive answer about, well if we know how many people
conpleted the plan, six nonths down the road, where are they
wor ki ng, how many of them are working and how are they doing.
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CHAIR BUNDE: |'m going to ask Jane to work with your office to
see where we mght insert that.

Before we nove on, is this a chart that you are involved with as
wel | ?

MR LISANKIE: Yes. That | ooks |ike the chart.

CHAIR BUNDE: The conparison of maxinmum allowable rates for
various nedi cal procedures?

MR. LISANKIE: That is correct, M. Chairman. And that’'s the only
difference from the chart that | was |ooking for and unable to
| ocate the Jlast tine we were here. You had asked about
Washi ngton State and now we have a third line at the top that
are the values that are in place in Washington in their state
fund. That is added as a line to this format at your request.

CHAIR BUNDE: |Indicating even nore substantial variance between
the various [coughing]. Thank you, is there anything you wanted
to add to that chart or?

MR. LI SANKI E: No, M. Chairman.

CHAIR BUNDE: Do we have questions for M. Lisankie? | think I
have at this point answered ny questions. |Is there anything el se

you would like to add? In that case, Senator Stevens has a
guesti on.

2:31:31 PM

SENATOR BEN STEVENS: Thank you, M. Chairman, back to the chart,
M. Lisankie. |I'm curious as to the difference between the

bright form between the nmaxinmum allowable for Al aska Care,
Medi care, Medicaid and then the Wrkers Conp rates on the top.
That gets us to the percent increase in the Al aska Wrkers care
charged. So, that’s the rate of increase that’s charged between
00 and '05. Is that correct?

MR.  LISANKIE: Through the chair, Senator Stevens, that’s
correct.

SENATOR BEN STEVENS: So then, down at the bottom in the next
colum, those are the rates that are allowed to be charged back
to those prograns in 05 or ’007?

MR. LI SANKI E: Through the <chair, Senator Stevens, that’s
current. That's for ’05.
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SENATOR BEN STEVENS: That's '05 rates and all for the sane
procedures. Those go to the billable reinbursable rates for ’05?

MR LISANKIE: That's for '05, sir.

2:32:30 PM

SENATOR ELLIS: In a previous hearing, we touched on section 36,
page 27, line 24 and you were going to have soneone at sone
future point walk us through coordination of benefits and there
was some unintentional msinformation at one point. Is that to
happen now or at sone future tinme?

CHAIR BUNDE: It would be appropriate to go through it now if you
are prepared to speak to that.

MR. LISANKIE: Senator Bunde, that was the section that the
Assi stant Attorney General Knudsen can address.

CHAIR BUNDE: Kristin, are you with us?
KRI STI N KNUDSEN, Assistant Attorney Ceneral: M. Chairman, | am

CHAIR BUNDE: Wuld you for Senator Ellis’ benefit briefly
recover that issue.

M5. KNUDSEN. Yes, sir - through the chair, Senator Ellis. |
provided a table with sone text explaining the table to the
commttee. Do you have that available? It’s an illustration of

the effect of the conbined PERS and W irkers’ Conpensation
benefits under the operation of 36.

SENATOR ELLIS: Yes, | have it.

M5. KNUDSEN: What this table shows in the first two colums is
how the W rkers’ Conpensation benefit is calculated. In this
case, | used sonebody who had been as a basis, sonebody who had
been injured in 2003. How the wages at the tinme of injury would
be reflected and what their actual - pretty close to their
actual take honme pay - would be and in the last two col umms

their PERS occupational disability.

As you go through the second colum, you see that there’'s a
weekly salary derived from their nonthly salary. Included into
that or added to that wuld be the enployer’s pension
contribution. Comng up with a gross workers conpensati on weekly
wage of $620. The Workers’ Conpensation Act takes out a payrol
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tax in FICA according to certain tables provided by the Wrkers’
Conmpensati on Board. That gives you the spendable weekly wage -
$564 in this case, which is the basis for Wrkers' Conpensation
paynents. For a person who iS receiving tenporary total
di sability benefits, that would be 80% or $451 in this case.

If you look at their wages at the tinme of injury, this would be
the fourth columm from the left. You can see that when you get
your paycheck, you have a gross wage and from it is taken your
contributions to the pension. Also, sone other benefits, but
we’'re not including themin this, because we want to have a sort
of an apples to apples kind of an arrangenent here. And your
payroll tax now for public enployees who are nenbers of PERS. O
course, they don’t have social security taken out.

And then, you have collected here an approxi mate take hone pay
of $466. As you can see, the $451 W rkers’ Conp paynment is
fairly close to the take hone pay. Wen you have conbined an
enpl oyee receiving Cccupational Disability benefits and Wrkers’
Conpensation, both, their conbined benefit in this case was $799
a week, which far exceeds the person’s take hone pay.

This bill would essentially allow the occupational disability to
remain unchanged. Instead, the W rkers Conpensation benefit
woul d be adjusted to the point that the conbined paynents did
not exceed the Wrkers’ Conpensation spendable weekly wage. In
this case, $564. Now, that’s still greater than their actual
take hone pay because of the inclusion of pension contribution

but it’s nmuch closer to at I|east the spendable weekly wage
reflected in the Workers’ Conpensation Act.

The way this section is intended to operate is to address people
who are receiving Public Enployee Retirenent System benefits or
TRS benefits and also, if there is — and | would say it would be
a very uncommon circunmstance — soneone who is a nenber of an
enpl oyer contributed work trust fund where they have a welfare
trust that provides a disability benefit that does not already
of fset Wbrkers’ Conpensation benefits. The vast majority of such
funds provide an offset for Wirkers’ Conpensation. In this case,
however, PERS does not. It would not apply to any privately
purchased disability benefit insurance. It would not apply to
|l ong-term disability or short-term disability elected by an
enpl oyee under the Suppl enental Benefits System

2:38:24 PM
SENATOR ELLIS: So reducing this paynment to coordinate with the
benefits in reducing this paynment, the effect of the bill would
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be to reduce paynents to the workers. That’'s intended to effect
the insurance rates and help out small business? Is it a dollar
for dollar translation or how do we expect this is going to help
t he enpl oyer?

M5. KNUDSEN. Well, it will certainly save your PERS enpl oyers
who are all self-insured or for the nost part, self-insured -
sonme noney. It also provides a certain parity. In the private
world, the wvast nmmjority of disability benefits that are
provided by either sone kind of group insurance or through
privately purchased disability plans do provide an offset for
Wr kers’ Conp., the idea being that the person who is disabled
shoul d not receive nore than their actual take hone pay. In this
case, it allows the public enployee who is subject to PERS to
have theirs adjusted to 100% of their spendable weekly wage, but
not to exceed 100% of their spendable weekly wage. In other
words, that they should not take honme a benefit that exceeds
their spendabl e weekly wage.

2:40: 02 PM

SENATOR ELLIS: Through the chair, | wunderstand the effect on
PERS enpl oyees, but for other enployees, you said parity. Parity
i n what sense? Between whonf?

M5. KNUDSEN:. Private enpl oyees and public enpl oyees.

SENATOR ELLIS: So the effect would be to reduce public enpl oyees
to the lesser benefit that nost private enpl oyees receive under
t hi s arrangenent ?

2:40: 56 PM

M5. KNUDSEN: Most private enployees, if they have a disability
i nsurance, the disability insurance would be reduced. In other
words, the third colum in this case would be reduced. Not the
Workers’ Conpensation benefit. For exanple the state’'s case -
the state occupational disability benefit would remain
unchanged. And the W rkers’ Conpensation paynent would be
reduced to match 100% of their spendable. In essence, this is
returning to a system that existed back in the early *70s, if |
recall correctly, when occupational disability benefits allowed
a set off of Wirkers’ Conpensati on.

CHAI R BUNDE: Excuse ne, Kristin, | have a nunber of people that
do want to have an opportunity to testify, so | mght ask
Senator Ellis to contact you directly to continue with his line
of questi oni ng.
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MS. KNUDSEN. Thank you very much, M. Chairman, |I’'Il do that.

CHAI R BUNDE: Thank you very much for your help, again, and I’'d
like to deal with the folks that are on teleconference and then
we'll cone back here to the folks in Juneau. | have a Dr.
McNamara who is off net.

2.42:02 PM
DR M KE MCNAMARA: This is Dr. Mke MNamara. Can you hear ne
alright?

CHAI R BUNDE: The volune is pretty low Can you speak up?
DR. MCNAMARA: Let ne try this. Is that better?

CHAI R BUNDE: Much better. Identify yourself for the record and
go ahead with your testinony, please.

DR. MCNAMARA: This is Dr. MNamara. | am a physician, an
ort hopedi ¢ hand surgeon, one of two in Alaska that is dedicated
primarily to hand and upper extremty surgery. |I'd like to just
briefly offer some input from a physician’s standpoint on your
Wrkman’s Conp bill, 130. W cane up here in the Air Force as a
hand surgeon, left for a short while and returned because really
for the lifestyle it afforded our children. W love living here

and have a thriving hand and upper extremty practice. | have a
high volunme of Wrkman's Conp. - about 20 percent of ny
practice, which equates to about 500 patients a year. | checked
with the other hand surgeon in town, Leslie Dean. She sees about
the sane - maybe 18 percent of her practice or 700 patients a
year.

My concern is this. That if the House or Senate reduces or rolls
back the Workman's Conp rates, that ultimtely the availability
of care for Wrkman's Conp patients wll be reduced and the
Wrkman's Conp patients will have a lower priority for care in
the physicians’ office. If you would allow ne to use Medicare as
an exanple, albeit different, | think all of us as physicians
| ook at sonme of Medicare as charity. We like to care for people
who have done for us in the past and sone that haven't. But
regardl ess, many of us still see Mdicare patients, but what
we’'re seeing is that there’s an increasing nunber of physicians
and surgeons who choose not to see Medicare, because of the high
degree of paperwork and the reduced reinbursenments. | worry that
Wrkman's Conp patients risk this sanme and if the Wirkman’s Conp
rei nbursenents fall to any kind of fee schedule that’s near
Medi car e.
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So, what 1'd like to do is just to nention a few things that
worry me — that you should know, Chairman and Senators, that
affect how we care of Wrkman's Conp. One, Wrknman's Conp
requires a significantly nore anount of paperwrk than the
typical patient that’s seen or even a Medicare patient. They
require nore visits to deal wth work issues, graduated rel ease
back to work and to determne the type of work they can do,
because, often, it’'s different. They require significantly nore
depositions with attorneys and third-party litigation issues,
just because sone are Wrknman's Conp. Sonme are controverted and
have to go back and be |ooked at or billed differently. There
are those that require additional visits to determ ne nedical
stability or partial permanent inpairnent. And these are all
above and beyond what we do as our specialty. These are things
we have to do because we’'re caring for Workman’s Conp pati ents.

Lastly, Wrkman’'s Conp requires review of independent nedical
eval uations, which are often requested by the Wrkman's Conp
board or by insurance conpanies. Wen we get these back, we have
to spend a significant anount of tinme reading through these and
then answering to them which often requires revisiting the
patient and redetermning what a patient can and can’'t do. So,
all in all, this is just a significant amount of tinme for the
physician; for the office, it translates to loss of tinme to see
additional patients, especially a specialist. If Wrkman's Conp

cuts its fee schedule considerably, |1'm very concerned in ny
practice that they will no |onger choose to accept Wrknman' s
Comp. Utimtely the Wrkman's Conp patient and the Wrknman' s
Comp board will pay the consequences, because there won't be

sonmeone to see these folks, nuch like is what happening wth
Medi car e.

CHAI R BUNDE: Thank you doctor. | think you express the concerns
that sone of us on the comm ttee have di scussed earlier. Senator
Ellis has a question for you.

2:46: 53 PM

SENATOR ELLIS: Dr. MNamara, thanks for being with us today. |I'm
trying to understand - you know the bill speaks to guidelines
and | know the nedical community is very concerned about that
part of this bill. I"'mtrying to understand what the difference
is or interplay are between the guidelines or standards of care
that physicians talk to ne about or best practice in a certain
field of nedicine. Can you speak to that or | may direct this to
ot her doctors who are with us.
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DR. MCNAMARA: |I'm not sure | understand your question fully.
Coul d you pl ease repeat that?

SENATOR ELLIS: Well, 1've been around health care issues in the
Legislature for a nunber of years and we often talk about
standards of care, that this is a standard practice or a best
practice in a certain field for a certain nedical condition, and
this bill speaks to guidelines and the doctors are concerned
about that. |I'm just trying to sort out the termnology and
under st and where we’ re goi ng.

You don’t have to speak to it; | can ask M. Jordan about that
when he’s available to us in the future.

DR. MCNAMARA: | think you should pass that one to M. Jordan.
CHAIR BUNDE: Thank you doctor. Myving on to Hank Schaub.

Identify yourself for the record and go on with your testinony,
pl ease.

2:48: 08 PM

HANK SCHAUB: My nane is Hank Schaub. I’m in Anchorage. | own a
small noving conpany - been in business for 26 years and the
comments that | would offer for consideration are as follows:
Concerns on ny part — One, |I'm very thankful that the Governor
did step up and start the process because | think that’s what it
needed - sonmething to junp start it and get people talking. In
our busi ness, we provi de patients to Dr. McNanar a,
unfortunately; but, the thing that concerns ne is the escal ation
of cost. An exanple - in our conpany in four years, our manpower

has remai ned the sane, but our workers’ conp cost has gone from
$12,000 to last year, which was $59,803 - for nine people -
three of which were adm n.

My concerns are the 25 percent risk pool charge that we get; and
when we talk to the agents, the conmments are very straight-
forward. You're in the noving industry — a high incidence of
back injuries, et cetera;, you're not going to get out of the
pool. So, we pay and our conpetitors who are self-insured. M
concern is that perhaps there be sone consideration given to the

small guy who has been around and fills the void. If it
continues to rise, as it’'s already been explained to us, our
rates will go up 14.5 percent on the next time around, which is
May 1 — | think is when ours renews. What that neans is I’'Il be

payi ng $70,000 a year for nine enployees, which have a rate of
$1. 05 per $100. And when | calculate ny classification rate as
established by the NCCl, and | add my 25 percent, because I'min
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the risk pool and then | add the 32 percent, which is the — we
had an accident — one individual - ny cost per $100 of pay is
$32.02. For every $100 that | pay an enployee, | pay that to the
Wrkers’ Conp. |I'm looking at ny hole card after 26 years and
saying is it worth it to continue [indisc.] over a quarter of a
mllion dollars worth of payroll noney that we generate as a
smal | conpany or should | just take and throw in the towel.

CHAI R BUNDE: Thank you for your testinony and obviously that is
one of the reasons we're here — so that if people like you no
| onger enployee people, the workers’ conp issue beconmes noot,
because people just don’'t have jobs.

MR. SCHAUB: | have one other comrent, if | may.
CHAI R BUNDE: Go ahead, pl ease.

2:51:26 PM

MR. SCHAUB: That is on the Guarantee Association — pay in two
percent per year retroactive and now it’s junping up to four
percent to offset, | believe it was the Freenont Conpany, $60
mllion scar that they left on the community. The question is is
it our responsibility because sonebody at the state level failed
to follow up and nonitor these insurance conpanies to determ ne
that they are solvent or they're not solvent? And |I’'m sure
sonewheres in the Departnent of Labor infrastructure, there is
sonebody who is getting paid to do just that. And if they were,
why are we paying for sonebody else’'s mstake? In ny case, it
was $2,584 in the last two years.

2:52:30 PM

CHAIR BUNDE: | don’t believe there was mal feasance on the state
enpl oyee. It was sone $20 million to fill that gap and even as
well paid as state enployees are, | don't think they could have

taken that out of their pocket.
MR. SCHAUB: That’s not the thrust of my....

CHAIR BUNDE: | would just go along and finish that this
committee — the state doesn’t have noney. The state sinply takes
noney fromits citizens and redistributes it to pay for various
services and this commttee, in its wisdom chose to fill that
gap out of the earnings of the Permanent Fund so that it
woul dn’t have fallen as a burden on small business nen |ike you.
Unfortunately, that w sdom was not shared by other people in the
Legi sl ature and they chose not to support that and to sinply pay
for it by raising rates for businesses. It’s in one of the areas
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where reasonable people can disagree, but | suspect from your
position, it's pay nme now or pay ne later. W can use the
earnings of the Permanent Fund that belong to all of us or, of
course, we could take it out of your....

MR. SCHAUB: |’'m not suggesting that the funds be taken out of
the Permanent Dividend Fund. If ny conpany becones insolvent,
I’m insolvent. |If their conpany becones insolvent, it’'s a

convenience for the nultiple nunber of businesses in this
comunity to offset their losses. Now, granted there’'s a
requirenent to take care of these people and | understand that,
but we paid our dues wth our premuns and there is a vehicle
via the NCClI rules — called the percentage that we pay over and
above our normal premiuns if we have injuries. So, they get the
benefit of both ways. They had it when they were in business

Now, they' re out of business and we’'re still paying for their
bills.

CHAIR BUNDE: Just one correction. [It’s not the Permanent
Dividend Fund; it’s the Permanent Fund D vidend and too many
people look at it as their permanent due. In any case, we tried
to solve that problem for you, but there were others in the
| egislative majority who disagreed with us. | need to go on now
to Marjorie Linder.

2:55: 03 PM

MARJORIE LINDER: Hello, this is Marjorie Linder and I'’m the |ady
who's been reporting on the statistics, for instance how
exaggerated ny own eligibility evaluations have been. |’m not
the only person here that is figured in. W have providers who
have been said to have been paid $26,000 for an eligibility
evaluation. Another in the $30,000 range for an eligibility
eval uation. Those particular figures are observed on their face.
What’ s happening here is that we're having a lot of fuzzy math
and | feel really bad for M. Schaub and M. Favretto to be
paying these kinds of high prices, possibly based on bogus
nunbers or, at least, nunbers that don't inform as to what is
really going on. W don't know how to tweak these nunbers
because they don’t tell wus anything. They' re msreported and
that sort of thing. It’s a very difficult thing to try to solve
sonething that you really haven't properly analyzed. So, that
was Exhibit 1 - | don’'t know if all of you have before you. My
proposed testinony for the Senate Labor and House Commttee -
and different exhibits. But, | have these exhibits attached and
that’s why | would like you to follow along with ne, because
there are charts attached to those.
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CHAIR BUNDE: For conmmttee nenbers, in the packet that Jane has
prepared for you there is a section |abeled Marjorie Linder’s
handout s.

M5. LINDER | hope you have exhibit 1, exhibit 2 attached
because |1’ve been kind of prolific. I'’ve tried to send sone down
by enai |

CHAI R BUNDE: Yes, we have your information.

M5. LINDER G eat, thanks so much. OCkay, exhibits 2 and 3 are a
chart that showed sanples of different reporting practices for
sanple carriers for the years 2002 and 2003 and there is an
incentive, as you ve seen in the present law, for carriers to
report settlenment inducenents as a rehabilitation cost. They do
this to avoid paying a 6 percent assessnent into the second
injury fund. So, note in 2002 that the percentage of 041K that
Freenont and Eagle Pacific said that they paid into from their
claims costs. They said they paid 11.63 percent and 15.94
percent when the overall percentage rate was 5.07 percent. So,
sonetinmes these figures lie and perhaps liars figure.

The total rehab — npbst of the rehab expenses — the ngjority are
under this 041K category and, as | say, this helps them avoid
the pay in and assessnment into the second injury fund. If you
notice here, too, there are different ways that the report
things. Wusau, for instance, reported paying no stipend to
claimants and they, in fact, had to plan witing costs, but
interestingly enough, they said that they paid rehab counselors
5.1 percent of the their clainms dollar to nonitor rehab plans
never witten. So, this is just an exanple of how crazy these
particular statistics and how unreliable and how uninformative
they are for all of you.

2:59:10 PM

Exhibit 4 talks about the rehab expenses for the insured and
self insured for 2002 and 2003. The inportant thing to notice
is, unlike what you ve seen today, ny figures show that rehab
expenses have actually gone down from 2002 to 2003. That's a
little different fromthe nunbers that were reported to you that
seemred to be rounded out. So, |, in fact, have a $42,000
decrease in the vocational rehabilitation expenses. W know,
too, that those that the referrals have gone down. In 2004, the
rehab admnistrator told nme that we had about 100 |ess
referrals. So, this is going down right and left.
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You will note that the biggest cost field is 041K funds and that
accounts for $10 nmillion in both 2002 and 2003. Now, swollen
into this, again | say, are settlenent inducenments and these are
not pay to people who could possibly be eligible for the benefit
or those who are eligible for the benefit. Sonetinmes, these are
just inducenents to sweeten the pot for people who would never
qualify for the benefit, never have visited our system and so,
they’re this is an extra legal kind of a category that has been
called rehab, but please don’t confuse it as a legitimte
rehabilitation expense — because it isn't.

Exhibits 6, 7 and 8 here are all on one page and exhibit 6 is
actually Conmi ssioner O Caray’'s explanation to Kevin Mers
contained in a letter that he wote trying to explain the what
settlenent costs were assigned to people who were eligible for
the benefit and those that weren't. Really, it’s very hard to
understand these things. |’ve not been given a very plausible
explanation and the rehabilitation benefits admnistrator
doesn’t seem to understand exactly what and where these things
canme from

But, it |ooks 155 people who were not eligible actually received
benefits — and 041K and other benefits that were reported and,
yet they weren't even eligible. Sone of them actually had plan
costs, rehabilitation service evaluations, nonitoring for these
plans and yet they weren’t even eligible for the benefits. It
just doesn’'t make any sense. In other words, please do not
believe anything that is thrown into the rehabilitation category
and reported as vocational rehabilitation, because a lot of this
is absolutely fictional to avoid paynent into the second injury
fund.

3:03: 30 PM

Exhibit 7 is the rehabilitation benefits admnistrators report
versus the carriers report. He can account for only one third of
the benefits that are listed in the annual report under the
program he adm nisters. So, the program as witten in the |aw,
if the statistics were isolated to the legitinmate program
rehabilitation woul d be seen as costing a |ot |ess.

Exhibit 9 shows the distribution of PPl ratings in 2003. Now, |
know one of the sections of the law is calling for this jobs
di sl ocation benefit. It’s supposed to benefit workers w th under
15 percent inpairnment. They can get their inpairnent rating and
a $5,000 award. If you notice, that would nean here, | believe,
that workers with PPl and rehabilitation costs reported 653
peopl e m ght be abl e to qual i fy for t hat $5, 000.
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But, only 89 percent actually were above 15 percent to 30
percent. That would be the $8,500 and then, if you were take
above 30 percent, they are supposed to get a whopping $13, 500
and only eight people would probably qualify for that benefit.
We are tal king about 2042 clainmants who have had PPl ratings in
2003. So what | am saying is this is not a real benefit and
yet, when you really look at it, what this is, is a back door
settlement for people to give up rehabilitation services for
ever, even in the face of injuries. If they get injured again
and they cone, and that injury puts them out of their work, and
they come back through the eligibility process, because they
have accepted this set of benefits in anther claim they will be
found not eligible for the vocational rehabilitation benefits.
This is really, a pretty nean spirited and horrible thing,
couched and presented to you as a benefit when it really is, yet
another way to nmake it alnost inpossible for injured workers to
qualify the benefits. Thank you very nuch.

CHAIR BUNDE | would |ike to go on to John M cks pl ease.

3. 05: 50 PM

JOHN MCKS: M. Chairman, ny name is John Mcks, |I'm a
vocational councilor here in Alaska, last year | worked in as a
vocational expert in 163 social security hearings. | have a

uni que vantage point to observe what happens to injured workers
who either settle their clainms or waive their vocationa
benefits in the workers’ conpensation system Wrkers often opt
for the governnental system as workers’ conpensation insurance
covers their relinquished responsibility to assist these
claimants to becone reenpl oyed.

| am not in favor of SB 130 or HB 180 for several different
reasons. One, | would like to direct you first to section 14 of
SB 130. It repeals AS. 23.30.041(c). It calls for the stipulation
of enployee's eligibility for the reenploynent benefits at any
tinme. This stipulation will not benefit the worker like it is
portrayed. The stipulation will deny the inured worker the
opportunity to be infornmed about the retraining benefits. Oten
we, as councilors hear the comment, 'This is the first tine |
was told about how this workers’ conpensation benefit works.'
Wthout this information, nore injured workers may opt for the
job dislocation benefits and waiver listed in 16 of this bill
The problens of those renedies will be discussed shortly.

Al t hough the stipulation is purported to speed up the process,

it stands to alter the selection by the claimant of the plan
witer. The insurance conpanies already try to direct claimnts
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to rehabilitation specialists who have been working against
t hem To avoid this conflict of interest, the rehabilitation
specialist who work's for a conmpany to which the insurance
conpany has referred work on the case nust excuse him or herself
fromconsideration to be the plan witer on the sane case.

Two, section 15 of SB 130 deals with ways to nmeke a clai mant
ineligible for the benefit AS. 23.30.041(f)(2) offers another way
to discourage the reenploynent benefit. It reads that an
enployee is not eligible for reenploynent benefits if the
enpl oyee previously declined the devel opnent of the reenploynent
pl an under G of this section, received a job dislocation benefit
under & of this section and returned to work in the sane or
simlar occupation in ternms of physical denmands required of the
enpl oyee at the tinme the previous injury.

| see nothing in this bill that addresses what happens in the
case of a new injury, which is not a unusual occurrence. Surly
it is not the intention of this SB 130 to permanently
di senfranchi se injured workers from reenpl oynent benefits in the
instance of a new injury. The Ilanguage 'sane or simlar
occupation in terns of physical demands' is so broad, that it is
meaningless. It is a lawer’s neal ticket. It is like arguing
what is, is.

Three, section 15 alludes to (g)(2), which is the described
under section 16. AS. 23.30.041(g)(2) and (3) describes what they
call a job dislocation benefit and the waiver, which says the
i njured worker can always forfeit the retraining benefit.

The job dislocation benefit appears to be a tool for inducing
injured to trade in their reenploynent benefits forever for an
addi tional $5,000 to $13,500. The waiver allows the injured
worker to forgo the benefits sinply to obtain their inpairnent
award in a lunp sum and go away. Those claimants who have
stipulated the reenploynent benefit in section 14 would not have
the information they need to nmake the decision to accept
training, waive retraining, or elect job dislocation benefits.
Under the present act, | have seen a trend by the insurance
conpanies to convince injured workers to waive the benefit even
before they know that they are entitled to it or what percentage

points they are getting in inpairment. The majority of injured
wor kers have an inpairnment rating of 5 percent or under. They
have no idea that our rating system is not |ike the veterans

adm ni stration.
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Both the waiver and the job dislocation benefit exploit mddle
aged workers who are afraid of retraining or are near
retirement, those who are illiterate or |earning disabled, non
English speaking, brain-injured claimnts, young workers who
have the |ife view that they are invincible and those who are in
need of i mmedi ate cash.

The waiver will be done in the dark, not before an agent of the
wor kers’ conpensati on board. Oten, in cases in which there is
a stipulation of benefits, the worker wll never know, from a
rehab councilor, the value of what his retraining benefits could
be. In essence, this is a back-door settlenent of reenploynent
benefits forever with no real input for an attorney. The
Division of Wrkers’ conpensation and, in sone cases, a

rehabilitation specialist. There is no oversight, when you have
the insurance conpanies, alone, explaining to workers what they
get but not what they are giving up. The stipulations wll
encourage this practice.

3:11:13 PM
There are job dislocation benefit also ignores the difference
between inpairment and disability. There are people knocked by

their jobs by a 2 percent rating and those who can still work
with a 30 percent inpairnment rating. The job dislocation could
actually encourage the benefit that it seeks to put off. When

the injured slope worker earning $54 per hour finds that he wll
only receive an additional $5,000 plus his inpairment benefit,

he will elect the retraining benefit. Workers’ conpensation
claimants were once working people, they have lifestyles to
mai ntain, nortgages to pay, and children to raise. They want to
wor k, yet preserve as much of their incone as they can. The

reenpl oynent program under the workers’ conpensation system
offers them that avenue. W need to help people learn to earn a
living again, not discourage them with a benefit that just
addresses immedi ate need, ignoring the long term consequences of
not wor ki ng.

A person's work is wundoubtedly one of the nbst decisive,

formative, influences on his character and personality. The
guestion of what the work does to the worker is hardly ever
asked. Not to nmention question of whether the real task m ght

not be to adapt to work that needs the worker rather than demand
that the worker adapt hinself to the needs of work, which neans
of course, primarily, the needs of the nachine. Human bei ngs
need personal activity in accordance with the injunction, which
ever gifts each one of you have received, use it with service to
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one another, |like good steward dispensing the grace of God in
its varied forns.

From this we derive three purposes of human work as foll ows:
first to provide necessary and useful goods and services,
second, to enable everyone of us and thereby, perfect our gifts
| i ke good stewards. Third - do so in service to and cooperation
of others so as to liberate ourselves from our inborn
egocentricity. This threefold function nakes work so essential
to human life that it is inpossible to conceive of human life
wi t hout worKk.

CHAI R BUNDE: Have you concluded M. M cks?

MR M CKS: YES

CHAI R BUNDE: Thank you very nuch. I'd like now to go on to
Lance Bush.

3:.13:29 PM

LANCE BUSH, injured Al askan worker: M nane is Lance Bush, | am
an injured Alaskan worker. | worked at Fred Meyer, Northern
Li ghts on Cctober 19. A couple of things that I would like to
mention. | agree with the man that just tal ked before ne, this
is the first time that | have heard about rehabilitation or

anything like that. | never heard anything about it from
wor kers’ conp from the Fred Meyer's insurance adjuster. I am
really scared. | would like to know when are we going to hold
corporate Al aska, corporate Anerica, accountable for illegal

practices, bullying, intimdation, and out-right |ying.

| am concerned that if we continue to relinquish our voice as a
comunity to corporate Alaska or to corporate America, we wll
all becone their slaves. What are we going to do about these
serious problens? Let’s not squabble over how we can protect
corporate Alaska or corporate Anerican, and renmenber who the
backbone of Anerica really is. That would be nme and a bunch of
other injured Al askans that have been m streated. W are not
getting the answers that we seek, | get told that as a result of
ny injury, a garage door, industrial size, canme down and grazed
ny shoulders and broke ny ankle and foot in six different
places. This is a life-altering injury, a serious injury, and I
woul d like to know what they are going to do about it, because |
haven't gotten any answers, and from what it sounds IiKke,
Governor Murkowski does not have ne or any other Alaskan in
mnd. Al he is worried about is protecting corporate Anerica
and Corporate Al aska. W need to quit doing that.
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W have allowed corporate Alaska, corporate Anerica to dictate
our lives far to long in order protect these organization from
all eged, frivolous lawsuits. W have given them the power to use
those laws as |oopholes against permanent, life long injuries
from Al aska workers. | am concerned as an Alaskan with a life
altering injury that the legislature would like to increase the
protection for corporate Al aska, corporate America.

| see what is happening is that Alaskans with mnor injuries
that require mninmal nedical attention do, in fact, get adequate
care. Those are the cases that corporate Alaska, corporate
Anerica, portray as being in conpliance with workers’ conp
liability. But, the seriously injured Al askans are swept under
corporate Al aska, corporate Anerican's rug, left to be ignored,
because the liability is too costly and they do not want to take
accountability. And then we becone a commbdity and one that can
be dismssed for the better of the conpany. | feel that nmy and
ny famly, and | am speaking on behalf of nyself, ny wife, and
ny eight children - now | know that my and ny famly's Anerican
dream was altered when we began to live the workman's conp
nightmare and that is exactly what it has become. That is all |
have to say.

CHAI R BUNDE t hank you - noving on to Fairbanks - J.D. Reagan.

3:17: 38 PM

JOHN REAGAN, Ester AK, Volunteer Fire Departnent: | am a
volunteer fire fighter with the Ester Volunteer Fire Departnent
and | work at a laborer's union Local 942 here in Fairbanks.

There was another nenber of ny union here, but he had a serious
workers’ conp injury in the past and he wal ked out kind of
furious after the Di sneyland conmmrent. For nyself, 1 would I|ike
thank the menbers of the |egislature who have been in contact
with the local fire departnent to try and ensure proper coverage
for firefighters and EMIs, both volunteer and paid. I think we
owe it to the people who give their time and who risk their
lives as firefighters and EMs. W owe them the best possible
care when they are injured in the line of duty and that is
wor kers’ conp.

The second thing that | would like to point out is that there is

a real problem with this bill as | understand it because, as |
understand it, it will freeze nedical reinbursenment rates, which
physi ci ans can charge for specific injuries as Mdicare does and
set those fees at the 1999 |evel. | think this is a very bad
i dea because, just as in Medicare, the best doctors will sinply
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stop taking workers’ conp patients as many doctors have stopped
t aki ng Medi care patients.

W recently had an injury in our fire departnment when a fire
fighter blew out a knee conming off a fire truck with a hundred
pounds of hundred-foot hose on his shoulder, just as they were
supposed to, but the knee went out. So, the fire departnent
doctor, under whose authority our EMIs work, recomended one of

the best knee surgeons here in Fairbanks. The operation went
really well and everything went fine. That knee is way back to
being fixed up again just fine. The problem is that if vyour
bill goes through doctors like that, who have all the work that

t hey need, because they are the best in the business. They wll
sinply stop taking workers’ conp patients, just as nany doctor's
have stopped taking Medicare patients.

This not a smart idea because it will actually raise the cost of
your program instead of lowering it. That is because the only
doctors that you are going to get to treat workers’ conp
patients are going to be the dorky doctors who really need the
busi ness. The good doctors are not going to the workers’ conp
patients anynore.

That is a real bad idea because this not Medicare, where you
only provide health care. This is worknman's conp when you are
paying for these injured people as long as they are out of work.
The whole point is to get these people back to work as soon as
possi bl e, because, you ness up that knee operation, and they are
out of work for another six nonths or a year, and you are out of
a |lot of noney. So, the state would be a lot better off to
spend a little bit nore noney and get the best surgeon and get
the best care and that is the way that it should be. And the
freeze on the nedical reinbursenent rate is actually going to
wor k agai nst you on that.

Tom Brice from Juneau, our union |obbyist, and the other folks
at Local 942 here in Fairbanks, they are all scratching their
heads and saying that this approach that you are taking. The
freeze on nedical reinbursenent rates, it just doesn't nake
sense because it won't lower the cost of the program Thei r
conplaint is that you had a bi-partisan ad hoc commttee of
people from the industry that nade very good suggestions, but
they seem to think that you have taken a different approach
wi thout input from the industry and an approach that doesn’t
make sense. That will not [ower the overall cost of the program
for the very reason that | have discussed. Wat you really what
to do is get these people back to work as soon as possible and
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it is in your interest to give themthe best nedical care and if
you freeze those rates, it is going to be just Iike Medicare
The best doctors are sinply going to say fine, we are not taking
wor kers’ conp patients anynore. Tom Brice was up here in
Fai rbanks for our |aborers' local 942 neeting last Friday to
talk about this bill and we are trying to get information to ny
| ocal volunteer fire departnents and other volunteer fire
departnments because we are really concerned with this problem
And the reason is that if we are injured, we want the best care.
W don't want sonething |ike Medicare where the best doctors are
just not going to take workers’ conp patients because that just
nmeans that you are going to pay out a |lot nore noney who are
going to be out of work |onger. That is just ny comment and |
hope that can this thing fixed well. Thank you very nuch.

CHAI R BUNDE: Thank you, | appreciate your testinony. As nedica
costs are sone 64 percent of the problem right now obviously
they have to be part of the solution, though, it is still a work
in progress and | can't tell you what the final solution wll
| ook Iike until we achieve it. Com ng back here to Juneau, Rob
Betit.

3:.22:34 PM
ROD BETIT, Alaska State Hospital and Nursing Home Association
(ASHNHA) : M. Chairman, nmenbers of the commttee, | am Rob Betit

with the ASHNA. | think that we had a very short table that was
passed out and | just wanted to nmake a couple of conments about
t hat . The discussion that we've had about the positions rates

and the 90th percentile really does not pertain to hospitals. W
are facing a different methodology. What that table reflects
basically - all of the things that you can be admtted to a
hospital for are rolled into one of tw choices - nedical and
surgical. And then you can see fromthe 2005 there is a conbined
rate for those nedical, surgical things of $7,586 a day and then
for the intensive care unit and the critical care unit it is
$13, 907 dollars a day.

If you calculate going back to the 2000 rate, it would nean an
adj ust mrent of about 35 percent and that is on top of a about a
20 percent discount that 1is already built into the rates
historically each year as they are adjusted. There is about a 20
percent offset already given to the workers’ conp program So
that would bring the calculations | have to about 50 percent
di scount . None of the hospitals could sustain that Kkind of
di scount long-term It would be particularly difficult for rural
hospi tal s. Looki ng at Kodiak, just as an exanple, there net
income for the year was about a quarter of a mllion dollars and
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this would have an over $100,000 inpact just for that hospita
al one, based on their past experience working w th worker conp
cl ai mant s.

| think what we want to say is that that’s not a solution that
we think is workable as |awers and CEGs have been working on
this wth the ad hoc commttee - because they are equally
interested in finding sone permanent long-term fix to the
probl em and they are | ooking for another forum in which to have
that discussion. But, | just want the commttee to know that
this particular conponent of the roll back of rates is just too
harsh for our revenues to absorb.

CHAIR BUNDE: Is there a conprom se nunber that you would
entertain?

3:24: 38 PM
MR, BETIT: | think that there is sonmething else that they would
entertain. | couldn't really tell you what that is because we

woul d have to bring together sone of our CECs to arrive at that,
but they very much want to be at the table and realize that
there is going to have to be sonme concessions by all parties and
they want to be part of that discussion.

CHAIR BUNDE: A very inportant point. W all have to be part of
the solution or we won't have a solution. The commttee would
| ook forward to their input. Thank you very nuch, John Ceorge.

3:.25:12 PM
JOHN GEORGE, Property Casualty Insurance Association of Anerica:
Thank you M. Chairman, ny nane is John George. | am here today

representing the Property Casualty Insurance Association of
Anerica. The Property Casualty Trade Association represents over
700 conpanies witing insurance in Al aska, not primarily
wor kers’ conp witers, although we do have a few nenbers that

wite workers’ conp. But, we would like to congratulate the
admnistration and the legislature for tackling this obviously
difficult problem | wsh you the w sdom of Solonobn to find a
solution to it but, availability and affordability of insurance
are always concerns of ours and this bill speaks to sone of
t hose.

| always |iken insurance to a |large pipe. You put noney in one
end and noney conmes out the other end, but there is obviously a
friction loss in that pipe and that is the admnistrative cost
in that system The longer the pipe the nore friction there is.
| think that this bill does a lot of things that may shorten

SENATE L& C COWM TTEE - 39- March 15, 2005



that pipe and reduce sone of the friction |oss, and every little
bit that you can save is a benefit. So there is a lot of little
things that the bill does that hopefully will shorten the tine
to get a claimsettled, will nmake it easier to make the cl ai mant
get a resolution early. And it is in everyone's benefit to get a
claim resolved properly, but quicker. The longer it goes on,
the nore frustration there is. One would assune that nobody
wants to be off work longer than they have to to get back to
life - get treated, get going, get their rehabilitation started
if they are going to rehabilitates, but get on with it. Shorten
the pipe as nuch as they can, reduce the friction and even if it
only reduces the cost a little bit, the psychol ogical benefit to
every one is probably inportant there, as well.

Whet her you can cut 15 to 20 percent out of this, who knows? As
| said, | wish you the wisdomto do that, but we do appreciate
the fact that the admnistration and the legislature are
tackling this and hopefully you wll find at I|east sone
solutions. But, we would encourage you to do the things that
this bill says, to streanline the systema little bit and reduce
that friction loss. Thank you.

3. 27. 44 PM

CHAI R BUNDE: Thank you, you know it seens to be enough pressure
from both ends of this equation, businesses are concerned that
they will disappear and w thout businesses we don't have any
jobs, we don't need workers and of course the injured workers
are very frustrated and we w sh that nobody were ever injured.

But it does happen and we all have to be, as | said earlier,
part of the solution. Wth that, we thank all who have
participated, as | said, this is a work in progress, we wll
continue to address the issue. Those who would like to have

input - we would like their input. W invite their input.

On Thursday, we have a couple of new bills that | would like to
address, SB 131 and 138 when we have two previously heard bills
SB 124 and HB 102 that we will bring back up and when we finish
addressing those, we will continue with workers’ conp. Anything
nore to conme before the conmttee, if not, at 3:30 we stand
adj ourned 3:29: 01 PM
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